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RAJASTHAN 

Present : 

Lord Archbishop of Canterbm-y. 

Lord Chancellor. 

Marquess of Salisbury. 

Marquess of Zetland. 

Marquess of Linlithgow. 

Marquess of Reading. 

Earl of Derby. 

Early of Lytton. j 

Lord' Middleton. i 

Lord Hardinge of . Penshurst. 

Lord Snell. 

Lord Rankeillour. 

Lord Hutchison of Montrose. 


Mr. Butler. 

Major Cadogan. 

Sir Austen Chamberlain. 
Mr. Cocks. 

Sir Reginald Craddock. 
Mr. Davidson. 

Mr. Isaac Foot. ” 

Sir Samuel Hoare. 

Mr. Morgan Jones. 

Lord Eustace Percy. 

Miss Pickford. 

Sir John Wardlaw-Milne. 
Earl Winterton. 


The following Indian Delegates were also j)reseat 
Indian States Bepresentattves. 

Sir Manubhai'N. Mehta. Thombare. 


British Indian Reteesentativer. 


Dr. B. B. Ambedkar. ' Mr. N. M. Joshi. 

Sir Hubert Carr. | Sir Abdur Rahim. 

T.t.-Col. Sir H. (lidney. Sir Phiroze Sethna, 

Sir Hari Singh Goar. i Sardar Buta Singh. 

Mr. M. B. Jayaker. I Mr. Zafnilla Khan. 


The MARQUESS of LINLITHGOW in the Chair. 


The Right Hon’ble Sir Samuel Hoare, Bt., G.B.E., C.M.G., M.P., Sir Malcolm 
Haiiet, G.C'.S.I, G.C.I.E., and Sir Pindlater Stetwakt, K.C.B., K.C.I.E.. 
C.S.I., are further e.xamined as follow.? : 


Chairman.'] My Lords and gentlemen, 
some of our friends of the Delegation 
have been far afield since we parted two 
months ago, although it only seems two 
days, and I feel quite certain that you 
would wish me to welcome them again to 
our counsels. 

The proposal for to-day, subject to tlie 
approval of the Committee, is that the 
Secretary of State should give evidence 
on the Services, and I propose to follow 
the arrangement which we pursued on 
previous occasions of this kind, and to 
ask Lord Salisbury to commence the 
examination, and thereafter to invite 
Members of the Committee to examine 
laOOEO 


the Secretary of State, and, after that, 
Members of the Delegation. 

Marquess of ^alishury, 

11.210. The paragraphs with which we 
are dealing (the Chairman will coirect 
me if I am wrong) arc. 176 to 201 and 
119 to 121, the later paragraphs being 
taken first 1 — (Sir Samuel Hoare.) Yes. 
Paragraphs 119 to 121 are a different 
subject, are they not ? 

11.211. They are, hut in the pro- 
gramme they are all printed together. 
However, you would rather I took them 
quite separately 7— Yes, cerfainlv. I 
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■^ns nssiimiiij? thnt we wore rr..iii"- to 
mseiiss the question of Service right<=. 

ll,21i. YcTy well. I do not proiuioc 
to n.sk n very great umiiy qiie.-itioiic, f„r 
the reason that a good deal of it has 
aheady heeii dealt with in nur di.cctH- 
sions, and probably (bo Secrelarv i f 
k-tafe would not wish ns (o .»,) all "over 
It again, us, for e.xample, jiarai'raDh IS'"* 

ri.,hts. and CO on. That lin^ all been 
(ho.onghly di-cn.-sed. Of course it is fo,. 
the Committee to .say wha(e\-er thev like 
bu persona ly I have no qu.sliVn.s 
put upon that paragraiib, and other- 
P rapraph ]70 involves, do’es it no nm 
disappcaranco of the Seerd V. v r 
State'.s Council ?-I( involved t he" d.V 
nppearnneo of (ho Secrelarv of State’s 
Council in it.s in-esont corporate form. 

bv athdseJ?;iJ^'4.’‘ ’■''Placed 

sonseH f,, jsii 

af service, the Secretniw 

“nlis, z 

f - 

ereat dillldoncel i speak witli 

pre.sent Council of ^ be""' 

State linve certm-,. ,i .a ^ ■'’ecretary of 
■"•ill disajipenr ?— Then'll ’’""'.'’'‘s 'vhieli ; 

;l "iT^ : 

second safeguard is If Tlie ‘ 

;YJ”-c1. .vou have a oad,! <o 

tion, iiamelv, in con.ie! • “I'cn- 

riphts. • ’ "°""ce(ion with Service 


»Jo l,c- «m!lnrt ta"'™ 

^cs, as an in- 


0 lierent consequence of the cbanpe.s (hat 
=. are being proposed under Mhicli the 
c Federal (Tovernment and the Provincial 
r Government would be ro.sj.onsiblc for 
s their own finance within the terms of 

(he White Pajier. 

f 31,210, I quite understand. One 
r would naturally e.vpect (hat (bat, would 
hnjipcn. Hut (he Secretary of State will 
' agree that that doe.s remove one I’afc- 

1 guard about finance whicii at prcstUit 
r exists ? — It removes a safeguard in the 
, interests of India ( not a safeguerd in 
> the interests of the I nited Kingdom. 

31.220. Certainly ; but the .Secrelarv 
of State would agree that tlia: makes 
it all the more necessary tint lb.* other 
.safegiiard.s of fiimnce ahouid be caiefnllv 
ilrawn 7—1 do not want to dispute wh.a't 
^rd .Snhsbnn- i.s saying, but I re.allv 
do not qiiilo see the connection between 
the two. 

31.221. That i.s jirobablv because I have 
jmt my question ignorantlv. The Hccre- 
Inry ot State .said that ihe Ckiuneil had 
anlhorify oyer the revenues of ludin. 
Hut linve they no authori'v over the 

• expenditure in India ?—\\Z 

11.222. They have 7-. Yes. ’ 

Sir C/i(i»:{irrIitii!.] May we r*‘t 

clear e.vactly what their nutim'ritv i^ 7 
JIni-que.ss of Safhhiin,.] Please.’ 

Sir .•Instm Chnmhrrhtiii. 

31,22.'!. I was under the impression— I 
may he wholly siToiig— that (]„,ir con- 

mt ovmVtr"’""- but 

not over the raising of nwenno -thnt 

no money can he .spent from ludian 

revenues without (he uppiovel .T (he 

Council of India 7— .Suh=ra>,itially (bat 

11,221. But that the eoiitro] of raising 

of’ftr'r'’ ’■'''■cfsanTy .a function 

of d o Council of India 7— That is so • 
ami the appropriate clause in (b>. G,,,-’ 
ornmeut of India Act iv Clans' 21 s^t: 
dug Old tho.so conditions. 

Jfarqiicss of SaUshun/. 

11,225. Quito so. Bo (bat how we are 
going to got rid of the ciuilrol over 
expenditure, .so far as tlio .Sooretarv of 
lytnlc .s Council is coneoiiied, it miikes 
It all (bo more nece.ssmy (bat dm other 
safef^ards against undue o.xpciidifiiro in 
die White Paper should he carcfuilv 
drawn bcenuso diey arc die only thing's 
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the people of India v.nild have lo rely 
npon ?— Yes, I think that i.s so. 

11.226. I do not want to press that 
any more. I take the Secretary of State 
to paragraph 183 of the lYhite PajK-r, 
if I may, which prescribes that the 
appointments to the Indian Civil Ser- 
vice, the Indian Police, andv lh(> Eccle- 
siastical Department should be subject 
to the authority of the Secret.arv of 
State 1 — ^Yes. 

11.227. I do not knou whether the 
Secretary of State could, quite shortly, 
tell us what grades of the Police that 
would include ? — I will ask Sir Itialeolm 
Hailey to deal with a detailed question 
of that’ kind, if I may. 

11.228. Plca.se ? — {Sir Malaolm Bailey.) 
It will deal with the grades going 
down to Superintendent of Police and 
Assistant Superintendent of Police who 
arc all Members of the All-India Service. 

Marquess of Heading, 

11.229. Right down to Superintendents 
and Assistant Superintendents ? — Super- 
intendents and Assistant Superinten- 
dents of Police. 

Mai'quess of Salisbury. 

11.230. They will all be, as it were, 
protected (I ’do not want to use an in- 
vidious term) from any undue inter- 
ference by the responsiljle Minister ? — 
The ultimate disciplinary huthoiity r\ill 
be the Secretary of State. 

11.231. Have j’ou oiiserved the diller- 
enee of treatment under paragraph 186, 
of the Police, und under paragraph 190, 
which deals with other persons — “ of all 
persons in the Federal and Promneial 
Services other than jier^ons appointed 
by the Crown, by the Secretary of State 
in Council, or by the Secret.arv of 
State.” Paragraph 190 I understand 
would include the District Magistrates 1 
— ^Ho, Sir. 

11.232. Are the District Magistrates to 
be appointed by the Secretary of Slate ? 
— The District hlagistrates. if we conti- 
nue the present arrangements of the 
Government of India' Act, will be 
scheduled posts whieh must be filled 
from an All-India Service under the 
control of the Secretary of State. 

11.233. So that that is protected and 

alt their conditions of service are pro- 
tected ?— Yes. r 

TitUORO 


Lord Eustace Fercy. 

11.234. If I may be permitted to clear 
that up, are not Disti'iet Magistracies 
now sometimes filled bj' Provincial Ser- 
vice personnel ? — ^We have men pro- 
moted from the Provincial Service into 
listed posts, in which case tbe 3 ' come 
under the control of the Secrctai-y of 
State. There are a number of acting 
appointments and officiating appoint- 
ments held by Provincial Service officers, 
but the posts of Disiriet Magistrate as 
such are scheduled .and it is only for 
short periods that they can be filled vrith- 
out the sanction of the Secrciar.y of 
State by members of a Service not 
under the control of the Secretary of 
State. 

Marquess of Zetland. 

11.235. On that point, might 1 just 
ask Sir Malcolm Hailey : Are not there 
a number of listed posts which are to 
be filled by Provincial Service officers — 
posts of District Magistrate, I mean ; 
and in those cases they do not come 
nnder the control of tlie Secretary of 
State so far ns their conditions of ser- 
vice are concerned, do thej' ? — Onii 
cadres contain provision for all District 
Magistrates posts on the cadre of the 
Indian Civil Service or listed posts 
which come under the control of the 
Secretary of State. There are cases, 
however, when there are not sufficient 
men on the cadre to fill I lie District 
Magistrates posts and they nre filled 
in an officiating or temuoiviry^ capacity 
by Provincial Service officers. To that 
extent they do not come under the 
Secretary of State. 

Sir Jolw Wardlaw-Milne. 

11.236. Does that mean that when thej^ 
become permanent appointments, they 
automatically come under the Secrctaiy 
of State, — TVben they fill a listed post 
they become part of the Indian Civil 
Service cadre. 

11.237. Whatever the origin of their 
sendee ’—Whatever the origin of their 
service. 

11.238. Is it the intention ,of the White 
Paper that that system should still con- 
tinue, but that the control of the Secre- 
tary of Stute would depend upon tlie 
nature of the post and not upon the sort 
of appointment of a person to fill that 

J.2 
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post ? — (Sir Samuel Hoare.) It is botli in 
the White Paper. 

11,239. It will stiU be both under the 
White Paper ?— Yes. 

Marquess of Heading. 

11,240; It is neocssarv, is it not, fo 
be able to make appointincuts of that 
kind from the Provincial SeiTices in case 
there is any sudden demand. You would 
not have sufficient officers, perhaps, at 
hand to fill them from the Indmn Cml 
Service or the sehcduhid list. \ou must 
take the men from the Provincial Service 
for the time being ?— (Sir Malcolm 
Hailey.) That is so. * 

11.241. That is the reason why you do 
get a number of Magistrates appointed. 
There may be eases in v/hich there may 
be an extra demand 1 — Yes. 

11.242. In the same way an officiating 
Magistrate is appointed. He does not 
fall under the Secretary of State in the 
listed or scheduled posts unless from 
that at any time he becomes a pcimanent 
District Magistrate. That is the posi- 
tion 1 — That is the position. (Sir Samuel 
Hoare.) The cases are covered by Clause 
188 on page 83 of the White Paper. 
{Sir Malcolm Hailey.) That provides 
that, although not a 'Member of tlie 
Indian Civil Seiwice, if you have held 
what is known as an Indian Civil 
Service post you may be given these 
rights by the Secretaiy of Slate. 

Marquess of Salisbury. 

11.243. That gives the power to the 
Secretary of State to assimiliate the 
position of these temporary gentlemen as 
if they were permanent people ? — (Sir 
Samuel Hoare.) Yes. 

Lieut-Colonel Sk H. Sidney. 

11.244. Do you mean that if a Deputy 
Collector is appointed to the superior 
grade and is made permanent in that 
appointment, he comes under the con- 
trol of the Secretary of State ? — (Sir 
Malcolm Hailey.). He comes permanently 
under the control of the Secretary of 
State if ho is permanentlv admitted to 
a listed post. 

although he comes from 
the Provincial Service 7— He is onlv 
appointed to a listed post with the sanc- 
tion of the Secretary of State. 


Sir John Wardlaw-Milne. 

11.246. Is not that paragraph IBS' 
optional and not obligatory ? — Optional. 

Sir John Wardlatc-Milne.) It is not 
necessary that he should come under chat 
clause. It is an option. 

Marquess - of Sedisbury.) May T just 
refer to a note in the White Paper, on 
paragraph 183, at the bottom of page 82 
— ^I do not quite understand it. Up to 

now, as I understand it 

Marquess of Beading.) Will you toll 
us which of the notes you are referring 
to ? 

\ 

Maiqucss of Salisbury. 

11.247. It is the lower note, beginning : 
“ Under existing conditions the personnel 
required for External Affairs and for 
conducting relations ivith the States 
belong to a commoo department — the 
Indian Foreign and Political Depart- 
ment.” That is to be changed, as I 
understand by that note and after the 
commencement of the Constitution Act, 
the latter, that is the Political Depart- 
ment belonging to the States, will be 
under the 't^'iceroy. On the other hand, 
the personnel of the Department of 
External Affairs, that .is. Foreign 
Affairs, will be under the Govei-nor- 
General, who will himself direct and 
control that Department. How I do not 
quite understand why foreign affairs and 
personnel are under the Governor- 
General, and State affairs and personnel 
are under the Viceroy. Of course, they 
ai-e the same perso.o, but it ha.s 'a 
different result ?— (Sir Samuel Hoare.) 
The reason, Lord Salisbury, is that 
political affairs, namely, the relations 
with the States, are outside the Federa- 
tion altogether. 

11.248. They belong to paramountoy 7 
— They belong to parnmouiitey. 

31.249. But external affairs are re- 
served 7 — They are reserved. I think 
Lord Salisbury will see that this is a 
Constitutional difference rather than a 
difference of substance. External affairs 
are a Federal subject that is reserved, 
whereas, political affairs are not a Fede- 
r.al subject at all. 

.11,250. I imagine it is onlv a question 
of drafting reall5q hut that the S ocre- 
tary-of State will realise that as the 
words are drafted now, the Governor- 
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General would have to act; in those re- 
spects by the advice of his Ministers ? — 
No ; because it is a reserved subject. 

11.251. As long as that is quite clear, 
it is merely the difference of the dual 
personality of the Governor-General ? — 
And a difference of eonstitutiooal dv.aft- 
ing. It is nothing more, than that. In 
both cases the Governor-General or the 
Viceroy will be acting at his discretion. 

11.252. Now, I have only one other 
paragraph to call attention tc on this 
part, and that is paragi'aph ISO. The 
Secretary of Stare has, of course, noticed 
that there has been some discussion as 
to the ultimate security for the pension 
rights of the Civil Service ? — ^Yas, 

11.253. I think perhaps it would be 
an advantage if he would clear that up 
here in the Committee. The Pension 
Fund of the Services is at present a 
matter absolutely aenured by the Secre- 
tary of State himself, and by the full 
credit of the British Government ? — No ; 
it is secured upon the revenues of India. 

11.254. But it is in point of fact 
secured at present by British guarantee 1 
— No ; there is no Briri=h guarantee. 

11.255. At aiij' rate, as a matter of 
practice, as things stand at present it is 
not suggested that there ever could be 
any failure to meet the claims ujion the 
Fund, short of the bankruptcy of tlie 
British Treasury 1 — There is no Fund. It 
is a part of the general revenues of 
India. I quite agree with Lord Salisbury 
in no contingency that one could con- 
template would there be a repudiation of 
that obligation, but the obligation is 
secured solely and only upon the revenues 
of India. 

Lord Hardinge of Feushurst. 

11,25G. When you say repudiation do 
you mean repudiation by the Govemment 
of India or by th’c Govemment at I'ome 1 
— I mean by ainmne. 

, 11,257. That is very important. Sup- 
posing there was a deficit in India and 
that they could not pay the pensions 
from the revenues, who would pay them 
then ? — ^We have never contemplated the 
possibility of a contingency of that kind, 
hut there is no guarantee of the British 
Treasury ; there never has been. 

Lord Hardinge of Penshnrst.] It might 
arise. 


Marquess of Salishurg. 

11.258. The Secretary of State will see 
the ^stiiietion. At present, certain sums 
of money are paid by the Civil Ser^mnts 
every year into the Pension Fund. There 
maj- be no actual Fund but there is what 
is absolutely equivalent to a Fund, the 
complete credit of the British Government 
behind it, because it is unthinkable that 
the money should be paid in and the 
British Government should say, “ We 
have nothing whatever to do with it. 
That all depends upon the revenues of 
India'”? — That is exactly the position 
the British Government has always main- 
tained. 

11.259. Is that the Secretary of State’s 
considered answer, that there is no 
greater security in the present system 
than what is involved in the revenues of 
India ? — Technically, that is so. 

Lord Fankeilloitr. 

11.260. But the fact that the expendi- 
ture of India can be controlled from 
home does afford an indirect security, 
does it not ? — And we have alwaj’s stated 
— indeed, my predecessor stated in the 
House of Commons two or three years 
ago — that His Majesty’s Government will 
not allow a situation to arise in which 
India could repudiate. 

Marquess of Salishurg. 

11.261. Two or thre years ago he said 
that ? — Yes ; I liave repeated it. 

11.262. Would you repeat it after the 
White Paper passed into law ? — Yes ; cer- 
tainly. 

11.263. Of course, I think if that was 
the absolutely settled commitment of the 
British Govemment it would' make a 
great deal of difference ? — ^We have made 
the statement time after time ; I have 
myself repeated it comparatively recently 
in the House of Commons and I re-stated 
it in answers to correspondence. There 
is no secrecy or hesitation about it. 

Archbishop of Canterbury. 

11.264. May I ask is the Secretary of 
State referring to Lord Peel’s Despatch 
of April, 1923 ? — Ho ; I am referring 
specifically to Mr. Benn’s answer to a 
question in the House of Commons so 
far as I remember during the discussions 
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i>f the First Round Table Conference, or 
about that time, and since accepted and 
repeated by me on behalf of the present 
Government. 

Marquess of Beading. 

11,265, May I ask a question 7 Does it 
not really amount to this, that from the 
answers which have been given and the 
general discussion some very indefinite 
moral obligation is said to rest upon the 
British Government 1 The British Gov- 
emmeiit has made the statements through 
you and I think your predecessor, but 
there has never yet been any definite 
obligation of guarantee undertaken by 
the British Government, It has never 
become a charge upon Britisli Finances, 
contingent or otherwise, U]i to the pre- 
sent. That is the position, is it not ? — 
That is so. 

11,260. Although it is expected that if 
the circumstances ever did arise and 
without binding the Goveimment, it 
would bo necessary for the British Gov- 
ernment to intervene. I think that is 
the position, is it not 7 — would prefer 
to restrict myself specifically to the state- 
ment that I made upon the subject and 
wliicli I can circulate to the Members 
of the Committee. 

Marquess of Salishury. 

11,267. The Soeretarj' of State does not 
tliink that in face of the Constitutional 
change it would be necessary to supple- 
ment the former guarantees by some- 
thing specific in the Act ? — No, \ think 
definitely that it is not nece=sar-y. The 
whole of the Wldte Paper Scheme is 
founded upon the conception that these 
obligations will be met, and sup])osii:g 
we had governments in India who were 
not willing to meet obligations of this 
kind, we think we have taken powers in 
the White Paper to ensure that these 
obligations will still be mot. Further 
than that, I would point out, Lord Salis- 
bury, that it is impossible, so it seems 
to mo, to draw a distinction between one 
kind of obligation and another kind of 
obligation. We believe that these obli- 
gations are going to be met. In actual 
practice the obligation for the pajunent 
-of the Services is a comparatively small 
. obligation when you compare it with tlie 
much greater obligations of the service 
•of the debt and the expense for defence. 


11,208. May I interrupt the Secretary 
of State to ask what ho means by 
“small” — does he mean small in 
amount 7 — Small in amount. 

11,269. It does not mean small in obli- 
gation 7 — ; not a bit ; I am much 
obliged to Lord Salisburj' for making 
that intervention. I regard all these 
obligations as equally sacred. When it 
comes to questions of amount — and after 
all one has to take into account the 
question of amount — ^rvhen one considers 
the likelihood of the obligations being 
met or repudiated, the obligation for 
the pensions is a comparatively small 
one. The much bigger obligations are 
the obligations for Defence and the ser- 
mce of the debt. We feel that we have 
made proposals under the White Paper 
that will ensure all those obligations 
hemg hftth tW greater alvUgoficuia 

for the service of the debt and for De- 
fence, and gliil more the obligations for 
the service of the pensions. 

Sir Austen Charnhcrlain. 

11.270. Sccref.avy of State, may we f(>r 
a moment exclude Defence and confine 
ourselves to these pensions and the debt, 
which seem to me more analogous to 
one another than is the Defence fser- 
vieo. Tlic position in regard to the 
(debt and to the pensions at present, I 
understand, is that they are a charge 
upon Indian revenues 7— -Yes. 

11.271. And they have no guarantee by 
the British Government except the state- 
ment of BVitish hlinisters of what is an 
obvious truth, that the British Govern- 
ment would not allow the Indian Gov- 
ernment to default on those obligations 7 
— A’es 

13.272. After the Reforms, these will 
still remain in the same position 7 — Yes. 

11.273. A ehai-ge upon Indian reve- 
nues 7 — ^Yes. 

11.274. But, as I understand, from 
your earlier answer, your predecessor 
and youmclf have stated that it would 
still be impossible for the British Gov- 
ernment to allow a default on either 7 — ' 
A"cs. 

■ 11,275. I am right, am I not 7 — ^Ycs. 

11,276. And! you say that within the 
White Paper you have taken powers suffi- 
cient to enable you to prevent such a 



7 


default if the emergency should arise ? 
— Yes. 

11.277. Can you give me a reference 
to the particular powers ? — ^Yes. First 
of all, short of a breakdown of the Con- 
stitution, the fact that those charges 
are a first charge upon the I'evenue and 
they are not votable. 

Marquess of Salisbury. 

11.278. Are they a first charge before 
the service of the loans ? — ^No. I am 
not distinguishing between one of these 
obligations and another. The Funds 
for the Reserved Services are not votable 
and they are a charge that has got to 
be met from the revenues. If Sir Austen 
wants special reference to those powers 
he wall find it in paragraph 18 (b). 

Sir Austen Chamberlain. 

11.279. That is what I understood the 
Secretary of State to refer to but I 
wanted to get the matter perfeetl 3 ' clear ? 
— Yes. Supposing, I hope, the very un- 
likely' and indeed impossible contin- 
gency, of an Indian Government refusing 
•to work the scheme at all, then the 
breakdown clause comes into operation, 
and the Governor-General and the 
Governor have complete powers to deal 
with the situation. 

Mr. Zafrulla Khan. 

11.280. May I suggest that paragraph 
49 also deals specifically with all these 
charges and makes them non-votable ? — 
Yes ; that is the clause giving the powers 
to make those charges non-votable. 

' Sir John Wardlaw-hlilne. 

11.281. May I ask, on clause 49, do 
the Pension charges come under the 
second head of E.xpenditure under the 
Constitution Act ? — It comes under sub- 
section (vi). 

Lord Existace Percy. 

11.282. May I just clear that up ? — ^Is 
it quite true that under the White Paper 
these Pensions would be a charge upon 
the whole revenues of India 1 — Has it 
not hec'n contemplated that future pen- 
sions would be primarily a liability' upon 
Provincial revenues according to the 
place of service of the oflBcer ? — Yes.. If 


Lord Eustace will look at paragraph 186, 
the secondffpait, lie will find that they 
remain a charge upon the Federal re- 
venue. 

Mr. M. R. Jayaher. 

11.283. Secretary of State, there is 
also additional power under paragraph 
92, is there not, that the, Governor- 
General can levy taxation by asking the 
Legislature to pass a Finance Bill in 
order to safeguard his special responsi- 
bilities ? — Yes ; that is so. 

Marquess of Salisbury. 

11.284. At any rate, the Secretary 
of State does not think that the suscepti- 
bilities of the expectant pensioners ought 
to be considered in tliis matter. They 
are evidently under an aiiprehension that 
the change ivill damage their security.' 
He does not think that some step ought 
to be taken to make it abundantly clear 
to them that they are in as absolutely a 
strong position as they were before .the 
passing of this Act, if it becomes an 
Act ? — I am quite aware that many of 
them are very anxious. I think, if I 
may' say so in passing, they' have been 
made more anxious by the very active 
propaganda that has been carried out to 
stir up their anxieties ; but, realising the 
depth of their anxiety, I still say' that 
they are safe and we have taken elfec- 
th'e steps for ensuring the security' of 
their pensions and I do not think any- 
thing further is needed 

Sir John Wardlaw-Mihie. 

11.285. Might I just ask one other 
question of the Secretary of State : In 
Appendix VII, Part III, can you say 
whether the categories set out in that 
Appendix cover all those whose pensions 
are guaranteed at present by the Secre- 
tary' of State’s act ? — Would you repeat 
that question 7 I did not quite follow. 

11.286. All I want to know is whetlicr 
these various categories set out in Ap- 
pendix VII, Part III, page 122, cover 
all those whose pensions are at present 
guaranteed by the Secretary of State ? — 
Yes ; it is a continuance of the existing 
obligation. 

Lord Uardinge of Penshursf. 

11.287. I presume that the military 
ofBcers and the officers in the British 



8 


Indian Army tvould be in the same posi- 
tion as the Civil Servants, , as regards 
their pensions 1 — Yes. 

Earl of Derby. 

11.288. It is not specified though, is it ? 
— No ; I do not think it is specified, but 
it certainly is the intention of the Gov- 
ernment to bring them under the same 
conditions. 

11.289. You would bo ready to bring 
that particular class in under tlie non- 
votable salaries on page 122 ? — ^Yes. 

Marquess of Beading. 

11.290. Does that not come iu under 
the sendee for the Army ? — ^Yes. I am 
informed that they are already included 
in these paragraphs, but we propose to 
make it more specific. 

Chairran.] Lord Salisbury, I under- 
stand that you have some questions on 
paragraphs 109 and 121, but you will 
resen’e those ? 

Marquess of SaUsbnry.] Yes. I under- 
stand the Seeretarj' of State would rather 
keep tliem separate. 


espeetations for accruing rights should 
really include. It was represented to us 
that from the point of view of some of 
the services accruing rights should! in- 
clude rights if a post to i^xich any Mem- 
ber of the service has legitimate expec- 
tations of obtaining were abolished, they- 
should obtain either a similar post or 
the salary of that particular post. I 
wanted to know what in the mind of the 
Secretary of State are the accruing rights 
which have to be specially protected ? — 
His Grace has raised a very complicated 
and controversial issue, namely, as_ to 
what really is meant by an aecniing 
riffht. 


11,293. Yes ? — IVe were anxious, if we 
could, to get away from an expression 
that has occasioned a good deal of doubt 
and! a good deal of dispute in recent 
years. At present there are two kinds 
of rights ; e.xisting rights, namely,_ the 
rights to which an official is entitled 
when he enters the Service and acci'uing 


rights — frights to which it may be con- 
sidered that he is entitled when he leaves 


the Service, or before he leaves tlie 
Service. I tliink it is clear that both 


Chairman.]. That, I think, would be 
as well 

Mr Morgan Jones. 

11.291. I understand the Secretary of 
State to propose that ho would circulate 
his announeements on the points raised 
by Lord Salisbuiy. TV^ill he also include 
iu that circulated statement the state- 
ment of Mr. Wedgwood Benn 9 — Yes, 
certainly. 

Archbishop of Canterbury. 

11.292. I only want at present, Secre- 
taiy of State, to ask one question on one 
point ; no doubt it has been much dis- 
cussed in the course of the evidence, but 
the evidence leaves me a little vague. 
It is in paragi-aph 184. What we are to 
consider as existing rights ? I undeiutand 
that is to include what are called 
aecnung rights, and very strong pr-essure 
was brought to bear upon us by evidence 
that legitimate rights should include 
these accruing rights, but there seems 
to me to be a great difference of opinion 
between the services and Lord Peel’s 
statement of 1923 on the advice of the 
Law Officers "of the Crown as to what 


those rights have got to be taken into 
account. Our view is that in the case 
of existing rights it is comparatively 
easy to define them, and we do set them 
out in the Appendix VII. As to accruing 
rights, two views have been taken, each 
of a rather extreme character ; (1) That 
they are so vague that 5''ou cannot define 
them at all ; (2) that they are so definite 
that any chiuige in the conditions of 
Service in India really amounts to a 
repudiation of some right to wliieh the 
oflicial is entitled. We have come to the 
view that the wise course is to set out 
the existing lights, but not to attem] t 
to define the accruing rights. We have 
found the more wo have gone into the 
question the more difficult it is to define 
an aecniing right, and it is essentially 
a question upon which a measure of 
discretion must be left to somebody. Let 
me give His Grace an example. Sup- 
posing a particular post — one of very 
many — was abolished in the administra- 
tion of India for this reason or another : 
the effect that the abolition of one post 
might have upon the great bod}’ of 
Indian civilians would bo so insignificant 
as to be almost indefinable. If, however, 
a whole class of posts were abolished, to 
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■vrhieli in the ordinary course a civilian 
might look forward for promotion, then 
I think it might be argued that the 
careers of certain officials have definitely 
been injured. Holding that view, we 
propose that a discretion should be left 
for the compensation of accruing rights 
and that that discretion should be left 
to the Secretary' of State. 

11.294. I am obliged to the Secretary 
of State for his full and clear statement. 
I understand, in view of that, so far as 
we are concerned, “ aeciniing rights ” 
would really mean a reasonable expecta- 
tion of special compensation ? — Yes. 

11.295. And the discretion as to the 
claim or amount of compensation would 
be entirely in the hands of the Secretary 
of State ? — Yes. 

Lord SneU. 

11.296. My Lord Chairman, did Sir 
Samuel Hoare mean that 1 If a case 
arose at any particular time the Secre- 
tary of State would judge it at tliat time 
on its merits ? — Yes. 

Dr. B. R. Amhedkar. 

11.297. My Lord Chainnan. I would 
like to point out to the Secretary of 
State that the expression which we find 
in the Government of India Act — 
“existing and accruing rights” — is an 
expression which is also found in the 
South African Constitution Act. I was 
wondering whether it would not be 
po.ssible for us to get <a statement from 
the Dominion Office to find out exactly 
how that expression has been acted upon 
in South Africa ? — We made an inquiry 
upon this very' point Dr, Ambedkar I 
think did allude to it diuring the 
summer and I have asked the Dominion 
Office for the information. I have not 
yet got it, but I am told that the eases 
are separate and' distinct. In the ease 
of South Africa there is no promise of 
compensation at all. 

Sir jSIanuhhai N. Mehta.] I think they 
have it in Australia as well. 

Dr. B. E. Ambedkar. 

11.298. I simply' wanted to know how 
the expression, “ accruing rights,” had 
been interpreted in South Africa by' the 
South African Government. The ex- 
pression is exactly' the same ? — I will see 


if 'I can get -it. I asked about South 
Africa and Australia as well. 

Mr. M. R. Jayaker. 

11.299. If there is no compensation in 
South Africa the question will not a.rise 
in that way, will it ? — That is our view. 

Sir Austen Chamberlain. 

11.300. In reference to the answer 
which you gave to the Archbishop a 
moment ago, may I see whether I rightly 
understand its effect ? I think the 
accruing rights were illustrated in a claim 
put before us by' witnesses by the ease 
of Commissioner's. Do I understand, 
broadly, from your answer that if in a 
Province a single Commissioner were 
abolished you would consider that that 
gave rise to no claim for compensation, 
but if at the other extreme all Commia- 
sioners were abolished, you would inter- 
pret that as affecting the accruing rights 
and entitling the people to compensa- 
tion ? — It is difficult to give a categorical 
answer Yes or No to a question of that 
kind. For instance, the number of Com- 
missioners varies from Province to Pro- 
vince, and the abolition of one commis- 
sionership in a Provnicc where there 
were only' two or three would, it seems to 
me, be very' different from a ease where 
it might be the abolition of one com- 
mis.sionership in a Province whore there 
were several of them. I think that case 
seems to show the necessity of maintain- 
ing discretion somewhere and of dealing 
with cases upon their merits. Speaking 
generally', however, I would agree with 
the suggestion that seemed to underlie 
Sir Austen’s question, namely, that the 
numbers would make a considerable 
difference and obviously there would- be 
a eonsider-nble difference so far as an 
official v.'.as eoneerned in his hopes for 
promotion if the whole of this class of 
posts were abolished, as compared with 
the abolition of, say', one post out of ten. 

Archbishop of Canterbury. 

11.301. Mr. Secrelai'y' of State, I have 
before me what I think Sir .John Kerr 
said on this matter : “ Supposing com- 
mi-ssionemhiiis were abolished, our sug- 
gestion is that members of the Serv'ices 
.should receive the pay which the Com- 
missioner would have received if the 
commissionership had not been abolish- 
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t'cl.” You would agree that is putting 
a rather strong claim, and I gather from 
3 -ou that much would depend upon 
whether it was a single eommissionersliip 
which was abolished or whether it was a 
whole class, so to saj’, of that office which 
was abolished 9 — Yes. 

11.302. You would not recognise that 
in a Province where a eommissionersliip, 
for reasons of economj' or administration, 
was abolished, some member of the Ser- 
vice there (perhaps the most senior) who 
might have expected that commissioner- 
ship, would be entitled to the full pay 
which he would have received had he got 
it 9 — I would fall back upon the answer 
I just gave to Sir Austen Chamberlain, 
namelj-, that cases of that kind must 
really be taken individually upon their 
merits. 

Archbishop of Canterhiiry.] Thank 
you. That is all I wanted to ask just 
now. 

Marquess of Reading. 

11.303. Only' one point, Sir Samuel ; 
that is, with reference to your observa- 
tions on Section 21 of the Government 
of India Act. You remember it arose 
this morning 9 — ^Yes. 

11.304. And questions were put to you 
to elucidate the position. I just want 
to get one point clear from you. As I 
understand it, you have told us that this 
Section 21, which puts the obligation on 
the Secretary of State's Council to con- 
trol the expenditure of revenues, that is, 
to tile extent that no grant or appro- 
priation of those revenues can be made 
without the assent of the Secretary of 
State’s Council. I am referring to the 
Section 9— Yes. 

11.305. I am not paraphrasing the 
language. I am not being too precise 
about it, but I mean altogether Section 
21 to which you refer 7 — Yes. 

11.306. You said just now, as I under- 
stood and agreed, that that is a provision 
to protect India 9 — Yes. 

11.307. The effect of it, as I understand 
it, is that, assuming that the Govern- 
ment here wish to appropriate part of 
the revenues of India to a particular 
purpose that could not be done unless 
the Secretary of State’s Cbuneil agreed 
to its being done 9 — Yes. 


11.308. And • notwithstanding a deci- 
sion of the Cabinet, the Secretary of 
State’s Council as it at present stands, 
and in relation to these matters, is 
supreme 9 — Yes. 

11.309. Yon could never alter it unless 
you altered the Act of Parliament 9— 
That is so. 

Marquess of SaUsburg. 

11.310. But it is not limited to eases 
where the British Government is intent 
on getting money unjustly from the 
Indian Government. All expenditure is 
under the control of the Secretary of 
State’s Council 9— Yes. In actual prac- 
tice in recent times it has tended more 
and more to be restricted to those cases. 

11.311. In practice, you mean 9 — ^Yes. 

11.312. But not in law 9— Not in law. 

Marquess of Reading. 

11.313. The language is veiy wide, as 
Tjord Salisbury appreciates. It says : 
“No gi-ant or appropriation of any part 
of those revenues, or of any _ other 
property coming into the possession of 
the Secretary’ of State in Council by 
virtue of the Government of India Act, 
1858, or this Act, shall he made without 
the concurrence of a majority of votes at 
a meeting of the Council of India.’’ It 
is not limited in any way. I was simply 
dealing with what the Secretary' of State 
had said relating to the practice. I only 
wanted to put one question with regard 
to it, Secretary of State. If the Council 
of India as now constituted disappears 
and the advisory body is substituted as 
proposed in the IVliite Paper, Section 21 
would cease to have operation, would it 
not 9 — ^Yes. 

11.314. Because, of course, the autho- 
rity (the Council of India) will have dis- 
appeared in that relation 9 — The Council 
of India will have disappeared, and the 
safeguards in future are a different kind 
of safeguard. 

11.315. Yes 9 — ^Namely, the safeguards 
set out in the White Paper as conlTasted 
with the safeguards now possessed by 
the Council of India. 

11.316. I' am not raising objection to 
it ?--No. 

11.317. I only wanted to make quite 
clear what the position is so that there 
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might be no doubt about it afterwards, 
but the effect is that that particular pro- 
vision will cease to operate, and there 
will be substituted for it, that is to say, 
for the protection of Indian and British 
inte res ts such safeguards as there are in 
the Wliite Paper ?— Yes. 

Marquess of Reading.] That is all I 
wanted to ask. 

Lord Rankeilloitr. 


11324. Exactly, and therefore it must 
be the business of this Committee to see 
that those other safeguards are equival- 
ent to the former 7 — Certainly to see 
that the safeguards are effective for the 
purpose. 

11,325. I think in one of the declara- 
tions of the Prime Minister which has 
been alluded to, he practically intimates 
that it is our duty to see that they are, 
does he not ? — I do not think there is 


11.318. May I just ask a question or 
two on the point which was last raised. 
As I understand at present there is a 
moral but no legal guarantee of the in- 
terest on any Indian loan by the Home 
Government V — There is the gtiarantee 
that lias been defined several times in 
recent j'cars by succeeding Governments. 

11.319. \qs, but there is no legal 
guarantee. You could not put on a 
prospectus for an Indian loan that it was 
guaranteed by the Home Government ? 
— ^No. 

11.320. But, at the same time, the 
Indian Council here in Westminster has 
had the power of checking Indian ex- 
penditure ? — Yes. 

11.321. And the fact that that power 
exists must have had a good effect on 
the security of Indian interest and the 
prices of India stock ? — It is very diffi- 
eult to say Yes or No to a question of 
that kind. For instance, this spiing, in 
tte middle of the controversy ovei” the 
White Paper, when every kind of attack 
■was being made upon certain of its finan- 
cial jn-oposals, upon the ground that 
there would be no security in the future 
tor the investor, and so on, we issued the 
most successful loan in London that has 
ever been issued. 


any doubt about it. We have always said 
these obligations have got to be met. 

11.326. Obviously, but as Lord Reading 
has just pointed out, one existing safe- 
guard is being ' withdrawn, and therefore 
it makes it the more necessary that we 
should be quite sure that the substitution 
is adequate ? — Yes, certainlj-. 

11.327. It is really bearing upon this 
same matter : It has been suggested in 
Memoranda from Ciril Seiwfihts, and so 
on, that a situation might arise perhaps 
automatieally, without any evil intention, 
where there actually was not money 
enough in the Exchequer to pay, say, 
(he pensions. In that case (I think "l 
asked, if I remember rightly at one of 
the last sittings) I asked Sir Malcolm 
Haile 3 ', whether the Governor, either the 
Provincial Governor, or the Governor^ 
General, could supply the funds by 
Treasuiy Bills, or otherwise, and the 
answer was that he would have to assume 
the functions of Government ; that is to 
S'ly; ffo outside the ordinarj’' Constitution 
before he was able to do so ? — (Sir 
3IaIcolm Hailey.) Yes. As Governor- 
General he might use his special legislative 
powers. 

11,328. Yes. — The Governor probably 
would have to annoimce 'a breakdown of 
the Constitution and take over the whole 


11,322. But gilt edged was rising all 
the time all round ?-Even so that did 
not explain altogether the success of the 
loan. 

11,32^ But, surely, the fact that the 
Home Government could have' a check 
on the expenditure of the Indian Govera- 

haie a beneficial effect ?— Other things 
bemg equal but other things are not 
p'’ ^ "^^er the 

j n make other proposals 

•and other kinds of safeguards. ^ 


vj. iiic jiuiuiuitu arrangements. 

11.329. And that would involve con- 
siderable trouble and delay in paj-ments ? 
—Not necessai-il.y, because if he took over 
all the powers of the Local Government, 
he could suspend pajnnents on all other 
sources of expenditure except the pay of 
the servants of the Crown, and - their 
pensions. 

11.330. Would it not be possible to 
devise some plan whereby these, what I 
may call covenanted charges, should be 
paid automatieally perhaps by an assign- 
ment or separation of • certain revenues. 
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I only throw it out. I do not want an 
answer for the moment. — (Sir Samuel 
Hoare.) It is a suggestion that we have 
considered. In actual practice it is not 
easy to can? out, but I think it is a sug- 
gestion which the Committee must con- 
sider. We will look into it again. 

11.331. Thank you. Then I have only 
one or two other smaller matters about 
which I want to ask. The Police Asso- 
ciation in their Report, I daresay you 
remember, draw special attention to 
a fear that they have lest the Public 
Service Commission may interfere in 
police discipline. I suppose you have 
that possibility before your mind ? — ^Yes, 
and we have no intention of powers of 
that kind being given to the Public 
Service Commissions. I thinlc it would 
be a great mistake from the point of 
view of the Public Service Commissions 
themselves. 

11.332. They also suggest in para- 
graph 29 of their submissions that the 
Public Service Commission on the other 
hand should be appointed in some way 
to protect the rights : Have a Stand- 
ing Commission to protect the rights of 
the Sendees. Have you considered that ? 
— Yes. Speaking generally, the pro- 
^posals about the Public Service Commis- 
sion are based upon the existing Public 
Service Commission at the centre. We 
think it is possible that there may be 
some differences between one province 
and another, but upon the whole we have 
based our proposals upon existing ex- 
porieiice that has worked not unsatis- 
factorily. 

11.333. You do not think it necessary 
to he more specific as to the powers of 
this Commission as the Police Jlemoran- 
dum suggests. I only throw it ont as a 
suggestion Sir il/uleo/m Hailey.) Our 
general view has been that the Public 
Service Coinmi‘bion should have only an 
advisory function. Proposals have been 
made, particularly from one local Govern- 
ment, that it shall have certain executive 
powers as well. I think other local Gov- 
ernments and the Government of India 
have been opposed to that and the White 
Paper does not take that line. The 
Wliite Paper proposes to give them an 
advisory position only. The fear of the 
Police Association was that we should 
take away from the Inspector-General of 
Police the disciplinary powers that he 


now has of dealing with certain classes, 
such as Sub-Inspectors of Police, and 
refer those to the Public Service Commis- 
sion. It does not necessarily flow from 
the proposals in the White Paper that 
the Public Sendee Commission in the Pro- 
vince would be consulted regarding 
appeals on disciplinary mattei-s from that 
particular class of servant. It would be 
neecssary to place ‘in the hands ^of the 
Governor or some other Authority power 
to define the class of appeals upon which 
the Public Sendee Commission should be 
consulted, and if that were done I think 
the point made by the Police Association 
would be met. 

Archbishop of Caitterhury.] May I just 
ask this question arising upon that, Sir 
Malcolm '? In paragraph 199, the jibrase 
“ The Governments will be required to 
consult” these Service Commissions “on 
aU matters relating,” etc., would include 
not only wlmt is specified there but ques- 
tions of appeal arising from any sense of 
grievance. 

Marquess of SaUshury.] An absolute 
right. 

Earl of Derby. 

11,334;. There is no right in paragraph 
199 ? — Paragraph 199, if I may point 
out to you, only refers to methods of 
reeniitment, appointments, promotions 
and transfers. 

Archbi.shop of Canterbury. 

11,335. Where is there aiiidhing about 
appeals ? — If you would refer to j^ara- 
graph 200, you would see that provision 
is made for the Federal and Provincial 
Governments being required to consult 
the Public Serrice Commissions, subject 
to such exceptions as may be " specified 
by regulations made from time to time 
by the Secretary of State or a Governor, 
as the case may be ”. 

Marquess of Heading. 

11,3?6. And also the White Paper, in 
the last sentence of Article 201 ? — Yes. 
There does remain power under the 
White Paper proposals to meet the exact 
point that was made by the Police Asso- 
ciation. 

Sir Hubert Carr. 

11,337. Does paragraph 199 allow you 
to exclude appointments of the subordi- 
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nate services of the Police from refer- 
ence to the Public Service Commission, 
because that is where I understood the 
police officials laid such stress ? There is 
recruitment from subordinate to the pro- 
vincial sendee as well as the appointment 
to the subordinate sei-vice, and they wish 
those, I understand, vei^ distinctly iis 
their own hands 1 — I think that there is 
full power to keep those away from the 
Public • Service Commission, which would 
not necessarily deal with subordinate ser- 
vices, but only with provincial services. 

11.338. I think it is in paragraph 70 

of the Introduction. It rather indicated 
to me that the Federal and Provincial 
Public Services there would cover all 
those Services, including the subordinate 
Services — that the whole field was 
covered. At the top of page 35, the 
Second Paragraph ; “ The Provincial 

Services cover the whole field of Civil 
Administration of the .Provinces in the 
middle and lower grades.” I was won- 
dering whether paragraph 199, unless 
some proviso was put in, would not re- 
quire the Governments to consult the 
Public Service Commission about appoint- 
ments to lower grades of the Police and 
also promotions ? — I tliink one might 
answer definitely that paragraph 199 as 
drafted does not compel them to consult 
the Public Service Commission regarding 
subordinate services, but if there is any 
doubt on that point, I may certainly say 
it was the intention that the Public Ser- 
vice Commission should not be consulted 
about the subordinate services. 

11.339. That is recruitment from the 
Provincial to the subordinate. That 
again the Police laid gre.at stress upon 
— not only recraitment from outside. I 
think they said they did not object to 
that coming under the purview of the 
Public Service Commission, but they did 
object to recruitment from the subordi- 
nate services to the Provincial Sendees 7 
— ^Under the terms of the White Paper 
the Public Service Commission would be 
consulted about recruitment to the Pro- 
vincial Sendee from the Subordinate Ser- 
vice or outside. 

U,340. I tlunk that was one of the 
things the Police wished to be left veiy 
much in their own hands as a matter of 
discipline 1 — The Governor would, I 
think, be able to make that exception 


under paragraph 200. I think, if I might 
say so, that is a point for consideration 
by the Select Committee itself in making 
recommendations about the Public Ser- 
■vice Commission ; it is one of the points 
they would have to consider. 

Sir Ahchir Rahim. 

11.341. Does it follow that all matter's 
of promotion from the Subordinate Ser- 
vice to the Provincial Service or from 
the Provincial Serrdee to the Imperial 
Service will be taken out of the hands 
of the responsible Government ? — ^No, not 
if the Public Service Commission is given 
an advdsor'y capacity only. Those 
appointments or promotions would be 
made after consulting the Public Ser- 
vice Commission. 

11.342. Wliat I mean is as regards 
the Subordinate Ser-vdees and promotion, 
the Police erddence is that that ought to 
be left in their owrr hands ; that is, the 
Superintendent of Police, for instance, or 
the Inspector-General of Police. Then, 
the responsible Gover'nment will have no 
say in the matter — is that it ? — Under the 
Police Act all appointments, disciplinary 
acts and the like of tire Inspector- 
General of Police are under the general 
control of the local Government. 

11.343. Is the question of promotion 
also a disciplinary matter 1 — ^Yes ; it falls 
within the terns of the Act ; the ques- 
tions of promotion are under the con- 
trol of the local Government. 

Lieuk-Colonel Sir H. Gidney. 

11.344. Is it not the practice to-day 
that the Public Service Commission only 
advises the promotion — they do not 
appoint ? — That is the practice to-day 
and it is proposed in the future that it 
should be the practice. It is only advi- 
sory. 

11.345. They do not appoint ? — Xo. 

Archbishop of Canterbury. 

11.346. Would you forgive my ignor- 
ance and tell me where exactly the Sub- 
ordinate Seivices end and the Provincial 
Semdees begin — what grades ? — ^In the 
Police the All-India Service comprises 
the ^ posts of Superintendent and 
Assistant-Superintendent and anything 
above that. The Deputy Superintendent 
and in some Provinces the Inspectors 
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are Provincial Service Officers ; the Sub- 
Inspector and anything falling below 
that, such as the Sergeant or the Con- 
stable, belong to the Subordinate Police 
Service. 

Sir Hubert Cam] May I point out 
that the whole of that is set forth very 
clearly on page 144 of the evidence, in 
paragraph 14 of the Public Service Com- 
mission ; that defines the different grades 
of police and the importance of keeping 
promotion between the two grades away 
from any political interference. 

1 Sir Austen Chamberlain, 

11.347. Is it the intention that the 
appointment of a Constable to be a Ser- 
geant should be a matter for consulta- 
tion with the Public Service Commission 1 
—No ; that is why I pointed out that 
paragraph 199 stops at Provincial Ser- 
vices and does not contemplate Subordi- 
nate Ser^dees. 

Lord Sanlceillour. 

11.348. One more matter (it may have 
been explained before) rather on the same 
lines ; Paragi'aph 183 says that “ The 
Secretary of State will after the com- 
mencement of the Act make appointments 
to the Indian Civil Service, the Indian 
Police and the Eccle.siastical Depart- 
ment.” Paragraph 185 says, “ The 
Secretary of State will he required to 
make rules regulating the muu))er ai\d 
character of civil posts to be held by 
persons appointed by the Crown ” by 
himself and so on. That seems to imply 
that he will have an absolute discretion 
as to how far he will exercise his powers 
under paragraph 183. It does not seem 
quite clear. The intention as regards 
the police has been explained, but it 
does not seem quite clear what actual 
appointments he will make in the Indian 
Service, in reading paragraph 183 with 
18o? — (Sir Samuel Scare.) It is really 
continuing the practice that was started 
under the 1919 Act, namely, that some 
posts are scheduled. There will have to 
be an up-to-date schedule of those posts. 

11.349. And he can alter those now, 
can he ? — He can now. 

11.350. And it is merely a continuation 
of the existing practice ?— It is a con- 
tinuation' of the existing' procedure. 


Marquess of Salisbury. 

11.351. So that a district Magistrate 
might in the discretion of the Secretary 
of State be removed from the Schedule, 
and made subject entirely to the respon- 
sible Minister ? — It depends entirely as 
to the procedure that is adopted. If the 
Schedule is in the Act, then only an 
Act of Parliament can alter it, unless 
powers are given to the Secretoiy of 
State under the Act. 

11.352. IVill the Schedule be in the 
Act? — Yes ; we propose to put it in the 
Act. 

Marquess of Reading. 

11.353. If he is a member of the 
Indian Civil Service, that remains per- 
fectly clear, that he is subject to the 
Secretary of State and only to the Sccre- 
tarj' of State in respect of all the rights 
which have been discussed. That is 
quite clear, is it not ? — Yes. 

Mai-quess of Salisbury. 

11.354. Only to be quite certain, in 
the answer which Sir Malcolm was kind 
enough to give me just now, ho said that 
the security which we are seeking for 
the District Magistrates depended upon 
the Schedule 7 — (Sir Malcolm Sailcy.) 
Yes. Might I explain that position? — ^If 
you will glance at the end of the Gov- 
ernment of India Act, in the third 
Schedule, pages 151 and 152, you will 
see that the Act prescribes there that 
the following offices, namely, No. 10, Dis- 
trict Magistrate, shall be filled by a 
member of the Indian Civil Service ; 
there are a number of other posts of 
the same description, such as Secretary 
in the Government. I think I am right 
in saying that it is the inteirtion that 
that Schedule should, if necessary, in a 
corrected form, be continued as part of 
the New Constitirtion Act. The power 
of the Secretary of State under para- 
graph 183, therefore, will only be to regu- 
late the strength of cadre, and the con- 
ditions of service and to make appoint- 
ments. He would not, so long ns that 
Schedule remained part of the Act, be 
able to declare that all District Magis- 
trates should bo taken from any_ other 
Service than the Indian Civil Service. 
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Sir Austen Ghamhcrlain, 

11.355. Wliat is the effect of para- 
graph 185 ? — {Siv Samuel Hoare.) I think 
the Committee ought to consider this 
question both from the point of ^•iew of 
safeguarding those posts and also from 
the point of view of not tying up details 
so rigidly as to make the working of the 
Constitution Act difficult. If they will 
look at paragi-aph 189, they will see there 
that upon the whole we think it might 
be better to adopt the procedure of lay- 
ing a list of these posts upon the Table 
of both Houses, year by year, rather than 
setting them out in detail in a Clause 
or a Schedule of an Act of Parliament. 
In making that proposal we have not any 
ulterior motive in our minds of removing 
the safeguards, but we do think it worth 
the while of the Committee to consider 
whetheh that is probably the better pro- 
cedure. 

11.356. But the Secretary of State will 
forgive me — this is very difficult to 
understand for, an ignorant person like 
myself, but I still do not understand 
what is the purpose of paragraph 185. 
Sir Malcolm Hailey has just given us an 
account of what will happen under para- 
graph 183, which seems to me to leave no 
place for paragraph 185. I have no 
doubt that is due to my ignorance? — 
(Sir 2Ialcolm Hailey.) Paragraph 185 
refers to those posts which are not 
scheduled in the Act as reseiwed to par- 
ticular Seiwices. 

Lord Ean/ieilloar. 

11.357. Might I ask, under paragraph 
185, will it or will it not be possilile for 
the Secretary of State, . whatever the 
rights of an individual maj* be, to take 
a certain class of posts out of the Indian 
Civil Son'ice and hand them over to the 
Provincial .Governments and reduce their 
status 7 — Ho ; not if they are scheduled as 
before in the Government of India Act. 

11.358. Is it the definite intention of 
the Government to continue the 
Schedules as now found in the Grovern- 
meut of India Act — to re-enact them? — 
{Sir Samuel Hoare.) Yes, it has been 
the intention to continue the Schedule. 
The question about which I am in doubt 
is whether it is wiser to put a Schedule 
of that kind into the Act, or whether it 
is not better to adopt a procedure, as I 


say, of laying a list year by year upon 
-the Table of each House. ^ 

11.359. With power to the House to 
object within so many days ? — Yes. 

Sir Austen Chamberlain. 

11.360. I understand that paragraph 
183 contemplates that you udll have a 
list of ijosts scheduled in the Act ? — 
Scheduled in some waj', yes. 

Marquess of Salisbury. 

11.361. Not necessarily in the Act ? — 
Actually in the White Paper scheduled 
in lists to be laid before Parliament. 

Archbishop of Canterbury, 

11.362. But surely. Secretary of State, 
paragraph 189 only gives a statement of 
the vacancies and the recruitments made 
— ^not as to particular classes of officers? 
— Yes. It is none the less a question, 
which is the better procedure with a list 
of that kind, whether to put it in detail 
in the Act, or whether to deal with it 
under the procedure suggested in para- 
graph 189. 

11.363. If paragraph 189 is to bear the 
construction that you ulsh to put upon 
it, its drafting will have to be very much 
changed? — Yes ; certainly. 

Sir Au.steu' Chamberlain. 

11.364. I cannot get clear the relation 
between paragraphs 183, 185 and, now, 
189. Are they three alternative cases or 
are they all parts of one machine ? Shall 
I tiy to make my meaning clear ? I 
understood Sir Malcolm Hailey do say a 
few moments ago that under ^jaragraph 
183 there would be a Schedule ? — ^Yes. 

11.365. I thought that he indicated that 
the Schedule would be in the Act ? — Yes; 
be did. 

11.366. That, therefore, cannot be 
altered under paragraph 185 ?- -I made 
the caveat that that is a question the 
Committee must consider, whether it is 
better to put the Schedule into the Act 
or whether it is better to adopt the other 
procedure. It is not a question of .prin- 
ciple at all ; it is a question of procedure, 
it seems to me. 

11.367. Assuming that the schedule 
goes into the Act, then Proposal 185 
would deal only iivith appointments 
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I flunk proposal 185 refers to that right • 
“Determination of strength (including 
number and character of posts) of All- 
India Serwees by the Secretary of State 
in Couucilj subject to temporarj^ addi- 
tions by the Govenior-General in Council 
ol-jocal Government.” I think Proposal 
18o states more elaboratelj' the right 
mentioned in that clause ?— That is so. 


11,375. And it does apply to aU 
•scheduled posts on the interpretation I 
suggested and wliich Mr. Zafrulla Khan 
has .lust put before you ?— Yes. • 

Marquess of Beadinrj.] May I suo'crest 
the matter slmuld be left after the 
suggestion the Seeretaiy of State has 
made T K it is going to be considered 
and the Seeretaiy of State is going to 
circulate a note to us, it can then be 
considered ; but it docs not seem to me 
liiat we shall get verj much fan her by 
discu.'^sing it now. 

Lord BonJceUlour. 

U.37o. IVill the Secretary of State sot 
out 111 the statement what the posts are 
M-nch arc to be set out in the schedule, 
whatever the effect of the Schedule mav 
be, and what are the posts he proposes 
to reseiwe some discretion about under 
1 roposal 185, as far as can be done ?— I 
am not sure whether I should bo in a 
position now to set out a list of these 
posts. I am in communication with the 
Government of India upon the subieef 
Some time or other I mav do so. I do 
not think I can do so now. What I can 
do now is to circulate a note e.xplaining 
he ansivei-s to the kind of points that 
iiave arisen on these three clauses. 

Wd Banlceillour.] I will not press it 
further, as long as it is kept in mind. 

Sir Abdur Rah iin. 

hnl ti ^ Secretarj' of State will 
have the power to add to the number of 
certain posts ?~I will take that point 
mto account in the note. ^ 

Sir Abdur Rahim.] Thank you. 

Sir Reginald Craddoclc. 
sion'l'^S; ^ Pen- 


Secretary of State draw a distinction 
between pensions which are paid by the 
Government and family pensions funds 
Avhieh have been paid by the subscribers 
under a compulsory system, of subserip- 
Gons ? — I have always thought that there 
is a difference between what is called the 
family' fund and the other pensions funds. 
The family fund is, speaking generally, a 
fund exclusively of contributions made 
by the officials themselves. Moreover, in 
the nature of things, it is a fund, the 
obligations of which go over verj' inauj’ 
years. I had, for instance, brought to 
my notice a ease that I think went over 
90 yeaib that was covered by family fund 
contributions, wherea.s in the case of the 
pensions the obligation is more easy to 
define and the obligation falls due at a 
date v,’hcn it is much easier to define it. 
Keeping in mind those distinctions, I 
have always thought that there ai’e 
strong arguments to be urged for fund- 
ing the families fund. I have always 
understood that the contrihutoi's verj’ 
much wish to sec it funded. 

11,379. Yes ; that is quite correct 1 — 
And I have and so has the Government 
of India during recent months been 
circularizing a.ll the contributors to 
the fund, and the answers that we 
have got all go to show that there is a 
general wish that this fluid should be 
funded. I hope that we shall be able 
to carry into effect a scherop that over a 
period of yeais ivill fund it. It must 
take a number of years for the process 
to be enrried out unless a very heavy 
obligation is to be put on Indian finances 
and I think also it will mean (and this 
fact we have pointed out to the sub- 
scribers) that a comparatively low rate 
of interest ivill be received on the fund 
and therefore the accumulations maj' be 
smaller in the future. The members of 
the fund, however, realize that inherent 
factor and, speaking generally, they want 
the fund funded and we are also ready 
to fund it if it can be done over a series 
of years and upon the kind of tenns 
that we have put to the subscribers. 

11,380. I was going to a-sk whether, 
although there is no question of the 
British Government at the present 
guaranteeing pensions, the British Gov- 
ernment would guarantee those funds 
<until such time as they have been funded. 

It takes a good many years ? — ^No. ily 
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general answer would apply to tliat ques- 
tion just as it did to these other pen- 
sions. The British Government could 
not undertake a new obligation of that 
hind— an obligation which, in my view, 
would he unnecessary. There is not 
the least risk of these obligations not 
being mpt. 

11.381, Would not the Secretai-j’ of 
State draw a distinction between repu- 
diation, which tliere are full powers to 
prevent, and default owing to bad times, 
owing to failure of crops, or action taken 
liy the local governments, say, to an 
absolute prohibition as regards liquor 
through whicli the resources of the Pro- 
vinces and of the Federal Government 
itself niiglit be at a verj’- low ebb, in 
which case it would he almost impossible 
for it -to meet the whole of these obliga- 
tions. For example, supposing there was 
any default in the payment of the debt, 
that would create a great blow to credit, 
a much greater blow than if there was 
default in the matter of pensions. Does 
not the Secretary of State think there 
is a difference between those two risks ? — 
No, I do not think I do. After all, 
these obligations, I suppose at the most, 
amount to four millions a'year, Civil .and 
3Iilitary ; and I cannot conceive a state 
of affairs arising in which with the 
revenues of India there would not be 
this four million to meet this charge. It 
is a vei-y small percentage of the revenues 
of India. 

11.382. There is another question — I 
again apologise for referring to it, but 
1 would like it to he made clear. Is it 
now proposed that the very term 
“ accruing rights ” should disappear from 
any Constitution Act 1 — There again upon 
a point like that I should like the advice 
of the Committee. The arguments 
against it. appearing are that it is a 
phrase that has created a good deal of 
eontrovei’sy and it is a phrase also upon 
which the Law Officers of the Crown have 
given a very definite interpretation. 
That, in the main, is the argument 
against it appearing in the Constitution. 
The arguments in favour of it appearing 
in the Constitution is that imdonbtedly 
uierah''i-s of the Semdees attach consider- 
able importance to it, and that it is cer- 
tainly the intention of the Government 
to admit the claim to rights of this kind 


within the general definition that I have 
given earlier this morning. 

11.383. They would be left at present 
to the last sentence of the first para- 
graph of No. 182, would they not ; “ The 
Secretary of State will also he eiPj- 
powered to award compensation in any 
other case in which he con.siders it to be 
just and equitable that compensation 
should be awarded ” ? — ^I'es. 

11.384. Docs that contemplate the pos- 
sihilih' of the abolition of saj^ a class 1 — 
.Yes. 

11.385. Such a class, for example, ns 
superintending engineoi-s ? — ^Yes, that is 
so. 

11.386. Could not the Secretary of 
State, if the word “ accruing ” is so very 
difficult, think out, with his legal 
adviso-s, some form of words which 
would give statutory effect to these par- 
ticular eases — an alternative form of 
words which would define to sonic extent 
ihe distinction between a casual single 
appointment abolished and the disappear- 
ance of a whole class 1 — We will think 
again as to whether the phrase “ accru- 
ing rights ” had better come into the 
Act in any way, but I think anything 
in the nature of a precise definition 
would be quite impossible in view of 
what I have said in answer to other 
questions earlier this morning. 

11.387. Yes ; but would not it be pos- 
sible to define it in some way dividing 
the rivo eases which you have dis- 
tinguished into classes ? — I do not tliink 
von can. If Sir Eeginald would refer 
to the kind of answei’s that I gave to 
Sir Austen Chamberlain as to the ease 
that he mentioned, the case of commjs- 
sionerships, it is very difficult to make 
a precise definition and it really comes 
back to this, that somebody or other has 
got to hav’e disoi'etion for dealing with 
cases upon their merits. 

11.388. Can Sir Samuel Hoare tell me 
whether, as a matter of fact, under the 
existing Government of India Act, and 
in consequence of the abolition of any 
posts of commissioners or superintend- 
ing engineers, or eonsei-vators of forests, 
any such compensation has hitherto been 
given ?— I do not think any case has 
arisen. There has been no general aboli- 
tion of any t 3 rpe of post as far . as I can 
remember. 
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11.389. I think there lias been a rather 
large reduction in such posts as super- 
intending engineei's, for example ; that is 
(o say, that perhaps three or four have 
been reduced to two. I believe there 
have been instances of that kind ? — Per- 
haps Sir lilalcolni Hailey would say a 
word about that. (Sir Malcolm Hailey.) 
In two of the Provinces at least, such 
posts of superintending engineer have 
been reduced, and I believe that it is 
still under discussion between the Gov- 
erament of India and the SocrctaT 3 ’ of 
State as to whether any special tci-ms are 
to be given to the Service in consequence 
of that reduction. That is the onl 5 ' class 
that has so far been alTected in an}' 
considerable measure. 

Mr. Zafriilla Khan. 

11.390. Is it con-eet that in those two 
Produces the reduction is due solely and 
entirely to financial considerations of the 
Produce 1 — It was a retrenchment 
measure. 

Sir Beginald Craddoclc. 

11.391. Then there is only one other 
question I wanted to ask about. Proposal 
183 deals with the Indian Cidl Sez-\ice, 
the Indian Police and the Ecclesiastical 
Department. There is no mention there 
of the Indian Medical Serdee 1 — (Sir 
Samuel Hoare.) That is so. 

11.392. Some time ago, I think Sir 
Samuel told us that there was still cor- 
respondence going on with the Govern- 
ment of India about that, early in the 
summer ? — Yes. 

11.393. It is a ver}' important Sendee, 
as the Secretary of Slate will agree ? — 
Yes. 

11.394. And also on account of its con- 
nection with the Army it is very essen- 
tial that it should be considered part of 
the security Sendees bccaxise so much 
depends upon it ? — Yes. 

11.395. There is an anszver that you 
gave. Sir Samuel, on the 24th Jxdy, 1933, 
in answer to Sir Ernest Graham-Little ; 

“ All Slembers of the Indian regular 
Sendees, both military and cidl, whether 
or not they hold Bjs Ma.iest}''s Commis- 
sion, are iu the same position as regards 
the payment of pensions in respect of 
their Indian Sendee. The position is 

IilOOEO 


that these pensions have been in the past 
and are now charged to Indian revenues 
alone and it is proposed that they should 
continue to be so charged xmder the New 
Constitution ” 1 — ^Yes. 

11.396. That is an answer which you 
gave comparatively recently, in July 
last ? — Yes. 

11.397. But in paragi-aph 185, the 
reference is to be hold by per.sons 
appointed by the Crown, by the Secre- 
tav}' of State in Council or by the Secre- 
tary of State. Appointments by the 
Crown do not seem to find any place in 
paragi-aph 183. Are they considei-ed to 
be appointed by the Secretary of State 
for the purpose of the control ? — I am 
not quite sure whether I have followed 
Sir Reginald’s point. Is it this, that 
the Indian Medical Serdee is not in- 
cluded in paragraph 183 ? 

11.398. Yes ; that is one point. The 
other point is that persons appointed by 
the Crown arc not inluded in para- 
gi-aph 183, nor are they included in 182 ? 
—Wo could bring them in though under 
188. 

11.399. That refei-s only to a civil 
capacity, whereas your answer the other 
day put them all on the same footing ? — 
Yes ; on the military side no dilQculty 
arises, does it ? It is a reserved subject. 

11.400. Yes ; but in the Indian Medical 
Serdee it arises ? — ^I quite agree with Sir 
Reginald. I am in this difficulty about 
the Indian Medical Sendee, that there 
still is coiTespondence going on between 
the Government of India and the India 
Office. Substantially we are agreed, but 
there are certain outstanding details stUl 
to ho discussed. It is a question that 
obdously the Committee will wish to con- 
sider, and as soon as I am ready I am 
prepared to discuss it udth them ; hut I 
airree with Sir Reginald that it is prob- 
able that paragraph 183 will have to be 
re-drafted in dew of our discussion about 
the Indian Medical Serdee. 

Mr. M. K. Jayaher. 

11.401. May I surest to the Secretary 
of State in this connection, while he is 
on tliis subject, that I wish to draw Mb 
attention to the majority recommenda- 
tion of the Sendees Sub-Committee at 
page 66 of the First Round Table Con- 
ference Report ; this Committee consisted 

b2 
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of Jndini's aucl Britipliers both and this 
is tiieir rccommend.ation : “ Subject to 

parag:raph 1, the snb-comrnittee are of 
opinion tliat in futnre there slioutd be 
no civil branch of the Indian Medical 
Service ; and that no civil appointments 
either under tiie Government of India or 
the Pro%-incial Governments .should in 
future he listed as being reserved for 
Enroj)eaas as such.” May I suggest that 
the Secretaiy of State should take into 
eon.sideration this reeoTnrnendation when 
he is coiisiderins the wh.ole question of 
the Indian Medical Sei-vice '? — AVe have 
taken it, Jlr. Jayaker, very fully into 
account. The problem, however, is a 
very difiiciilt one. The problem, if I snay 
state it in a sentence or two, is this. : 
Firstly, wo have to proride enough 
Doctors for the Ai-my ; secondly we have 
to provide enoiigli Doctor.s for the Anny 
Reserve ; thirclly, wo have to provide 
enough Doctors for the Scivices, particu- 
larly the Euroiiean Sonuecs. The 
further we have gone into the question 
tlu' more we have been convinced that 
in order to carry out those obligations, 
recruitment must go on for the Indian 
Medical Serriee, and that there must be 
posts for the Indian Medical Service that 
will enable them to fulfil those three con- 
ditions. I state the problem rather 
ciudely to-day in those two or three sen- 
tences to show that it really is a difficult 
problem of hard facts and that whatever 
arrangements are made, those three con- 
ditions must he met, namely, flie Anny 
demands, the Anny Reseiwe demands, 
and the demands of the Serviee.s for 
Medical ministrations. 

11.402. But outside those three require- 
ments, there has been no further recruit- 
ment for the general purposes of the 
Medical Sen-ice ? — ^I would prefer not to 
go into a question of that kind until 
I can go into the whole question com- 
pletely. I will only say to-day that you 
must make the Service siifficiently 
attractive in order to get your reeniils 
in for those three purposes, and that 
factor must be taken into account. 

Lieut.-Coloncl Sir H. Gidney. 

11.403. Secretary of State, is it not a 
fact that if the recommendations of the 
Sendees Committee were carried out in 

s matter, and the Rrorineial Govern- 


ments had to supply British Medical 
Oincer.s for their Medical Serriee, it 
would become a very prohibitive cost ? — 
I was not thinking so much of the cost, 
though I agree that is a very serious 
issue ; I was thinking rather of recruit- 
ment. Hero, again, it is a practical 
question as to wliat is the best method 
for getting the men into the Service who 
are required for those three purposes. 

Archbishop of Canterbury. 

11.404. May I ask for information, 
Secretaiy of State, who at present ap- 
points the Indian Medical Sendee ? It 
is not in the All-India Sei-vices or the 
Provincial Sendees, as we have them put 
before us here ? — ^It is the Secretary of 
State. 

11.405. Docs it rank as an All-India 
Sei-viee ? — Yes. 

11.406. AVhy is it not included iu 35 ? — . 
It is not included for this x-eason, that 
thei’c have been these special problems- 
aidsing about tbe Medical Service, and 
we have not been in a position to make 
definite recommendations. Your Grace, 
it is primarily a military service and so 
far as it is a military sendee, it is a 
resen-ecl service. The question that has 
been discussed at some length in the 
past, and no doubt we shall discuss it 
again, is Die question of the civil 
appointments. 

Sir Ahdur Rahim. 

11.407. There are two other military 
Medical Sex-rices, tbe R.A.M.C. and tbe 
I.jM.D. ? — The R.A.M.C., of course, is 
AVar Office, British Army, and the 
I.M.D., Sir Malcolm .tolls me, is a 
Subordinate Service. 

Sir Austen Chamberlain. 

11.408. Are the whole of the Doctors 
of the Army in India appointed by and 
subject to the AYar Office at home ? — ^Nb ; 
tliere is the R.A'.M.C. for the British 
personnel. There is the I.M.D. for the 
Indian personnel. '' 

11.409. I thought you just said the 
T.kLI). was under the War Office ? — ^Ro, 
the R.A.M.C. is under' the War Office. 
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Marquess of Salisbury. 

11.410. But you said the I.M.D. was a 
iiiililary service, did you not ? — Yes. 

11.411. Under whom is it ? — Under the 
Seerctaiy of State. 

11.412. It is part of the Indian Army ? 
— Pai’t of the Indian Army. 

Sir Reginald Craddock. 

11.413. Tiiey have the King^s Commis- 
sions, have they not ? — Certain Meml)crs 
holding civil ai)pointraeuts outside. 

Mr. Zafrulla Khan. 

11.414. May I suggest that the ques- 
tion really is not so much who shall be 
recniited into the Indian Medical Ser- 
vice and under what conditions ; there is 
no trouble about it ; naturally tlic Seere- 
t.iry of State will continue to recruit 
info tbe Indian Medical Service. The 
fpiestion is v.’hether the Secretary of 
State should have power to continue to 
proscribe - and force the Provinces to 
employ a certain number of these Indian 
Medical Sendee Officers into tbeir Civil 
appointments ? — Yes ; that is so. 

11.415. And whether that is consistent 
with the Medical Department being 
transferred under the Constitution and 
being made a Department to be adminis- 
trated bA' the Provincial Governments ? — 
Yes. 

Licut.Colnnel Sir 77. Gidneg, 

11.416. Is not the I.M.D. under the 
Secretary of State — all its regulations ? — 
Yes ; ultimately, as part of the Indian 
Anny it is ; that is the I.M.D., which is 
the Indian IMedical Department, Avhich 
is the Subordinate people in the Jlcdical 
SorAdee. 

Miss Pickford. 

11,437. Dr>es the Secretary of State at 
present in recruiting for the public ser- 
vices folloAV generally the rate of Indian- 
isation as recommended b.y the Lee Com- 
mission 7 — Yes. 

11.418. But that is a mattei' of con- 
vention and not laid down by any 
Statute ? — No ; it is in no Statute. 

11.419. Is it contemplated under the 
•IVliife Paper that this shall be left to 
the discretion of the Secretary of State 


■SO that he can accelerate or retard that 
process ?— Yes. U is under the White 
Paper proposals intended to continue the 
existing procedure. 

11.420. But as a matter of convention ? 
— Just as it is noA\' — ^to continue the pro- 
cedure. 

Sir John Wardlaw-Milne. 

11.421. I Avant to ask the Secretarj' of 
State one question in regard to para- 
graph 49, first of all, in Avhich it is stated 
that the various Headings of Expendi- 
ture shall be subject to discussion iu 
both Chamber.s. Amongst those i.s 
No. (Ad), salaries and pensions. In vieAV 
of the statement AAdiieh he has made this 
morning Avould he tell me wlij' it is 
desirable that matters of pensions Avhich 
<‘annot be A'oled upon should be discussed 
in the Chambers ? Is that not a little 
likely' to give rise to possible misunder- 
standings — to have a discu.ssiou on a 
matter of this kind, aa-Iu'cIi the Secretaiy 
of State has made such statements upon 
this morning 1 — It is the procedure that 
Ave have proposed for this category of 
reserved subjects. Perhaps the most 
conspicuous case is the Armj' ; there, we 
do propose that discussions .should be 
alloAved, but that the expenditure shoAAld 
I'c non- vot able. We have taken the re- 
M'rv'ed subjects together and avc have 
ti-eatcd them in the same Avay. That is 
really the nnsAvei’. 

Marquess of Reeding. 

11.422. That has been the practice 
hitherto, has it not 1 — Yes. 

Marquess of Reading.] Under the Act, 
it is open to the GoA'crnor-General to 
permit that discussion, and he ahvays 
lias permitted it in my e.vperience. 

Sir John TV a rdl air -Milne.] In the ease 
of the Army 1 

Marquess of Reading.] Yes. I am 
only giAdng that as an instance. 

Sir John Wardlair-Milne. 

11.423. I was going on to suggest that 
there is a difference in a large matter 
such as the qvAestion of expenditure and 
the matter of qAcnsions '? — I would say 
there cannot be any possible doubt about 
the decisions in .any of these eases. 1 
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would not distingruish between one and 
the other, and I would suggest to Sir 
John Wardlaw-Milne that there is rather 
a political danger in isolating one parti- 
cular question. It has seemed to me in 
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genera] rule that the Goverumenl could 
lay do'\ra. 

11.429. Then the Cabinet could also 
lay down that a certain sendee should 
ill its opinion be reeniited by domination 
and not by examination ? — Yes ; that, I 
understand, is the present practice. 

11.430. Then what precisely is the 
guarantee in respect of rccniitment 
itfTcred by the Public Sendee Commis- 
sion ? — I have never emphasised myself 
llie guarantee side of the activities of 
the Public Service Commission. I have 
thought that its -main use wa.s to take 
those posts out of the personal "purview 
of individual ministers, and in that way 
to save the ministers a gi’eat deal of 
trouble and tiresome pressure. I have 
always regarded the Public Service Com- 
mission more from that jioint of view 
than I have from the point of view of 
an actual guarantee. 

11.431. That is wh'at I meant by 
guarantee. It is a guarantee against 
pojitic.s entering into recruitment, but, 
if all the conditions of recruitment, even 
down to the prescription of nomination, 
may be laid down by the Cabinet, and 
cannot be laid down by the Governor 
except on the advice of bis Cabinet, I do 
not see how you can keej) [lolities out of 
it 1 — You keep politics out of the in- 
dividual case. Is not that so ? 

Sir Austen Cliainherlaiii. 

11.432. Supposing the Governor Laid 
down a rule that all appointments should 
he by nomination, is there anythimr to 
prevent that ? — It would be jiossible, 
under the White Paper, certainly for a 
Governor to fake that action, but it 
would then he for the Public Sendee 
Commission to recommend names w'ih'u 
that condition, and, in tlmt way, Sii 
Austen will see that the individual e lee.s 
would he taken from individual treat- 
ment, and put under what we should 
hope would be an impartial body. 

Lord Eitstacc Fcrcy. 

11.433. But, in practice, the Secretary 
of State will probably admit that when 
you come to nomination, the nominating 
‘body, appointed as the Public Service 

Commission, would, as in similar cases 
in this eountry, almost inevitably be a 


departmental bod 3 ' such as the body 
which nominates Inspectors of Schools at 
the present moment, and, the moment 
you get it inside the Department, you 
immcdi.atelj' get the possibility of pres- 
sure on the Jlinister '? — Is there Minis- 
terial pressure %vith Departments of that 
Icind ? I have never known it in my 
experience here. 

Lord Eustace PercyJ] No not here. 
Would I ho right in sajdng this, that 
tlie position of the Civil Ser\iee Com- 
mission here has heoti built up gradu.alh’ 
on the basis of its personal ijrestige, 
and that that will be the case with the 
Public Sciwice Commission in India, and 
that tbeii- real influence will depend al- 
most ontirolv upon their personnel, and 
on the kind of position thej^ are able to 
build up ,ss advisers to the Government. 

Major Cadogan. 

11.434. lYbo will appoint the personnel 
of the Public Service Commission ? — The 
Governoi' on his own discretion. To go 
back to your question, Lord Eustace, I 
would agree generally with what j'ou 
suggest. 

Lord Eustace Percy. 

11.435. If j’ou have got to find indi- 
viduals whose pei-sonal influence will be 
of that kind, find if j’ou have to build 
up the ])osition of the Public Service 
Commission on the personal influence of 
.such people, do 3 ’ou contemplate with 
equanimity the appointment of ten 
Public Service Commission^, all with 
such exalted positions in India, that the.v 
will onjo.v the same prestige as the Civil 
Service Commission ' here ? — We have 
some experience. We have the experience 
of the Central Public Sendee Commi.s- 
sion. and we have the experience of the 
Public Service Commission in Madras, 
and in each ease the Commissions have, 
so I understand, worked well. No doubt 
some of the Indian delegates will add 
from their own experience their own 
views upon these Commissions, but m.v 
experience goes to show that they have 
worked well. We Jiave circularised. 1 
think, every Provincial Government, and 
I think, without exception, every Provin- 
cial Government has wi.sbed to start the 
same kind of organisation. 
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11,441. I was not suggesting executive 
powers, but whether there would be any 
I)ower to see that there would be some 
degree of uniformity in the different 
provinces, and whether the advice of a 
Public Service Commission on an im- 
portant matter, if it was against the 
Government, might have any reference 
to some other co-ordinating authority ? — 
It i.s vci-y difficult to see what that 
( o-ordinating authoiity should be. I 
think there is everj’ kind of objection to 
he urged against the Federal Government 
being the Court of Appeal in provincial 
questions of that kind. 

Marquess of SalisLuyij. 

11.442. There is another kind of Court 
of Appeal which the Secretary of State 
might consider, namely, the publication 
of the advice of the Public Sorviee Com- 
mission » — Te.s. 

Marquess of Saltshuri/.} So long as the 
Public Sendee Commission advise in 
private, and are overridden in private, 
it might come about that they would be 
treated with very little more than con- 
tempt by the klinister, but, if it was 
known that whatever tbej' said would be 
published, then there would he a real 
S(‘rurity tliat their advice would be 
attended to. 

Lord Eu'ftace Percu- 

11.443. The real danger seems to me 
to be this that, possibly, if you have ten 
Public Service Commissions in India, the 
advice that yon get from the academic 
persons on those Commissions will not 
be advice which will eaiTj' nearly the 
weiglit which the educational adrdee of 
the Civil Service Commission in this 
eounti'y carries to-day. It is advice 
whicli might be rejected. It is the 
danger of liaviiig an academically weak 
Commission admsing the Government, 
that the Government may have to tal^e 
the matter into its own hands ? — T can 
only say once again that the two existing 
Public Seiwice Commissions have worked 
well, and they have not been academic. 

Lieut. -Colonel Sir B. Giciuet/.'] They 
have worked very well. 

, Loi'd Eustace Percij. 

'll, 444. Their advice has been given by 
their academic Moinber 7 — do not know 


wliat Sir Eustace means by “ academic 
Member,” but there have been men on 
both those Commissions who have been 
very closely in contact with public life 
at many of its angles. 

11.445. I a^’ee 7 — Even if Lord 
Eustace’s criticisms are correct (and I 
do not want to dogmati.se on a question 
of this kind) 1 do not know quite what 
alternative it is that he suggests. 

Archbishop of Canterhury. 

11.446. lYould the Seeretarj’’ of State 
consider giving an answer to Lord Salis- 
bury’s suggestion 7 — I have great sym- 
l);'thy with what Lord Salisbuiy said. 

11.447. That would laigely meet my 

ptdnt. May I understand the Seeretarj' 
of State replies to Lord Salisbury’s sug- 
gestion that he considers it very favour- 
ably ? — Yes, certainly. I have gi'cat 
sympathy with it, and I have alwaj’s felt 
in matters of this kind, judging from our 
own experience here, that publicity is a 
great safety valve. '' 

Sir Bari Singh Gour. 

11.448. I want to ask the Secretary of 
State whether he has also adverted to 
the other side of the question that if the 
advice given by the memljcrs of the 
Public Sen-ice Commission, either indi- 
vidually or collectively were to be pub- 
lished they would not be free to give the 
same independent advice upon individual 
cases which they would be free to do if 
they knew that their advice would be 
treated a- in eonfidenee 7 — I think one 
would certainly have to leave some dis- 
cretion to someone. Quito obviously you 
could not possiblv make a rule that all 
the proceedings qf a body of this kind 
should he published, but I think -within 
tliaf limitation one might insure their 
voice being heard if they wished their 
voice to he heard. 

Lord Eu'ftace Percy. 

11.449. I do not want to get into a 
discussion. May I .simply say my general 
idea is this : The tendency in this 
country has been to bring all the Gov- 
ernment Departments, except the Tech- 
nical Depai-tments, increasingly under 
one Civil Service examination laid down 
by 'academic authorit/y 7 — ^Yes. 

11.450. It has been done within the 
hast 20 TPai'.s in the case both of the 
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process of reorganisation some section of 
llie India Office Staff were redundant, let 
ns assume they are in the Department 
of the establishment of the Indian Ai-my : 
How would their acquired rights in re- 
gard to promotion and so on be dealt 
with ?— I think there again they would 
_ have to be dealt with case by case. 

11,458. Suppose there was a gi'oup — 
assume there might be a group ? — I 
would certainly say that, supposing under 
tijese new aiTangements a large part of 
the Staff of the India Office were 
abolished owing to changes in the Office, 
.the general claim to compensation must 
bo admitted. As to how that claim 
should be applied, I think that must be 
a case of taking the eases on their merits. 

11459. Then, in regard to the Medical 
Service, has the Secretary of State con- 
templated tlic possibility of there being 
established an Indian’ Medical Board 
that would endeavour to exclude British 
qualified men in the same way as the 
Doctors’ Trade Dnion in this countiw 
excludes people with foreign qualifica- 
tions. 

11,400. As Lord Snell will remember 
there has been a good deal of contro- 
versy between some of the medical autho- 
I'lfies here _ and some of the medical 
authorities in India about qualifications, 
i have been doing my iitniost. in the last 
year or two to tiy to make a modrif: 
pmidi between these bodies, and I hope 
III the next two or three years such an 
aiTangement will be made. It is be- 
eausc the position is sti’l somewhat in- 
definite that we have left the treatment 
m the medical qualifications rather open 
m the Clause dealing with discrimina- 
lon I tliink one of the Clauses I)etwGen 
3:^0 and 130. 

11.461. I specifically excluded thc.refer- 
fuce to the difficulty, but may we assiuue 
iiom Sir Samuel that the outlook in 

lat matter is favourable for an arran^'c- 
ment ? — I think it is much better I 
v'-ould not go further than that. 

Mr. M. S. Jai/aker- 

11.462. Has not a Bill been recently 
passed by the Indian Legislature ? — A 
JJill has been recently passed. I have 
J-ot got the debate or the full details 
about- it yet, but it is all a step, as I 
lope, in the direction of agreement. 


Lieut.-Coloiiel Sir H, Giducy> 

11,463. Has not the Bill that has re- 
cently been passed in the Legislative 
Assembly decided that there will be a 
four-year limitation to the reciprocity of 
medical qualifications ? — It is just be- 
cause of that very question that I was 
rather cautious in the answer that I 
gave just now'. It is an iniiirovemeiit 
certainly in the direction of agreement, 
but this Committee has obviously got to 
consider what, if any, safeguards are 
needed after the period specified in the 
J^et that rccenlly was passed. 

11,464. What I was trying to got from 
j-oii. Sir Samuel. W'as that since this Bill 
1ms been p<a.ssed limitating it to four 
jear.s, is there not a danger that after 
that jieriod elapses there will be a re- 
fusal to recognise other eases, as Lord 
Snell tried to indicate in Ms question ? 
— -I think there might be a possibility ; 

T would not go further than that. I 
think I would suggest that this is really 
a question of discrimination rather than 
•oi service rights. I am going to give 
evidence about discrimination in a few 
days time and I think perhaps it would 
be better to deal with medical qualifica- 
tions and other professional qualifica- 
tions then. 

Mr. Cocks. 

11,465. Seerotaiy of State, with regard 
to paragraph 178, I notice that the 
salary of the adriseivs is left blank ; at 
what stage in our proceedings is that to 
bo filled in, or have you a figure in voiir 
mind to suggest to the Committee ?— 1 
have not formed a very definite opinion 
about that ; I do not think it is a qne-- 
tion of very great imi'iortauce : I do not 
much mind. We eoukl make a sugges- 
tion ]ierhaps, at any time. 

11.466. Seeing that the salaries are to 
be paid by moneys provided by Parlia- 
ment does that mean that the individual 
appointments must have the approval of 
Parliament? — Ho; it would be as it' is 
now. 

11.467. Names would be submitted to 
Parliament ? — Ho. I do not Itnow 
whether there was in Mr. Cocks’ mind 
the fear that we were going to involve 
ourselves in a heavy expenditure for this 
new kind of Council. That is not so. It 
appeal’s to me that the Council will be 
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Hiialler in munbei-s and involve the 
Biifish taspayevs in substantially less ex- 
pense than the Council does at present. 
The numbei's ai’e reduced and the ques- 
tion of salarj' must depend to some ex- 
tent of course upon the duties that they 
arc expected to ]iorform. 

Ai'clibishop of Canterbun/. 

11.468. Arising from your answer, 
Pfcrotary of State, paragraph 189 does 
not mean a statement of names, but only 

vacancies made and of recruitments 
made. Does that mean names, becan.se 
yon said just now that no names would 
Cl .me before Parliament ? — I think His 
Grace was under the impression that Hr. 
Cocks was dealing with paragra])h 189. 
He was dealing* -with paragraph 178. 
dealing with the Secretary of State’s 
Xew Council ? 

11.469. Yes ; but I undei'etood yon to 

sa\ that no name.s of appointments 
made would ever come before Parlia- 
ment ? — Of the Secretary of State’s 
Council, , 

11.470. I beg your pardon ? — I used 
the term ‘‘ Coimcil ” — council generally. 

Sir Austen Chamberlain. 

11.471. I suppose the appointments 
win be made as to the present Council, 
that is to say, not su))ject to tlie assent 
of Parliament, but they uill be always 
known to Parliament and the action of 
the Secretary of State might be chal- 
lenged in Parliament if desired ? — ^Tes. 

Harquess of Aalisbnri/. 

11.472. The money provided by .Parlia- 
ment— is that an annual vote on the 
F.^timates in the nsual way ? — ^Yes, it 
would be a part of the Office Vote. 

ilr. Cochs. 

11.473. Under the Membership which 
may be between 3 and 6, is there any 
projjortion suggested for Indian Mem- 
bers ?— leave it free but there is no 
intention of exclusion in any way, 

Mr. M. R, Jai/aker- 

11,4(4. At present there is a specific 
.provision, is there not, that these will 
I'o Indians ? — No ; if is quite open. In 
nrtual practice, there always has been 


representation of Indian Members and 
they have been extremely valuable. 

Sir Austen Chamberlain. 

11,475. The amount of Indian re- 
presentation has been added to by Seere- 
taiies of State fi-om time to time in their 
discretion ? — Yes, and on the whole it 
has tended to increase. 

Sir Austen Chamberlain.] I found it 
two, and left at three, if I remember 
rightly. 

Mr. Cocks. 

11,470. In the next paragraph, seeing 
that the Services' Snb-Committee of the 
Pound Table Conference recommended 
that the recruiting and controlling autho- 
rity in future should be the Government 
of India and not the Secretary of State, 
could you state what were the reasons 
which cau=cd the authors of the White 
Paper to depart from that conclusion 1 
li. other words, what arc the objections 
to making the authority the Governor- 
General ? — Tliere was no unanimous 
oj'inion at the Round Table Conference. 
Sc far ns I romember, there were the 
tliree points of view expi'e'.sed. One, that 
the Secrctai’j’ of State should continue 
to recruit ; two, that the Viceroy should 
recniit ; three, that the Federal Govern- 
ment should I'ecniit. There was no land 
of unanimity of opinion either in the 
Conference or in the Commiite. The 
view of the Goveninieiit in a sentence 
or two is this ; We feel that the two 
objects that we must keep in mind, are- 
first of all, a sufficiency of suitable re- 
ciuits ; secondly, as little ehaugc ns pos- 
■sible during the very difficult years of 
the initiation of the constitution. Keep- 
ing those two objects in mind, we take 
the view that there would, he a risk of 
not getting the recruits that wo require 
for these very important seiwices if we 
made a change in the methods of recruit- 
ment. Secondly, in order to tide over 
what must necessarily be a veiy difficult 
chapter in the liisto^'y of the new con- 
stitution, namely, the initial years, we 
propose that no change at all should he 
made during a period, say, of 5 years. 
At the end of that five years, there will 
have to be an inquiry into the whole 
position, based upon actual experience. 
I should very much hope, 'luj'self, that 
an inquiry of that kind wouhl not take 
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Oio form of a public or semi-public com- 
mission upon u-hich acute political atten- 
lioii u’onld be concentrated perhaps for 
several years, but that it would be an 
inquiry upon the actual merits of the 
position based upon the experience of 
these 5 years ; and that in the mean- 
ivhile both in the interests of India and 
in the interests of this country, which 
has still got many great stakes in India, 
as few changes as possible should be 
made during this initial period. That 
in a few sentences is the genera! posi- 
tion upon which wo have based our pro- 
posals as to recruitment. 

11.477. Turning to the question of 
accniing rights, do you hold llio view, 
from what v’ou have .said, that in certain 
circumstances the definition of “ accru- 
ing rights ” given by the law officers of 
the Grown, and which was quoted by Sii‘ 
John Kerr in reph’’ to question.s 230 and 
235’may be inadequate ? — I rvouid prefer 
to take that definition with the comment 
placed upon it by my predecessor. Lord 
Peel. 

11.478. In e.xereising his discretion in 
oases of that sort, will the Secretary of 
State have to secure the eonseiit of his 
Advisor’y Council ? — Yes, as he does rtow. 

11.479. Will the Pulrlic Service Coin- 
mission be consulted before a decision is 
given ? — That would be a matter for the 
(li.scretion of the Seerotaiw of State. 

11.480. I was wondering whether the 
Secretary of Stale eould give the Com- 
mittee a kind of irieture as to what 
would actually happen in such a case as 

(rif/er a short 

- ■ Lord Hutchison of 3Iontrosc. 

11,484. There are only two questions I 
would like to ask. One is : In Proposal 
189 it is said that there will be an en- 
quiry into the working of the Civil Ser- 
vice on the expiration of five j'ears after 
the commencement of the Constitution 
Act. Does that mean the Constitution 
Act as referring to the Provincial Gov- 
ernments, or to the whole proposals ,in 
the Wliite Paper ? — (Sir Samuel Hoare.) 
It means whatever is in the Constitution 
Act, and certainly it means the whole 
Constitution. 


this : supposing 20 Commisaoueisliips 
were abolished and 20 officers oi' the next 
seniority applied for the pay and pension 
rights of the Commissioners, what 
actually would be the procedure ? — The 
procedure would he what it would be 
to-day, namely, that the Committee of 
Council would go into these claims and 
would make a recommendation. 

11.481. Docs that mean that each case 
would be decided upon its ments, or 
would some definite rule he made wliieh 
would apply to all similar cases ? — I 
should tliink each ease would be decided 
on its merits, but I would not like to 
exclude tlie possibility of dealing with a 
cla.os as a class. 

11.482. On paragraph 192, when this 
wa.s brought up before the reccos, it was 
felt, I think, that the c.xact meaning of 
that paragi’aph was somewhat obscure. 
I was wondering whether the Secretary 
of State eould clear that matter uj). 
Particularly, what exactly is the 
authority in India competent to pass 
such an order as that of March 8th, 1920, 
and secondly, what is tlie authority in 
the last line being other than the pro- 
rineial government ? — I think I had 
better circulate a note explaining exactly 
what is meant by IMareh 8th and so on. 
I will do that. 

11.483. And the second question about 
the sanction of such authority, you said 
yourself on the previous occasion that in 
practice it meant provincial govern- 
ments, Could it possibly mean any other 
authority ? — TYe irill cover that point in 
the note ; we will make it quite clear. 

adjournment.) 

11.485. But is it not possible that 
under the Constitution Act if it were 
passed there might be a period before 
anytliing to do "with the Federation came 
into being ? — ^Yes. 

11.486. In which ease five years would 
have elapsed before probably any com- 
mencement had taken place of a control 
such as is visualised here at the Centre ? 
— think that might be so, and I think 
if there were considerable delay between 
the .two stages in the Constitution that 
date might have to be modified. 
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11,487. The other questioa I woukl 
like to ask is, how far is the Commission 
<1ealing with the Sen-ice there ffoing 
to take over tlio present duties o£ the. 
Inspector-General 1 I am talkin" ratiiev 
in relation to the police. Tlie Commis- 
sion, I understand, will bo empowoied to 
deal mth pi'omotions and movements 
from one place to another. How far will 
that take over the duties of the Inspector- 
General 1 — ^The Commission would not go 
into questions of that kind at all. Kiv 
Jlalcolm will just amiilify that nns-wei 
which I have given. (Sir Malcolm 
Hailey.) It is contemplated that the 
Public Sen-ice Commission would deal 
only with promotions in the Pronucial 
Son-ice and not with subordinate ser- 
vices. 

Lord Jliitcliisoii of ilfoiitrosc.] I see. 
Thank you. 

Earl of Lytton. 

11,488. This morning we had some 
questions about the Secretary of State's 
advisers who arc to succeed the present 
Secretary of State’s Council. I am not 
^et quite clear in what respects these 
new advisers will differ from the Mem- 
bers of the present Council. At the 
present time the Members of the Council 
attend regularly in the office they arc 
members of the Committees, and they 
discuss policy, and also draft the des- 
patches of the Secretary of State. Is if 
contemplated that the advisei-s will fulfil 
all or any of those functions ? — (Sir 
Sanmel Hoarc.) To the extent that I 
described this morning, remembering, for 
instance, the difference that will come 
about when India is responsible for its 
own finance, and when the safeguards of 
the future are no longer the safeguards 
possessed by the India Council, but set 
out in any scheme of the Constitution. 
So far as the Services are concerned, the 
other main field in which the Council 
act, there I think the position wUl bo 
very much what it is now. 

11,489. It really will he the same pro- 
cedure as at present except Hint there 
u-ill be a withdrawal of certain powers 
which are now exercised by the Council, 
and which will not be exercised by the 
advisers?— There will be this difference of 
function, and there will ho the uecessary 
changes in the number, and so on, but, 


generally speaking, wo look (o this body 
of advisers (call it a Council if you v-ish) 
still to remain the safeguard for the 
Socretaiy of State’s Sen-ices that the 
Council is at present. 

31.490. But yon said, quite rightly, 
this morning that the question of salary 
would depend largely upon the definition 
of their duties. I wanted to know 
whether they would he as tiio present 
meinhors of the Council are in regular 
attendance at the office, and not merely 
.summoned oecasionally when their advice 
is sought 7 — I think they always would be 
rogrular attendants, always retnemliering 
their difi’eronee of function. 

Sir Chiivibcrlaiii. 

11.491. It would ho a whole lime oeen- 
pafion. They would he no more allowed 
to take outside work, or only to fake 
outside work of a voluntarj- kind as the 
prc.sent members of the Couneil are ? — 
Generally speaking, yes. I would prefer 
not to give a completely rigid answer. 
Supposing, for insfanoo, rvitii this change 
in their fiinclions it was found suitable 
to pay them substantially loss .salario.s, 
and to expect them to worlc Ic.ss hour.s 
a week, then I am inclined to fkink. 
subject to wlmt other people say, that 
there might be a greater latitude in 
allowing them to undertake outside work 
flinn there is at present ; but, speaking 
genorally, I regard tliis .small body of 
experts not ns a body of people who will 
just come in and out occasionally to the 
India Office, hut people who really will 
continue to co-operate lidfli the Secretary 
of State in the fields for which their 
functions are appropriate. 

Earl of tyltoiu 

11.492. I want to a.sk one que.slion with 
regard to the Son-ices. Tfil! Ihe prc==ent 
right of retirement on proportionate 
pension bo continued in the future ? — 
Ves, and for the period of this five years 
that is contemplated m the White 
Paper. 

11.493. For a period of five yc.ars ?— 
For the period of five years. Let mo 
make it clear. People entering in this 
period of five years, everybody who is 
already there, for over, as long as they 
are in the Serrtee. 
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11.494. As it is now. But at the 
•present moroent those who were in the 
Sen'iee prior to the 1919 rctonus were 
given the right to retire on proportionate 
pension if, after experienee of those 
reforms, they decided that the coudicions 
had been so altered .as to .lustify them 
in retiring. That, I suppose, is to con- 
tinue after this change for a period of 
five years ? — No. It is to continue for 
those officials as long Jis they are in the 
Service. It is to continue for ne%v 
officials who enter during the period of 
five years. 

11.495. But for those who are i7i the 
Sendee now, after the ps-ssing of this 
Act, is it to continue for the whole of 
their Service 9 — ^Yes. 

11.496. Then I would like to ask the 
Secretary of State whether the doclara- 
tion which is now required of those 
people before they can retire rvill con- 
tinue to be required in the same terms 9 
— We have contemplated that it should 
continue. 

11.497. I do not want to express my 
opinions now, but I would just like to 
put this x/oint in order that the Peere- 
iary of State may have it in mind. It 
was my experience when in India that 
those who made use of (his pririlcga 
were not, in fact, those for whom it was 
intended, namely, the elder men who 
had spent the greater part of their life 
tinder the old system, and who found 
the new arrangement so uncongenial, 
that they asked permission io retire ; 
hut it was rather the younger men, and, 
especially, the ablest men in the Service, 
who were still .vonng enough to he able 
to get other employment, tntd who, 
although not in any way dissatisfied with 
what was going on, or the changes that 
had been made, nevertheless felt uncer- 
tainty with regard to the future, and, 
when an opportunity of taking other 
employment offered itself, they pn eferred 
the certainty of that employment to (lie 
uncertainty of continuing their service 
in India. Those people were all i‘cq air- 
ed to sign a declaration saying that they 
were retiring because of dissatisfaction 
with the reforms. I maintain that, in 
the first place, that was insincere, and 
that the requiring of such n declaration 
is an invitation to people to make an. 
insincere declaration, and, secondly, tliat 
the statistics based upon these retire- 
ments are erroneous, because I have 


often seen it quoted as evidence of the 
dissatisfaction with the reforms that so 
many people have retired, rather than 
rvork them, whereas I know from my 
own experience that a large ]iropovtion 
of those who so retired for the Lcasons 
I have mentioned, and not at all because 
they were dissatisfied with the refonns. 

I do not want to ask you the question, 
but I would just like to mention that 
experience of mine in order that when 
the time comes the question of continu- 
ing this declaration or not may be con- 
sidered ? — I will eei taiuly take note of 
what Lord L 5 'tton has said, and I am 
much obliged to him for having raised 
the point. I think the best course would 
be for me to consult the Govermnout of 
India and some of the senior olfieials 
about it, and see what their view is. 

11.498. Thank you ? — ^But eertainiy 
upon what he has said there seems to 
be a good ease to be made either for 
not having a declaration of this kind, or 
for having it in a somewhat different 
form. 

Sir Avsien GhamherUnn. 

11.499. Secretary of State, I find it 
difficult to get any clear picture in my 
mind of the exact position which the 
Public Service Commissions are to daiin 
under the new scheme. Are they to 'be 

to the Government of India .and Pro- ^ 
vineial Governments what the Civil Ser- 
rice Commission in London is to the 
Government here, or are they to have, 
on the one hand, greater powers and, on 
the other hand, less powers I sup- 
pose here it might be said t’le Civil 
Service Commission is almost entirely 
an examining body. Is not that so ? I 
am not very familiar with the work of 
the Civil >Serviee Commission. 

11.500. I think so. On the other hand, 
as a Secretary of State I could not 
appoiVit anybody to my oifiee except 
with a certificate from the Civil Service 
Commission, in the first instance. Once 
he was in my office I could promote 
him at my own discretion, but I could 
not bring him into my office o.xoept on 
the certificate of .the Civil Sezwics Com- 
mission that he had passed the examina- 
tion that was required ? — ^E.xecpt by 
laying an Order in the House under an 
Order in Council. I remember now the 
position. I would imagine that the 
Public Serrice Commission in India 



32 


\Y0uld have somewhat wider powers, 
and would he something more than an 
examining body ; for instance, that i 
should bo consulted upon certain dis- 
ciplinary questions, and so on. I am 
inclined to think after the diseusmon 
of this morning, and the suggestions 
that have been made, that I had better 
circulate a note as to exactly what the 
two Public Service Commissionb m 
India actually do now, and what ate 
tlie change.s that we propose there should 
be for the new Public Service Cominis- 
misions under the White Paiier, and I 
will take into account the diftciences 
between our conception of the Indian 
Commissions, and the actual procedure 
of the Civil Service Coinmis^ion here. 

I do not knoAv whether that would meet 
Sir Austen’s view. I think perhaps 
that would be tlie more convenient way 
of doing it. 

11.501. I think so, and I am much 
obliged to the Secretary of State. May 
I ask him to bear in mind in prepar- 
ing his paper any circumstances in which 
he proposes that the Indian Commission 
should have less authorily than our own 
Civil Service Commission ? — Yes, cer- 
f a inly. 

11.502. That arises from som" answers 
that were given earlier in the <Iav ?- 
Yes. 

Mai-quess of Salishtm/. 

11.503. I venture to hope that perhap.i 
the Secretary of State might consider 
closely a question that was put to him 
just now by Lord Hutchison, as to how 
the work of these Commissions would fit 
in with the ordinary work of the Ins- 
pector-General of Police as to transfer 
and appointment and promotion ?— Yes. 

11.504. I do not see on the face of it 
wliat the proper answer is to that. They 
.seem to me to overlap rather, and I 
have no doubt that could be thought 

, out ?— We will make points of that kind 
as clear as we can. 

Marquess of Salisbury.] Thank you. 

Sir Auste7t Chamberlain. 

11.505. iSTow, Secretary of State, inav 
I refer you to Proposal 190 : Does that 
merely register or repeat the present 
practice, or does that make any innova- 
tion ?•— It repeats the present position 
to this etfeot. This is what actually 
happens now, bnt it happens under 


the delegation powers of the Gov- 
ernment of India Act. Our proposal, 
is that in future the same state of 
affairs should continue, biit it should 
continue under direct statutory autho- 
rity. 

11.506. But the authority by which 
the appointing authority acts will he 
statutory instead of the Secretary of 
State ? — ^Instead of by delegation rules 
made by the Secretary of State under 
the Government of India Act. 

11.507. Bnt the niunber of appoint- 
ments covered, or the services to which 
this applies, will not be altered. With 
the autonomy of Provincial Goviern- 
ments will not their power be widely 
extended 7 — ^May Sir Findlater deal with 
this ? (Sir Fvidlater Steieart.) Let me 
take a particular ease : The subject of 
irrigation under the White Paper would 
become a Provineial subject under (he 
control of Provincial Ministers. At 
present, the Irrigation Department is 
manned in its upper ranges by an All- 
India Sei-vice. The implication of this 
White Paper is that (he irrigation re- 
cruitment in the future will be to n 
Provineial Service, and in that .'•ens- 
and to Hint extent Projjosal 100 will 
extend , the range of services over wliieh 
(he Provincial Government has power of 
recruiting and controlling. Of course, 
that is in the upward direction. There 
is no question that in the doAvmvard 
direction they can create new services 
for new purposes or within their own 
Provincial field, but to the extent that 
this White Paper transfers, so to speak, 
services whieh have hitherto been All- 
India Services — to that extent Pro- 
posal 190 would give the Provineial 
Government control over new services. 

11,508. That is how I understood it, 
iSeeretary of State. Statements have 
been made in evidence before us that 
since certain services ’ were IransfeiTed 
to the Prorincial Govei-nments no Euro- 
peans have been recruited for them. Is 
that true in the case of the existing 
transferred services ? — (Sir Malcolm 
Hailey.) That is substantiaUIy the case. 
It j'ou take, for instance, the Education 
Department, the number of Europeans 
that have Ijeen appointed to the Pro- 
vincial Education Departments are very 
few indeed. The tendency has been to 
substitute Indian recruitment almost 
entirely. * 
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‘ Marquess of Salisbury. 

11.509. And the Medical Department 
fQo ? — THo, Sir. The Indian Medical 
Service remains untouched so far. I am 
referring to eases such as the Public 
Works, roads and buildings, and the 
Education Department. 

11.510. Forests ? — No. Sir ; the De- 
partment of Forests is transferred only 
in two Provinces. Agriculture and 
Veterinary and Departments of that 
kind. The result certainly has been that 
iliere has been very little new European 
recruitment in them and they have 
become very largely Indianisod. In the 
Education Department of the United 
Provinces, for instance, there are now 
only four or five European officers left 
and they are not being replaced by 
European officers. 

Sir Austen Chamberlain. 

11.511. _Now, Secretary of State, I 
want to 'ask you a question of policy, 
having got the facts. You are going to 
transfer other services of sucli imiiort- 
anoe, for instance, as irrigation, which 
Sir Malcolm has just m'entioned. T 
think it is common gyound to everybody 
who has considered this that the scheme 
which we are considering is a great ex- 
periment. Is it not in your opinion of 
the first importance that in the est.ablish- 
ment of this new experiment the kind 
of wisdom and the experience accumu- 
lated under the old system ^f'should lie 
available to the new authority, and 
would you be satisfied to make this large 
additional transfer of services without 
taking .any security that a proporl’on of 
Europeans should continue to be re- 
cruited for them ? — (Sir Samuel Hoare.) 
The difficulty with some of the services 
is the difficulty that arises from the 
state of affairs just described by Sir 
hlaleolm Hailey, that in some of these 
services there are verv few Europeans 
already left. 

11.512. Those are the services already 
transferred, as I understand it ? — (Sir 
Malcohn Hailey.) Yes. (Sir Samuel 
Hoare.) Yes. 

11.513. For better or worse that is 
done ? — ^As .to_ the services to he traus- 
iorred, there is, of course, the fact that 
tor some years to come there will be 
senior European officials. I .sunpose. in 
fill of them. (Sir Malcolm Haiiey.) Yes, 

lilOSRO . 


particularly the irrigation and forests. 
(Sir Samuel Hoare.) Particularly in the 
irrigation Department. That to some 
extent meets the obvious difficulties of 
the early years. 

11.514. How far would that be affected 
by the proidsion of Proposal 189, tJiat at 
the expiration of five years there is to be 
a .statutory inquiry into the question of 
future recruitment ? — The inquiry we 
contemplate would he a general inquiry, 
competent to iconsider questions of that 
kind and any other question but I think 
I should be light in sajdng that for the 
next five years at any rate, in a tery 
important Department like the Irriga- 
tion Department, there will be this 
nucleus of senior British officials. 

11.515. Does not it strike you as re- 
quiring some explanation, that European 
reeniitment has practically ceased as 
soon as the transfer was effected ? — 
think we have frankly got to accept the 
fact that Indianisation has taken place 
and is taking place over a great field of 
the administration in India. 

Lord Rankeillour. 

11.516. Might I ask : Would none of 
the civil posts in, say, the Irrigation 
Department come under the schedule 
that is contemplated that we talked 
about this morning 7 — ^No, 

Mr. M. R. Jay alter. 

11.517. May I ask the Secretary of 
State whether, since this process of 
Indianisation began by the emplojunent 
of Indians more and more in the trans- 
feiTed Departments, they have received 
any complaint that the stand.ard of 
efficiency or competence has gone down 1 
— could not say that I have received 
any considered comments one way or 
the other. 

Sir Austen Chamberlain. ' 

11.518. Secretary of State, I do not 
want to press you if you are unwilling 
to give an answer, hut do you think 
that the standard in the Education 
Department or Departments is as high 
now as it was before the transfer, and 
that hey have suffered noth' ng from 
the failure to recruit any Europeans 
since the transfer ? — think those big 
changes are hound to have some had 
effects. I think that is inherent in any 
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tion in tlio scale of salary. Wlieii a ser- 
Ticc has become proviucialisocl the 
Minister has adopted a lower scale of 
salary than was obtainable fonnerly, and, 
consequently, the smaller scale of salaiy 
has not attracted Eui’opean candidates ? 
— Yes ; they have substituted, in other 
words. Imperial for provincial services. 

Dr. B. B. Ambedkar.'] It is the salary 
that has made the difference — ^iiot the 
transfer. 

Lord Eustace Peroi/. 

11.527. They have recruited iir some 
years on special salaries in one or two 
instances ? — ^In some instances, yes. 

IMarqucss of Salisbiiri/. 

11.528. But yon, do not donbt, do yon, 
that if the White Paper passes in its 
present form, all 'the Europeans will 
disappear gradually ? As the vacancies 
come they would all be filled by Indians ? 
— I sliould expect to see just the same 
change in the departments still remain- 
ing for transfer which I might take as 
tj-pical, such as the Irrigation and 
Forests Departments, as in the depart- 
ments wo have already transferred, 
namely, a very rapid Indianisation that 
would leave us witli still a very con- 
siderable number of Europeans in the 
sciwiec, hnt all the fresh recniits would, 
I think, be on a provincial service basis 
and be Indians. 

11 .529. And j'ou say that you cannot 
judge what the effect on the efficiency 
of the service will be until the thing 
has thoroughly worked itself ovit. Was 
not ihat what you said 1 — Tes, and it 
would' l>e, I tliink, unjust from any point 
of view to liy to make a final judgment 
until you have seen more fully the effect 
of Indianisation as represented in the 
filling In' Indians of the supervising and 
administrative posts at the top of the 
service. 

Marquess of Salisbury.] I do not think 
one ought to pronor.nvo a final judgment, 
hut if there is a very considerable risk 
of dcteiaoration in these important ser- 
vices, do you not think that some pre- 
caution. ought to be taken ? 

Sir Austen Chamberlain.] I put the 
same question to the Secretary of State ; 
it is really my question. 

LtOWtO 


Marquess of Salisbury. 

11.530. I beg your pardon 7 — Certain 
local governments have, of course, 
pressed strongly for the retention of the 
European element in one serwee in par- 
ticular — the Irrigation Seiwiee ; the 
Punjab Government pressed for that 
strongly. That I think has come out in 
evidence before the Committee already. 

Lord Bankeillonr. 

11.531. It really amounts to a ques- 
tion of whether you should extend the 
schedule beyond its present limits ? — If 
1 maj' say so, it rather comes to a ques- 
tion whether you should transfer the 
service or not. 

Sir Austen Chamberlain. 

11.532. Secretary of State, I feel there 
is a little difficulty, because thei'c are 
questions of fact about which Sir 
Malcolm has been good enough to iu- 
forai us. There is also a great question 
of policy, and I feel that on the ques- 
tion of policy I ought to address myself 
to the Secretary of State. We are mak- 
ing a vast change of immense conse- 
quence to the future of the peoples of 
India. We in this country are divesting 
ourselves of a responsibility which has 
hitlierto rested directly upon us. Ought 
we not, in this great change, to do i^hat 
vie can to secure continuity of policy 
and a sufficiency of those influences n hich 
Vave built up aud muiutaiued the uvfidc- 
mished reputation of the Indian Cbil 
Service 1— (Sir Samuel Eoare.) It is 
not vei-y easy to deal with a big question 
of policy of that kind by question and 
answer. It is not that I am not ready to 
give an answer at once, hut it is for this 
reason : A question of this kind r.aises 
issues other than service issue. For 
instance, one of the ba'^es of our pro- 
posals is the proposal of provincial 
autonomj- — the verj' foundation, in fact, 
of our scheme. One has got to take into 
account the reactions upon provincial 
iiutonomy and upon public opinion in 
the provinces of restricting to tffis extent 
or to that extent the field of provincial 
administration. Sir Austen’s question, 
although it is specially directed to the 
service side of the question, really does 
affect the whole of that problem. Let 
me give bim an instance ; By far tbe 
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most important dq)artuieiit of tlio.-o Hint 
ve are transferring is the Irrigation De- 
partment ; indeed the only two !>ig de- 
partments tliat we nro now transferring, 
that have not already been transferred, 
arc Irrigation and Forests. Of tho'^e 
two, the Irrigation Dejiartment, 1 .’’honld 
think, was (imlitieally, at any ride) the 
more important. Suppose, now, one did 
not transfer the Irrigation Deparlinent 
or .suppose that one tiei it up witli a 
Humher of re.strielions that might easily 
be defensible from one point of view, 
but might have the re.sult of very much 
^c^tric^ing the field of provincial auto- 
noiuy. Actually, in the Punjab, wliie!> 
is the Piovince, I suppo-e, of all 
others, where in'igalion. chietlv matler.s. 
it would in practice mean, taking I suii- 
pose more than one-third of the whole 
jirovinee out of tlie field of piovimial 
autonomy. The irrigated tracts in the 
Punjab (Sir Jlalcolm will con-eof me if 
I .am \\TongI T tliink, are more than ono- 
third of tile whole prorince. (Sir 
Jfakolm JIailci/.) Yes, about one-third. 
fSir Samiirl Hnarr.) Sir Austen will 
therefore see that tliere i.s this great risk 
of making prorincdnl autonomy insignifi- 
cant and iiieffeetive if yon try to lie 
thc.se Forvices up with many re.-l riel inns ; 
still more if you do not transfer a big 
department of thi.s Iciml that really 
covers a gre,'il deal of tlie day to day 
life of the province. I sup|iose it was 
fhosc considerations that piompted the 
Statutory Commission to make the-e 
rccommciidntious. "We have l<ilh'Wod 
almost pxnclly the reromiiiendalions of 
tlie Simon Commis.sion. I fully realise 
the dinicultics and the dangers that (here 
auay lie in eli.viige.s of lliis kinil. hnt 
taking, a.s I say, one political aspect ”f 
the problem with another, wc have 
thought that this on the whole was the 
wiser .and Ihe .safer eoiir.-e. I would not 
like to dogmatise, .and I would like tb.e 
views of my eollcagucs, both British and 
Indian, upon it, hut tlint is our general 
position. 

Sir Auatcit Chnmhcrlnin. 

.11,533. My Lord Chainnnn, I will not 
ask tlio Seeretniy of State anv finilier 
questions upon that matter, hnt will ro- 
Fcrv'c them for tlie time when we come 
to oui discussion, s, when vv'o can dcv'elop 
it, ; but perhaps I might be allowed to 


sav' tlinl I have been endeavouring to 
fonii un oinnion and not endeavouring 
to express an opinion not already fonned 
in llie ipie.-tioiis wliicli I have put to him 
or by the answers wliieh he has given, 
and I eerfainly make no sugge-tion ami 
have no intention of . .siiggc-tiiig that a 
Fuhjeet like img.alion should not be. 
transferred ; it is merely vvlielher some 
nddiliomd condition of tr.ansfcr .should 
be imjiosed. 1 will leave it at that. I 
want to go for a moment to the St.atutory 
(’ommissioii prujio-ed to lie appointed live 
yeais from the eommeneement of the Coii- 
.stitulion Act by seclioii ISO. Tiie Secre- 
tarv of State has already had his atten- 
tion called h,v Lord ‘Hutchison to the fact 
that dilTrrent parts of the eonstitutiou 
must, necording to (lie scheme which he 
has laid before us and the view.s he hiiE 
e.xpressed. come into operation at ditTer- 
<ait times. How long, the deljiy will be 
before the \vhote constitution as con- 
templated by the White Paper is in fart 
ojiei-ative, the Secretary of State lui“ him- 
self repeatedl.v said that he eould not 
jiredii'l ? — Ves, 

11. . 53-1. .Veeordingly, to take the ex- 
treme ease which i.s put liy Lord 
Hiilchisoii, if you (l.v in Hie Act a date 
of five years from the pa-ssing of the Act 
for the creation of this Statutory Com- 
mission, it might aeinally come into 
evistonee befort' the emiMitution it.self — 
iieforo the lonsfitution itself was in full 
operation ? — Yes. 

]]..53,5, Is there any doubt about that >’ 
— Xo, none. 1 was not suggesting any 
doubt, 

11. . 5. 30, 'flicu is it not unwise to fix 
in the Act tliat tiiis Statutory Cotn- 
niissioii .shall bp created in five years 
when you do not know whet tier at that 
lieriod the material which the Statutoiy 
Cotumis'.ion is to invostigato will he in 
oxislenee ? — I tliink there is a great deni 
to he .said against fixing n date. FirA 
of all, there is the diflienllv explained 
by Lord ITutehison and Sir Austen 
Ciimnherlain, naniel.v, that here we nro 
putting in a Fpoeifie date when w-e do 
not exnetl.v know the date of the eon- 
dition.s vvitliin which the whole eonslitn- 
tion will come into operation. Moreover, 
if you put a date into an Art of Parlia- 
ment, yon do then have, I am afraid, 
Hie kind of agitation tlmt started over 
the Slnlutoiy Commission, long before 
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the period of 10 j'ears, contemplated in 
tlic 1919 Act, had elapsed. Those aie 
veiy strong arguments against putting 
in a date of this kind. On the other 
hand there is this fact that cannot be 
ignored, that public opinion in India, 
both central and provincial, is very 
sensitive upon all these issues connected 
■with the seiwiees. To take, for instance, 
provincial opinion, provincial opinion is 
very strong upon jDrovineial autonomy 
being made effective, and it is very 
suspicious of any kind of diarchy in 
■\vhich the real seat of po'wer is not in 
the hands of the pro-vincial government ; 
that being so, it did seem to us that 
there should be some kind of reassurance 
to public opinion in India, both pro- 
vincial and central, that there should be 
an inquiry based upon actual experience 
at a not very distant date. If no date 
is put in, I am afraid the general 
opinion in India would be that this is 
an arrangement fixed for ever ; the 
anomalies that are boimd to exist in a 
system of this kind are going on for 
over ; there is never going to be a 
change ; and I think you would see that 
Indian public opinion would resent the 
absence of a date of this kind. 

11.537. Can I canw the Seeretai-y of 
State thus far with me, that it would be 
useless to have the Statutory Inquiry 
until snfiieient experience has been gained 
of the working of the new system to afford 
it a basis for a report ? — Certainly. 

11.538. That it is at least possible that, 
say, in five years from the passing of 
the "Act there will be but one or two 
3 ’ears’ experience of the working of the 
new system at the centre ? — I suppose it 
is possible. I would not like to be drawn 
into an opinion as to whether it is likely 
to happen or not. 

Mr. ZafruUa Khan. 

11.539. I do not want to inteiTupt, 
Sir Austen, but I merely want to know 
the meaning of the expression “ the com- 
mencement of the operation of the Act.” 
Docs it mean the enforcement of the 
Act ? The expression used is “ the com- 
mencement of the Act”? — ^Probably the 
same procedure would be adopted as was 
adopted after 1919, namely, that dates 
Were fixed for the commencement of 
various Parts of the Act. 


Marquess of Reading. 

_ 11,540. That is when the Act comes 
into operation ? — Yes, and in the case of 
the 1919 Act when certain Parts of the 
Act came into operation. 

Sir Austen Chamberlain. 

11.541. This does not mean the date 
at which the last Part of the Act to be 
brought into operation begins ?— No. 

11.542. But it means the date at which 
the Act first begins to operate, does it 
not ? — Yes. 

Archbishop of Canterbury. j 

11.543. And the whole constitution, 
including the Federal constitution ? — No, 
it does not go so far as to mean that. 

Sir Austen Chamberlain. 

11.544. At any rate, for my purposes, 
it is quite sufficient that obviously it 
does not mean that the Commission ivill 
necessarily have five years’ experience 
by wffiieh to judge the new system ?— Afe 
at present drafted, I do not tliink it 
does. 

11.545. Do you think any period less 
than five years will afford sufficient ex- 
perience for a report of this kind of such 
a commission to have real value ? — I have 
always taken the view that anything 
shoil; of five years would he inadequate. 

11.546. Now may I just remind the 
Secretary of State of Sir Malcolm 
Hailey’s observation a little time ago, 
that you would not really be able to ex- 
press an opinion on the effects of trans- 
fer and the cessation of European re- 
cruitment until the Indians had risen 
to such seniority in the service as to be 
occupying the highest posts, the real con- 
trolling posts, in a sense, and again, 
with those jjreliminaries, do you not 
think it is possible to insert in an Act 
five years after the commencement of 
the Act that this inquiry shall be held 
when it follows from those tilings that 
the material upon which alone sound 
judgment can he formed*, will not he 
available in that time ? — This inquiry; 
was to be mainly directed to the future 
recniitment of the Secretary of State’s 
sen'ices, and what we had in mind was 
to obtain the experience during the next 
five years as to whether a change in that 
recruitment would be necessary or not. 
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11,547. What do you expect to have 
available five years Iicnce that you have 
not uoiv ? — A great deal, I think. I 
think wc shall lun'e the fire yeais' ox- 
lieriencc of the autonomous governwents 
in the province.=. We shall see how 
tilings are going ; we shall se(“ v.’liat is 
the state of public opinion ; we shall see 
what is the .state of law and order. My 
own view would bo that when the imme- 
diate oxeiteinent of the initiation of the 
constitution has blown over, both sides 
will look much more calmly at these piob- 
Icins than they could now. I would, 
have sa'd that in about live year.-, lime 
■we should have quite a eoii'idcwable 
amount of data for the specific point for 
which the Inrjuiry is needed, namely, 
what is the best way of recruiting 
officials for the Sccrotai'y of State'.s si r- 
viccs in the future. 


Mr. .1/. J?. Jayaher. 

11,548. Is the Secretai-y of State aware 
that this clause has been taken by many 
Indian pnbliei«t? to be a eo!npromi=c be- 
twoeii the Indian demands 'bat Itritidi 
recruitment should eoaoe at once, and 
the opinion held hy publicists hero that 
it should go on ai! infinitum 1 — Yes. 


Sir Austen ChamherJain. 


11,540. Is that . the jnirposo of the 
clause ? — ; the purpo.se of the elaiiso 
is not in the least intended simply to 
he a paper compromise, but it is a clause 
intended in the interests of security all 
round, both Indian and British, to irive 
us the data upon wliieb wo can eomo 
to a decision in x years time. I do not 
say there is anything verbally insi>ired 
about five years ; that seemed to us to be 
about the time, after a good deal of con- 
sultation with prominent govenmients 
and Government officials lioth in India 
and here. 


11,550. Tin's is my last question ; would 
the Secretary of State reconsider the 
opinion that fiv’e j-ears is a reasonable 
time in the light of ■what Ims been ]Jut 
to hm to-day, and particularly of the 
fact that five years apparently means 
nve years from the time when the Act 
or some portion of it begins to operate, 
and not merely five years from the time 
when the whole system is in being ?— I 
think one can easily meet Sir Austen's 


second point by giving Parliament or the 
Secretary of Slate power to alter the 
date in’ the light of the corning into 
operation of a particular P.art of the 
Act. I think that is a teclinieal iioint 
that could be mot in a technical way of 
that kind. If Sir Austen means in the 
fonner ])art of his question that it would 
he safer to ]iut no date at all int.i flic 
Act, then I would ask him to take into 
aeeonnt the wider political con.siderntions 
that I have alluded to this nnenioon 
and the intensity of the feeling in India 
upon questions of lhi.= kind, all iioiutitig 
to the wii-doiu of putting in a dale of 
.some kind. 

11,551. I only think that tho-e con- 
sideration': cid both ways, and I would 
ask the Secretary of State to have this 
in mind : In making this great elmngo 
and thi.s gre.af experiment, if yon can 
make the old slide gradually and with- 
out friction into the new. 1 ihink you 
do a grc.at deal for the snccessfiil work 
of the new, but if, even at tlm ‘tart, yon 
say that the provisions wbieii yon have 
sot out arc to lie dug up .and re-cvamiiicd 
in five years time ami the whole thing 
is again to he in the melting p.rt, tlrit 
yon keep all tho'e questions smiineiiiig 
and boiling for the whole of tlioio five 
years ?— That is perfectly true and 
obviously we should all pay great attcti- 
tion to what Sir Au.s!"ii s'.-iys ujmn a 
question of this kind. May I, lion ever, 
with great dofeieuee. 'isp {,> keep 
this kind of detail in t|is mind ; It is nOt 
solely a question of live years from the 
Indian jioint of view ; it is a que.stion of 
many more ye.ars. To jiul it into a c>m- 
eri'te form, a European ofiieial who is 
eidist^-ii under tbesr conditions in the 
next period of fne years, will be in India 
solving under those condition'-, a.'e will 
s.ay, for 40 years. .10 yeirs anyhow ; and 
if is that kind of eonsidcra'iiei that is 
Very mucb in fii*- miiid, I believe, of 
some of my Indian friemls, and if Sir 
JNus'eii would give liis vc'w ttonte mind 
to t'-is kind of question ilint l linve raised 
I ■will certainly give my iniie'n less acute 
mitifl to the poitiis bo has raiscil, and 1 
hope my Indian friendb avill do the same- 

Sir viitsfrii ('//f’mhert'ihi.] A very 
reasonable oiler eouehed in very tj.after- 
ing terms. Wifli that I eonidude m.V 
examination. 
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Sir Hubert Carr. 

11,552. On the question or the efl’ect 
upon the recruits in the nevt five years : 
It seems to me that if a man joining 
during the next five year's knorvs defi- 
nite!}' there is going to he an inquiry 
into the whole terms of ilic service fire 
year's hence, it is very likely that you 
will not get the same kind of r-eernit 
that you have been getting in tire past. 
The normal exirectation must be, 1 lake 
it, that the Secretary of State's control 
will relinquish in a degree and it seems 
to me questionable whether the recruit 
that you are wishful of securing to-day 
will be the same class if he knows there 
is going to be an iirquiry five years hente. 
or if he knew, on the other hand, that 
he is joining a reniee -irliero conditions 
will continue until It-rrliament might de- 
cide tliat it was ne'-i's^sai'y to hold air 
inq'ulr}' at some future unkno’.vn date ? — 
That is ver}' much the position that is 
taken up in the TVhite Piqicr. The last 
word is with Parlirunent. But Parlia- 
ment must come to ils docisimi after 
some inquiry. Parliament cje'd not come 
to a decision of th.is kind — very tcdirrleal 
and very complicated — simply in vacuo. 
There is this further point that Sii' 
Hubert should keep in mind, that what- 
ever may be the effects in five, 10, or 15 
years time, the officials’ rights under 
which he’ came into the service are 
guaranteed to him. 

Sir Hubert Carr.'\ Yes ; hut that was 
not quite the point I tried to make. 
It yas that if Parliament had definitely 
to inquire into it, in five years hence 
then these changes which are not likely 
to he in favour of the men recruited to- 
day will come into being definitely five 
years hence, whereas, if he comes into 
the service and knows that nothing will 
he done until Parliament, it may be, 15 
or 20 years hence, says, " The Constitu- 
tion is now worldng so well and satis- 
factorily that we can relinquish the safe- 
guards which we lield ” 

Sir Hari Singh Goar.] It may be 12 
months hence. 

Sir Hubert Gurr.] I think that is im- 
likely. 

Sir Hari Singh Gour. 

11,55.3. That depends ? — These are all 
questions upon which I should like to 


hear the views of the Couunittee and of 
the Indian Delegates. My own view is 
that it would be wise to put in a date. 

Marquess of Heading.] On what Sir 
Hubert Carr says, assuming a man joins 
the Service wiiliin the first year or the 
second year of the operation of the Act, 
whalever happens after that Inquiry will 
not affect his rights in any way. 

Sir Hari Singh Goxir.] They are made. 

Sir Hubert Carr. 

11.554. I have heard it said that some- 
thing may happen lilie in Egypt, where 
the' Civil Sei-vauts may he told on that 
analog}', “ Now we are going to transfer 
recruitment to the Services to the 
Federal Government and you must either 
agree to be ti'ansferi'ed or we will give 
you compeimation.” That would inter- 
fere with the recruits in the next five 
\ears ? — J do not think that has any- 
tliing to do wth it. The men who come 
in will have tlieu’ rights guaranteed 
throughout the whole of their service. 

Sir Austen Chamberlain. 

13.555. And throughout the whole of 
their service they will be under the terms 
on which tliey enter ? — Yes. 

Lord Eustace Percy. 

11.556. If I may put the point in 
anotlier form, T would ask the Secretary 
of State to bear in mind that five years 
or anything like the order of five years 
is about the woret period you can take 
from the point of view of maintaining 
reemitment in this country in these da}’S 
hecanse people do try to determine on 
their future career about five years 
before they take the Indian Civil Ser- 
Hce examination, and if they know that 
just about the time they were goinsr up 
for it the new inquir}' is to take place, I 
think you may very well fall hopelessly 
between two stools ? — I will take a point 
like that into account, eei'tainly. I can 
only say it is very difficult to dogmatise 
upon what conditions are going to pro- 
duce good recruits and what conditions 
are not going to produce good reemits. 

I have had' analvsed for me more than 
once the reernihnent figures of recent 
years with the All-India ScrHces. It is 
vem- difficult to make any generalisation 
as to what is going to happen and what 
is not going to happen. 
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U,557.' The lack of careers in this 
country may have a very great mfluence 
on it V — All kinds of considerations oi 
that sort enter into it. 

Archbishop of Cantcrhury. 

11.558. Is Proposal 189, either in its 
essence or in the prcsciiption of five 
years the result of any roeommendations 
or decisions of the Round Table Confer- 
ence ?— No, I do not think the point was 
ever considered at the Round Table Con- 
ference. It is the result, however, of a 
good deal of consultation between the 
Government of India and oui’selves. 

ilr. M. K. Jaynl-cy. 

11.559. In this clause you arc tp-ing 
to meet, as far as you can, the majority 
recommendations of the Sciricos Com- 
mittee, that the rceraiting shall stop 
and in future the recruiting and con- 
trolling authority should he the Govern- 
ment of India ? — Yes. 

Mr. N. ilf. Joshi. 

11.560. May I ask one question about 
the sendees ' which are already trans- 
ferred and provincialised 7 — Yes. 

11.561. You wore asked questions about 
the non-reciTiitmcnt of Europeans for 
these transferred sendees ? — Yes. 

11.562. !May I ask as a m.atter of in- 
fomation whether of the new Indian re- 
cniits who are usurping the place of the 
Britishers, mo=f of them possess the 
British University qualifications which 
the British recruits used to possess 7 — In 
the transferred subjects in the Pro- 
vinces 7 

11.563. Yes 7 — I could not answer that. 

11.564. I am speaking of the Educa- 
tion Uepaidmcnt, for instance. Do not 
they possess the same British Univer-rity 
qualifications which the Euro])ean re- 
cruits used to possess 7 — (Sir Malcolm 
Hailey.) Many of them possess quite 
good British University qualifications. 
Some of them possess only Indian Uni- 
versity qualifications. 

11.565. May I go fiudher and ask 
whether the Government of India have 
considered this, that the new Indian rc- 
cniits possess greater British University 
qualifications than the old British re- 
ci-uits used to possess 7 You can get an 


Indian witli a first class British degree 
for the salaiy that is offered, whereas 
you cannot get a British candidate with 
a third class degree, with tlie result that 
you are getting a better class of recruit 
ihan you used to get formerly 7 — I would 
not like to generalise further than to say 
that I do know of very many of the 
Indian rceniits who have taken veiy 
high degrees with honours in the English 
Universities, I am not able to say iiow 
far, as a whole, they compare. 

Mr. Zafrnlla Khan. 

11.566. May I put this to you, that 
liaving regard to llie fact that the ser- 
vices tliat have been transfen-ed liave 
also been provincialized, and conse- 
quently the salaiy and other conditions 
arc not now the same, the choice really 
now, with that snlarj' and with those 
conditions, is between an indifferent 
Eurojiean and a good Indian 7 A good 
Indian is available under those terms and 
a good European is not ; and therefore 
the decision is between a good Indian 
and an indifferent Eurojiean, and the 
Governmonf.s make that choice 7 — The 
placing of Ihe services on that lia-sis has 
undouWcdly re.stricfed flio choice of 
Europeans. 

.Mr. A. M. Joahi. 

11.567. lYifh regard lo the advisers of 
the Secretary of State for India, the 
liody of advi=ei"s will have definite power 
as regards the conditions of the Euro- 
pean services ?~(Sir Samuel Hoarc.) 
You mean the All-India services 7 

11,563. The All-India 80114003. Docsi 
it not really mean tliat the conditions of 
the All-India servicc.s cannot he changed 
without the eon^ent of the sciwiees tlicm- 
selves, if uc take into consideration that 
also another condition laid down is that 
out of the three advisers two shall belong 
1-0 tlie services 7 Does not it really mean 
that the conditions of the All-India Ser- 
vices will he detonninod by incmhers 
belonging to the Services 7~Tlie first 
answer to Mr. Joshi is that wc do not 
make the restriction that he has just 
suggested. 

11,569. It may hnjijicn 7 — It may 
. happen, and it may not happen. 

11>570. I quite agree that, legally 
.speaking, it may not liappen, hut it is 
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quite possible that these two members 
will belong to the All-India Services "I — 
It is possible that they may have 
belonged to the All-India Services, but 
they will be retired. My first answer to 
Mr. Josbi is that the restriction is not 
imposed which he has just suggested. My 
second answer is that even if two of the 
advisers -iterc ex-Indian Civil Servants, 
it by no means follows that they would 
take a partisan view of questions of this 
kind. I can tell Mr. Joshi that my own 
experience has - been that my ex-civilian 
members of my Council look at these 
questions of personal grievance and status 
and so on that do come to my oflSce 
nith most meticulous impartiality, and 
I do not at all believe that the scales 
will he weighted one way or the other 
were this arrangement to take effect. 

Mr. 31. B. Jayaher. 

11,5^. The third alteinative pos.sible 
is that one of the trvo (two at least must 
have held olfico, and so on) may be an 
Indian. That alternative is open ? — 
Both of them might be. There is nothing 
to stop 'one or both. 

Mr. N. 31. Joshi. 

11.572. I did not intend to make any 
suggestion that your future advisers will 
take a partial view, but I wanted to 
point out the constitutional position. 
Two out of the three member’s will belong 
to the Sendees, and they uill have a 
definite veto upon the action of the 
Secretary' of State so that they really 
detennine the conditions of sei'rdce for 
the All-India Sendees. That is the 
constitutional position ? — I dare say in 
theor-^’ it may be so. The practice is 
verj- far removed though fi'om that des- 
cription. 

Lieut.-Colonel Sir U. Gidiwy. 

11.573. Secretary of State, in your 
opinion, do you think that the present 
covenapt entered into between the Secre- 
far’v of State and the Civil Service and 
the other allied Sendees is a satisfactory 
one ? — Tlrcre is not any covenant in the 
strict sense of the term. 

11.574. Is not there some agreement 
that they_ sign udth the Secretary of 
State ? — Sir Malcolm will correct me if 
1 am wrong, hut all I remember of it is 
that the official gives certain under- 


takings, for instance, that he will not 
acquire and hold land in India ) 
.survivals of the ISth centiu-}', and so on. 
(Sir 3Ialcolm Hailey. is so. We 
sign a covenant which binds us to do a 
large number of things. It binds the 
Secretarj’ of State to do little or 
nothing. 

11.575. That is exactly my reason for 
asking that ‘ question, Sir Samuel. Do 
you think that covenant or agreement 
.should be modified so as to be made more 
explicit ? — (Sir Samuel Hoare.) I have 
never attached very much importance to 
this covenant. I have regarded it as a 
.survival of the 18th ceutui-y, of liistorical 
rather than of practical interest. 

11.576. Then you do not think it 
requires any modification or alteration ’? 
— I should just let it be as a historical 
relie. 

11.577. Regarding paragraph 183 of 
the White Paper where you specifically 
mention three Departments : you have 
already contmented on the absence of the 
Indian Medical Service. Do I undei- 
stand that there is any likelihood, 
resulting’ from the negotiations taking 
))lace to-day between you and the 
Government of India, that the Indian 
■Medical Service were likely to escape the 
Secretary of State’s protection f — ^No, 
certainly not. Even if they wished they 
could not escape it. 

13.578. But there are negotiations 
going on, and I think public opinion in 
India is von' strong that ’with regard to 
the Medical Serr-ice it should be under 
the control of the Government of India, 
.and I think there is a strong feeling that 
there must have been some reason why 
it was excluded from Proposal 183 ? — No, 
there is no more reason than that. This 
is one of the iiinumerablo administrative 
questions we have been discussing for 
some time, and I should hope in the 
course of quite a few days to be able to 
nmke a statement about it ; anyhow in 
the course of the next few weeks. 

13.579. With I’cgard to the pensions we 
were talking about a little while ago, 
when you said the assurance w.as given 
by the Seerotam* of State for India, does 
that refer to all pensions, or onlv the 
pensions that relate to the higher 
sen’ices ? — ^It was an an^swer referring to 
the All-India Services. 
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11580. Then is there no guarantee or 
implied , guarantee, or Secretax’y of 
State’s responsibility, for the stabilitj' of 
the pensions of the gazetted officers and 
the other subordinate officers ? — ^It may 
be my slowness, but would Sir Henry 
.just ]mt that question again. Is his 
question : Does this moral obligation 
extend over pensions other tlian the 
Secretary of State’s Semces pensions ? 

11.581. Yes ? — The answer is Yes. 

11.582. Secretary of State, I tliink 
moct jieople in the Service have ex- 
pressed a ver^' great doubt, or a feeling 
of in.'.ecui’ity, regarding the pensions. 
When Sir Austen asked you a question 
about ibis j-nu did not seem to think 
that it was necessary to incoi-porate it in 
the Act. Would it not clear away all 
this doubt if such a clause were in- 
coiqiorated in the Act ?— What sort of 
clause ? 


11,583. A clause guaranteeing the 
pensions of all three SerHeb ?— No. I 
thought my answers this morning quite 
clearly stated my idew. I have nothing 
to add to them. I think it is un° 
necessary. Secondly, I think it would 
be impossible to isolate this obligation 
from other obligations of the same kind, 
and, thirdly, T think it would bo politi- 
cally nnwise heeause it would be .suggest- 
mg ^ both ^ to Indian opinion and to 
Iji if opinion that tho Indian Govcni- 
inenfs wore not going to meet tlieir obli- 
gations. 


11,584. I refer you to paragraphs 191 
and I'P n-hieh I intei-pret as being se 
qnenti.al, I „iay be wrong. If '"’the'' 
are. naraffranh 190 states that Hr 
I’cder.al and Provincial (rovernments eon 
trol all appointments other than thosi 
jiy the Crown and the Secretary of Sfati 
Pm'ao'r.aph 19l‘savs the' 
will oiimv all s(,yyice rights existino- a 
that date. Do T understand von t( 
mean bv those hvo paraurapbs that thosi 
Departments which arc not appointed Ir 
the { rown or the Seeretarv of Stab 
would have their vested and aecrnin. 
mterpts protected ? I am referring h 
the l.aiCT bulk of Government .servant 
in India who do not conic under th( 
c.alegnrv set out in Proposal 18.3 ? — -Toi 


11.585. Do they cover all these De- 
partments, Sir Samuel ? — I think they 
do, but I will confirm my answer by look- 
ing ill detail into it. I think they do. 

11.586. You ■will forgive me pressing 

this point ? — Certainly. > 

11.587. The reason why I return to it 
again just shortly' is because their vested 
and accniing rights are being openly 
violated to-day'. In the battle between 
offieienoy and economy' in India all those 
who have entered their Services on cer- 
tain terms of promotion and pay are 
now being forced to accept lower rates 
of pay' and lower status so their vested 
and accruing rights are not being 
respected at all by' the Local Govern- 
ment or by the Government of India. 
I would lilce the Secretary of State to 
make a note of that if he would kindly 
do so ? — Cerlainly. 

11.588. There is one moi'e question I 
want to ask, and that is with regard 
to the tran.sfer of the Forest and Irriga- 
gation Department of Engineers. Secre- 
tary' of State, you were pressed with 
certain questions on this matter as to 
the wisdom or the unwisdom of the 
transfer of these Departments. I will 
not touch on those, but might I sug- 
gest for your consideration that, although 
the'o Departments must be transfeiTcd 
if Provincial autonomy' is not to be a 
farce, would it not be possible to in- 
corporate in tbi.s transfer that a certain- 
perceut.nge of the appointments to these 
two Departments should he Europeans 7 
— That is going back once again to Sir 
An=ten’s questions. I would prefer to 
leave it to-day' at the point at which I 
left it in my answer to him. lYe can 
revert to the question when we come to 
our discussions later, but I have not 
really' anything to add to what I said 
to him earlier in the afternoon. 

13.589. Again, is there anything in the 
conditions relating to those two Services 
that a percentage must -be Europeans 7 — 
I suppose the Lee percentage would cover 
them. 

^ 11,590. Gould not this percentage con- 
tinue to cover tliem up to a certain 
pei-iod 7 — I think that is the kind of 
point we ought to consider. In answer 
to an eai-lior nuestion I said they' were 
covered by the Lee percentage. Sir 
Henry said “Could not' that continue 
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for a period ? ” I said in answer “ That 
was a point we must take into account” 

Sir Ahdur Bahim. 

11.591. Tile Lee Commission’s recom- 
mendation was regarding recniitment in 
Britain or India, not as regards the race 
of the candidate. Is not that so ? — ^No ; 
I think it went farther than that. 

11.592. Regarding Civil servants, for 
instance, it was only a question of re- 
cruitment either in Britain or in India ? 
— Ro, it made definite percentages be- 
tween Indians on the one hand, and 
Britons, on the other. 

Sir Austen Chamberlain. 

13.593. And there is nothing in the 
Wliitc Pa]3or to maintain those pereen- 
nges ? — ^No, but it is our intention to 
maintain tliem in our own Sermces. 

11,594. Did not the Lee Coimnission’s 
percentage cover, for instance, the Irri- 
gation Branch 1 — Yes, and so long as the 
Dei)artmcnts remain All-India manned 
Departments we maintain the percent- 
ages. I agree when a Department is 
transferred 

11,595. You are proposing to transfer 
Irrigation, are you not ? — ^Yes. 

11,590. And make it a Provincial Ser- 
vice ? — Yes. 

31.597. Do you transfer the obligation? 
of percentages recommended by the Lee 
Report when you transfer the right of 
appointment ? — That is just the point JEr. 
Zafrulla Khan raised, and I said it was 
a point we ought to consider. Perhaps 
I had not given it full enough considera- 
tion before. I will consider it. 

Sir Austen Chamberlain.] It was in- 
tended to he covered by the questions I 
put earlier. 

Mr. Zafrulla Khan. 

11.598. As soon as those sendees be- 
come prowncialised the question must 
arise whether on the terms the provinces 
offer you will be able to get any mitable 
Europeans ? — ^Yes. 

Mr. 31. B. Jayalcer. 

_ 11,599. The scheme you have presented 
m the "White Paper in the sections re- 
lating to the Services is a very wide de- 
parture from the scheme which was re- 


commended fiy the Sernces Committee ? 
— The Services Committee, as_ I said 
earliei' in our discussions to-day, was not 
unanimous upon any of the issues. 

11.000. I mean the majority of the Ser- 
vices Committee ?-^Yes. It should, how- 
ever, be remembered that I think we all 
agreed during the Round Table Confer- 
ences that it was not a question of 
majorities and minorities. It was much 
more a question of colleetuig the voices 
of groups, and certainly then there were 
these two or three different ojunions ex- 
pressed and fairly strongly held by this 
or that group in the Committee. 

11.001. I merelj? want to know the fact, 
not that I am commenting on the de- 
parture ? — No. 

11.002. I want to ask you this ; The 
gi'^t of the suggestion made by the Ser- 
vices Committee was that a line should 
be draun between the reeiuits up to the 
pa.ssing of the Constitution Act. and 
tiioye uho were recruited after, and that 
those who were recniited before ihe Con- 
stitution Act should ho amply safe- 
guarded in respect of all their rights 
and privileges by the Secretai-y of State, 
and those who were recniited after 
should be traiisfen’ed to the Governor 
General acting at his own discretion. 
That was the gist of the recommenda- 
tion, and I am asking you whether you 
do not think that that would be a much 
sim^nler aiuangement to work con- 
sistently with the rights of those who 
liave come into the Service jirevious to 
The Con.stitutioii Act ? — I would say that 
that was a view held by a considerable 
number of the members of the Com- 
mittee, but I would not go so far as to 
say that it was held by a majority ; nor 
would I go so far as to say that other 
viep’s were not veiy strongly expressed 
by other groups in the Committee, taking 
the alternative- that Mr. Jayaker has 
just put before the Committee. Even 
that alternative took two forms, one of 
its forms being that recruitment should 
be by the Viceroy ; the other form that 
that took was that recruitment should 
be by the Viceroy on the advice of the 
iMinisters, nam,ely, by the Federal 
Government. There was not even 
unanimity in the group upon those two 
points, but setting aside what actually 
was the grouping in the Committee itself, 

I would say to kDv Jayaker that the 
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reasons that have made us make these 
proposals are, we believe, in the interests 
principally of India itself. We believe 
that the fewer changes we can make 
during the first chapter of the constitu- 
tion the safer from evei-j’ point of x-iew ; 
we believe also that it would be starting 
the constitution in very dangerous and 
Unfortunate conditions if, in the early 
stages, reeiuitment for these somces fell 
serionsly off. Now rightly or wrongly, 
seiTiees and those connected with the ser- 
rdees — and by that I mean those con- 
nected with the places whei-e they are 
recruited, universities, public schools and 
so on, are very conserr’ative in their 
rnews and they are very suspicious of 
changes being made in the conditions of 
sprrdee. Wc came to the view that that 
being so, it was much wiser not to Cixeite 
suspicions that we believe are reaUy un- 
necessary and are going to prove as we 
hope to be ill-founded, hut to keep the 
conditions as they are over this initial 
period, and tlion as I say at the right 
moment have an inquiry as to the future 
based upon our experience. 

11,003. What I was going to assk you, 
Seeretai'y of State, was this ; Do you 
think that the arrangement you are pro- 
posing here would work under the 
Jlinister ? That is • the point I was 
driring at. For instance, under your 
sehome, if I may just give a few details, 
the pay, pensions, and allowances would 
he entirely under the control of the 
Secretary of State and non-votable. 
Then dismissals, suspension, reduction, 
removal, also, would be outside the con- 
trol of the provincial and the federal 
minister ; even postmg will he outside 
the control of the minister. Any order 
of a superior official would be appealable 
to the governor or govevnor-genei’al •, 
there would he no power to keep even 
places vacant ; there would be reseiwed 
posts, and the ministcre would not be 
able to retrench except after paying com- 
pensation, and there are sim.ilar other 
provisions. I am asking you whether you 
are not producing a dualism in your 
anxiety to protect the seiwices and 
thereby making the sciwices more and 
more unpopular instead of identifying 
them with the Minister in charge so tbat 
be could always regard the sendees as 
his own agents wliich he was entitled to 
protect before the Legislature ? — I tliink 


whatever plan we adopt we have got to 
accept the fact that there must be 
anomalie.s, and there must be a eertam 
measure of dualism as a result of past 
history. Mr. Jajuker himself has just 
admitted that need by saying that exists 
ing rights up to the commencement of 
tlie constitution must be safeguarded. 
The only difference therefore between us 
is whether there should be a further 
period or not before the coming into 
operation of the constitution for now 
entrants. We are both agreed that for 
existing' people their existing rights must 
( ontimie. 

11,004. But is it not possible to make 
the tiYO consistent, that whereas you pro- 
tect their existing rights by pension and 
disrais.sal, removal or censure, for all 
.administrative purposes you pass them 
under the control of the provincial or 
federal Minister, subject to the right of 
appeal to the Secretary of State ; is that 
not a possible way of consistency between 
the two ? — I would have thought if you 
are going to maintain existing rights 
you cannot pick and choose between 
(hem. 

11.605. They all do not stand upon the 
same level ? — Thej' may not all stand 
upon the same level, and I would not 
certainly urge that they are all of the 
same im.portancc, hut I think if you once 
start picking and choosing between them 
you will disquiet the sendees very much. 
I think yon will malce recruitment much 
more difficult in the future, and I think 
yoix will lay yourself open to the charge 
of a breach of faith. That being so, I 
hold the view very strongly that we 
must maintain all existing rights and 
that we must really leave it to the 
common sense of the Governors, and of 
the Secretary of State, if ever he has 
any, and of the Provincial Governments 
to work this, I admit, anomalous scheme 
in a reasonable way. 

11.606. But you do not apprehend the 
danger which some of us do that in 
actual working it may amount to this, 
that the Federal or the ProA’bicial 
ABnister in defending an action before 
the Legislature may be able to get out 
of the difficulty by putting the whole 
blame on his agents, on the ground that, 
he has no control over those agents ?— 
No. franldy. I do not contemplate a con- 
tingency of that Idnd. 
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Sir Austen Chamberlain. 

11,007. You assume common sense on 
the part of the Minister, too ? — I assume 
common sense on both sides. I do not 
loiow whether it is too great an assiunp- 
tion to make, but I do continue to make 
it. 

Mr. M. Jt. Jayaher. 

11 ,003. Then I just want to ask one or 
two questions about paragi'aph 182. I 
suppose you speak of the compensation 
there as induing the eoro,pensation on 
the abolition of a post, on which we had 
(lisoiwsions during the morning ? — Yes. 

11,009. That assumes, I imagine 
(coiTcet me if I am wrong), that the 
itinistcr will have a right to retrench 
posts, subject to compensation 1 — ^Yes, 
within the limitation of whatever posts 
are scheduled. 

11.610. He would have no right to 
abolidi a post wliich is within the 
schedule : is that so ? — ^Not of his own 
independent initiative. 

11.611. Then how does the question of 
compensation arise if those posts are 
never to be abolished except under the 
Secretary of State’s sanction ? — Compen- 
sation would then arise if they were 
aholi.shcd under his sanction. 

11.612. Then about compensation, you 
told us your vie-ws in great detail, that 
everj' case shall be considered on its 
merits ? — ^Yes. 

11.613. But may I in this connection 
ask your attention as to whether you 
approve of certain principles in this con- 
nection which were mentioned by 
Sir Th’uvalaneaidi Vijayaraghavacharj'a 
speaking on behalf of the Indian Officers’ 
Association at the end of last term’s 
evidence, which you will find in question 
11,409 in volume 11 C, page 1297. I 
will just read one short paragi'aph from 
that evidence and ask you whether you 
approve of the suggestion which he has 
made in this connection. He was answer- 
ing a question put by me at page 1297 
as to how compensation should be given. 
This is what he said : '‘Aly mew is that 
ordinarily no claim to compensation 
should arise where selection posts are 
abolished, but where, in Lord Peel's 
words, administrative changes result in 
a loss of selection appointnients so con- 


siderable as seriously to prejudice reason- 
able prospects, there should be a claim 
to compensation. I would add to this that 
in each case where an officer claims that 
the ease falls within these words of Lord 
Peel, the case should be stated to the 
Public Service Commission and its 
opinion ought to be taken, whether the 
case really comes within those words or 
is merely a case of ordinary abolition.” 
IVould 5'ou accept those principles in 
judging of the compensation ? — Yes, 
generally speaking I would accept the 
position that I think the witness accep- 
ted, set out by Lord Peel. As to con- 
sulting the Public Sendee Commission, 
I should expect that recourse would be 
had to the Public Service Commission, 
but it would have to be recourse at the 
discretion of the Secretaiy of State. I 
can quite contemplate the Public Sendee 
Commission being consulted in eases of 
that kind. 

11,614. You would not exclude all 
reference to the Public Ser^dce Commis- 
sion ? — No, I should not at all, but I 
should leave it to the discretion of the 
Governor-General and the Secretary of 
State to take a ease of that kind to the 
Public Services Commission if they wished 
to. 

H,615. Then about paragraph 183, I 
think it is supposed to be a reproduction, 
as you mention in the list, of section 
96 {b) (2) of the present Government of 
India Act 1 — (Sir Malcolm Hailey.) Yes. 

11.616. Then what I want to know 
from the Secretary of State is this : In 
this assurance which you give in para- 
graph 183, in the last three lines, you 
will notice that you are there speaking 
of those officers who are appointed after 
the commencement of the Act ; you have 
spoken of those who were appointed be- 
fore the commencement in paragraph 
182 ; in paragraph 183 you are speaking 
of public servants who have been 
appointed after the commencement of the 
Act ? — (Sir Samuel Hoare.) Yes. 

11.617. Then you give an assurance at 
the bottom of that paragraph ; “It is 
intended that these niles ” — ^which you 
take power to make in that section — 
“ shall in substance be the same as those 
now applicable in the case of persons 
appointed by the Secretary of State in 
Council before the commencement of the 
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11,630. Paragraph 185 is : “ The Secre- 
tary of State bo required to make 
rules regulating the number and charac- 
ter of civil posts to be held by persons 
appointed by the Crown, by the Sewe- 
tary of State in Council or b 5 ’ the Secre- 
taiy of State and prohibiting the filling 
of any post declared to be a reserved 
post otherwise than by the appointment 
of one of those per.sons, or the keeping 
vacant of any reserved post” — I am not 
spoaldng of that, Sir Samuel ; I am 
speaking of the power which section. 99 
gives to the authorities in India to 
appoint any person of approved merit 
and ability to any of the superior posts ; 
and .‘:cction 100 does the same thing. 
There is no section, so far as I am aware, 
in the present proposals corresponding 
to those two ? — "We intend that that 
power should continue and wc believe it 
is covered by one or ■ other of those 
clauses. We will see when it comes to 
more accurate drafting that that power 
shall bo continued. 

11,031. And if it is not clear enough, 
I'ou will have power such as that given 
by sections 99 and 100 ; j’ou will make 
specific provision for that power 7 — That 
is our intention. 

11.632. Thanlc you. Then, going to 
Schedule VII, page 120, you remember 
the opinion expre-ssed l)y Sir Tiruvalan- 
gudi Vijayaraghavacharya (I do not 
want to go into details and take up your 
time) with regard to many of these rights, 
that they will have to be reconsidered if 
jirovincial autonomy and the Federal 
Ministers’ responsibility is to be rendered 
complete. Ton remember the answer 
that he gave ? — ^Tes, I remember. 

11.633. Hilaj’ I refer you in this connec- 
tion (I am not going to read them) to 
questions 11,052, 11,055, and 11,058, at 
pages 1297 to 1299. He definitely ex- 
pressed the opinion of his Association in 
question 11,055 that this list of rights re- 
quires to be very carefully modified if pro- 
vincial autonomy is to be made a success. 
Then, later on, in question 11,058, he 
said : “ In the case of such people who 
are reeniitcd at the centre and posted into 
the provinces, he would not slacken the 
provincial control over them, subject to 
the appeal to the Governor-General.” In 
the light of this opinion expressed by 
the responsible representative of the 


Indian Offieei-s, would you reconsider this 
list in the light of these comments 7 I 
am not asking an answer just at present 7 
— As 'far as I remember the evidence to 
which Mr. Jayakej- has referred, it left 
a rather obscure impression upon my 
mind lhat at any rate one or two of the 
gentlemen who came to give evidence 
wei'o not quite clear as to what existing 
rigiits they wished to safeguard. Be that 
as it may, it is our considered riew that 
if we are going to maintain service 
rights, as it is our intention to main- 
tain them, we mii.st take service rights 
as a whole ; and that is the reason why 
wc have put all the service rights in and 
wc have not tried to pick and choose be- 
tween them. 

11.634. But take, for instance, the 
posting of an officer ; do yon think that 
will not interfere with the working of 
provincial autonomy 7 — I think all those 
things, if they are worked foolishly, will 
intei’fere very much with the machine of 
government, hut I do not believe in 
actual practice the 5 ’ will. It would be 
our intention, if piwineial autonomy 
i.s started, to make provincial autonomy 
effective. Anyhow, i,peaking for InyseK, 
so far as I am concerned I should dis- 
countenance an 3 ' action, on one side or 
tlie other, so to make a pedantic use of 
rights as to make government im- 
possible. 

11.635. You think that by appropriate 
devolution niles .you could remove the 
ditficnli}' ? — I should not like to say how, 
but I am assuming there is common 
sense on both sides. 

11.636. But it sometimes goes beyond 
common sense. For instance, j’ou saj’ 
that no public servant in that particular 
cadre can he posted except with the con- 
sent of the Governor-General or the 
Governor, as tlie case may he. Do you 
not think that that will seriously inter- 
fere Avith the freedom of the IMinister 7 
— I would have thought that it Avoukl not 
at all. If j'ou take now the head of a 
great Department here, no douiit he 
takes an interest in the posting.': in Ms 
Department, hut I should think the cases 
in Whitehall are very rave Avhen a 
Minister has not accepted the advice 
that is given him, and in .'letual practice 
a Minister in a great Dejiartment here 
lias little or no say in the postings of his 
Department at all. 
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11.637. Take, for instance, riglit No. 
IG : “Right of complaint to the 
Governor against any order of an official 
superior in a Governor's Province ” 7— 
lYe mean by that phrase anything 
afleeting the official’s personal rights. 

do not in the least moan that an 
official could go to the Govenior and 
complain about a line of policy. _We 
do mean that he should have the right 
of access to the Governor where his per- 
sonal rights are atTected. 

Dr. B. Ji. Ambedkar- 

11.638. You mean a matter in which 
he is wrong 7 — Yes. 

11,039. That is exactly the language 
used in the Government of India Act 7 — 
Yes. 

Sir Hari Singh Gour. 

11,640. Sir Tiiuvnlangudi Vi.iayara- 
ghavachnrya in his ovidenee said that 
that alwaj's was intended to he limited 
to personal rights ? — Yes. 

hir. M. E. Jagakar. 

11.041. Then it will have to he made 
clear that it does not refer to adminis- 
trative orders 7 — Certainly. 

11.042. Then paragraph 190 — Public 
geiwiee Commissions— just one or two 
small questions upon that. “ The mem- 
bers of the Federal Public Service Com- 
mission null be appointed by the Secre- 
tary of St.ate.” Do you .-co ranch diffi- 
culty in accepting the recommendation 
of the Scn’ices Committee that the time 
has come Avhen you should substitute for 
the ^ce^'ctary of State the Govonior- 
General at his discretion — not the 
Governor-General on the advice of his 
Ministers 7 — I have never thought that 
an issue of that kind was an is.suc of 
principle. 

11,643. I am only mentioning it be- 
cause that was the recommendation of 
the Services Committee 7 — ^Yes. The fear 
I have had about changing the name 
(that is what it may amount to) is that 
it should be open to misunderstanding 
on both sides ; that in India it should 
give one impression, namely, that the 
control is in future Indian ; and that 
hero it should give the impression that 
it really makes no difference whofhm- 
you call the appointing authority the 


Secretary of State or the Governor- 
General. 

11,044. TVlmt I am pointing out is that 
it docs not make any difference in sub- 
stance because the Governor-General at 
his discretion under one of your pro- 
posals is always under the Secretary of 
State 7 — Yc.^!, atid it is jmst because of 
that that I g.avc the previous answer. I 
have lieen nervous of !i change of name 
creating the kind of misunderstandings 
<■1 have just alluded to. 

Mr. Zafrtilla Khan.] 'Which particular 
recommendation of the Sen-ices Com- 
mittee arc you referring to, Mr. 
Jaynkar 7 

Mr. M. Jagakar.] Page GO of the 
Report of the First Round Table Con- 
ference. 

Mr. ZafrnUa Jihnn,] It was the Gov- 
ernment of India then. 

Tr)7»c.?.s-.] Aly own mew would be that 
in all a])pointments of lliis kind upon 
which obviously the Secrelnry of Siaro 
would have no detailed knowledge it 
would in actual practice he the Governor- 
General who would imikc the rccom- 
mendafions. 

Mr. .1/. Ji’. Jagakcr.] Tlie an.swer to 
Mr. Zafrnlla Khan is that I am refer- 
ring to paragr-aph 5 at page 67 of the 
Services Commiltco’s Report : “In every 
Pioviiiee and in eonneetion with the 
Central Govennnent a statutory Public 
SiTvice Connni.ssion .elmll he .appointed 
by the Govenior or Govenior-General, as 
the case nmy be.” 

Mr. Znfrnlhi Khan.] I am much 
obliged. 

Jlr. M. J{. Jagakar. 

11.04.5. Then with regard to the Pro- 
vident Pension Funds to which you refer 
in the Introduction, page 30, paragraph 
73, you are there referring to certain 
pro])osnls which have not yet matured 
for eon.sideration, according to this para- 
graph. "Vl'lion they are ready, then yon 
say yon will consult members of the Ser- 
vices before any dcci.sion is reached. 
Would you likewise consult the Indian 
Legislature upon this important point 
just ns you oonsulf the Scn'ices 7 If 
you decide upon taking some action of 
very far-reaching eharneior you have 
promised to consult the Seia-ices in that 
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v,-ny. A7ould you consult the opinion of 
the Inclinn Legislature on that point ? 
— I had not contemplated consulting the 
Indian Legislature for these reasons ; 
First of all, it is a question that does 
not concern legsilation at all ; secondly, 
it is a question that only indirectly con- 
cerns public money. The families pen- 
sion fund i.s exclusively a fund of sub- 
scriptions. That being so, I have 
thought it was sufficient to consult the 
subscribers to the fund. 

11.646. lYhat I had in view was this. 
Supposing your decision takes this foi-m, 
that it should be funded 1 — ^Yes. 

11.647. And that it should be held in 
England : It may mean a serious deple- 
tion of the revenue at the resources of 
the Government of India ? — No. I do 
no*^ think Mr. laj^akar need be anxious 
upon that point. I think we have made 
it quite clear that if funding were to 
take place, funding would have ‘ to take 
place over a series of years. The effect 
upon the Indian budget would not be 
serious. I can assure him of that. 

Sir FMrose Sethna. 

11.648. In Proposal 177 you suggest 
that the Secretary of State’s advisers be 
appointed for a period of only five years 
and not be reappointed. At present I 
understand members of the Secretary of 
Slate’s Council are so appointed. Is 
there any reason for the change pro- 
posed 7 — Yes, our reason is that we are 
proposing conditions which would make 
it^ essential for the Secretary of State’s 
advisers to have more recent experience 
of Indian administration than they might 
have under the present rules, and if one 
made reappointment possible it would 
bring the tune of their active sen-ice 
further awaj^ from the time of their 
appointment to the Coutrcil. 

11.649. But such advisers are not to 
be only men drawn from the Services ; 
tl'.ere may be others ns well, as you have 
at present ? — I would have thought it 
was a bad plan to have one set of rules 
for one member of a small body of this 
kind and another for another. I do not 
attach very great importance one way 
or the other to the point, but I think 
it is important to tr-y to keep the Indian 
e.xperienec as well up to date as possible. 

11.650. By Proposal 179 I see the 
Secretary of State 'is bound by the 

LIOOKO 


decision of the majority of his advisers 
as regards rules which have been drafted 
for conditions of sendee, etc. 7 — Yes. 

11.651. Is that the rule at present 7 — 
That is the rule at present. 

11.652. Mr. Jayakar asked you a ques- 
tion with regard to the last sentence in 
Proposal 183, according to which you 
pi-oirose to extend the same privileges to 
those who will enter the Sendee after 
the Constitution Act comes into force 7 
—Yes. 

11.653. May I take it there will be no 
distinction in regard to these nrles 
between the Indian members and the 
British members of the Indian Ch-il 
Service 7 — Yes — no more distinction than 
there is at present. I put my answer in 
that form, „because Sir Phiroze will 
remember that there is this distinction 
between overseas pay and non-overseas 
pay, but I think what is in his mind is 
whether there would be differentiation 
in other ways between the two. There 
would not be. 

11.654. I will tell you what I had in 
my mind. I understand that Indian 
members of the Indian Civil vServioe, 
after the passing of the present Govem- 
mont of India Act, were also given the 
concession to apply for proportionate 
pension if they dc.«ired it, but that con- 
cession was withdrawn about 1923 in 
the case of Indian members of the Indian 
Civil Ser\-ice. I should like, to know if* 
this concession is proposed to be 
restored 7 — We contemplate no differen- 
tiation of that kind under our proposals. 

11.655. That is to say, both Indian and 
European membei-.s of the Indian Cir-il 
R(;rviee will be given this eon cession 7 — 
Yes, Sir Malcolm reminds me _ that 
there is a difference now, but I think I 
am right in saying there was no differ- 
ence after the passing of the 1919 Act. 
For tiie first ])eriod after the passing 
of the Act there vras no difference. 

11.656. For Indians the concession 
was withdrawn in 1923. I want to 
know if the Indian members of the 
Indian Civil Service arc to be given this 
concession again 7 — ^Hcre again 1 would 
like the advice of the Indian Delegates. 
I would have thought that it was a mis- 
take to make a distinction hetweeu the 
two classes. 

1 ) 
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11,057. My personal view is fJiat there 
is no nece.s'sity now for conlinuing to 
offer this concession when the new 
entrants will enter the Service with 
their eyes open V— But we do not pro- 
pose to make the concession to new 
entrants. 

11,658. I am glad to know that. You 
meaii neither to Indians nor to 
Buropoans 1 — No : the conces.sion is 
only for existing officials, British and 
Indian. 

Sir Fliiroze Setlina.l Bor Indians the 
coiice.csion has, as I say, been discon- 
tinued since 1923, hut do I understand 
j'ou to say that in the case of ncAV 
entrants, Indians or Europeans, tliis con- 
cc'Sion, namely, that they could retire 
on propoi’tionate irension, will he dis- 
continued ? 

Marquess of Heading.] Do you mean 
new entrants since 1923 ? 

Sir Phiroze Sethna.] No — new en- 
trnnls after the Constitution Act comes 
into force. 

Mr. Zafrulla Khan.] After the pass- 
ing of the xVet '? 

Sir Phirose Sethna. 

11,059. Yes. — ^I am reminded that we 
do give this right to the new entrants 
for the new five years. 

11,600. Europeans and ludiaus ? — 1 
am informed it is Europeans. 

11,061. Only Europeans ? — Yes. 

11,602. Then there is a distinction ? — 
Y'es, there is a distinction. 

11.663. And you propose to continue 
it ? — It is continuing the present rules. 
The basis of these proposals is to lake 
over existing mles. 

11.664. I am in favour of your with- 
drawing this concession from Indians ; 
I am entirely in favour of what has 
been done since 1923 ; but I sec no 
reason for continuing this concession to 
new European entrants after the pass- 
ing of the Act. "Will you consider 
that 1 — ^Yes. 


3fr. Zafrulla Khan. 

11,665. Mill the Secretary of State 
consider wliether there is any necessity 
to continue the concession after the 
p.assn.g of the next Act •? After the 
passing of the next Act everybody 'Si 


know what is the proposed Constitu- 
tion, and wlij' should the concession re- 
garding xn-oportionate pensions be 
given to entrants who enter the Service 
after the passing of the next .5.et V — 
My reason was a purelj' practical reason, 
and there was no other reason in my 
mind, that I was nervous in Ihese ffve 
years of recruitment going badly, and 
on that account I was anxious to give 
the new entrant eveiy legitimate assur- 
ance that we could that he would have 
a career, and that he would have, gene- 
rally speaking, the rights that existing 
olllcials have. 

11,606. To that I am not objecting. 
By all means give him the assurance 
that the rights under which he enters 
will thronghont the eour.=e of his ser- 
vice he guaranteed to him, hut the con- 
cession that was given to certain officers 
on the iiassing of the last Act was on 
account of the fact that they did not 
know under what conditions they were 
then going to serve, and that they must 
bo given the choice, and, if tliej' did not 
like the conditions, they could go away. 
AVhv should that he continued after the 
pa'-sing of this next Act when every- 
body in the country will know the con- 
ditions under which they will bo serv- 
ing after the passing of the Act _? — 
Will they know the conditions under 
wliicli they will be serving ? The Act 
will !)(“ there no doubt, but it is veiy 
diffienlt to predict with great changes 
of this kind what is going to liai>pcn, 
and I can well conceive a young man, 
and, iierhaps more important, the 
parents of a young man, asking Ihem- 
selvc.s the question ; “ What are going 
to he the conditions, not in the next year 
or two, but over a longer period,’’ and 
there is no doubt about it at all, that 
this is a right that is greatly valued, 
and I believe myself that the fact that 
a right of this kind exists keeps ])eople 
in the Service rather than drives them 
out of the Service. I think they feel 
that they have got this right in case 
things go really wrong, and that has 
a steadying effect on them in their ser- 
vice. 


Sir Phiroee Sethna. 

H,667. On the contrary, that rixtht 
might he resorted to in the manner 
Lord Lytton referred to ? — What t.^ould 
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Sir Malcolm - say about that, and the 
effect on service conditions, (Sir 
'Malcolm Hailey.) I think on the whole 
it undoubtedly has a steadying effieef 
on men. I often discuss with men the 
chances that they have under the new 
Constitution. I ask them whether they 
think that when the new Constitution is 
introduced they will have to leave India, 
and they say : " No, wo intead to go 
on and see how it works, and we will 
go on as long a.s possible because we 
know that, if we find conditions as we 
consider them impossible, we still have 
the right of retiring on proportionate 
pension,” and the result is that they go 
on up to the end of their ordinary,., .-ser- 
vices. I think there was, .is Lord Lytton 
said, a certain numlier of men who ori- 
ginally retired, not really through being 
discontented at the changes hi the 
Constitution, but for other reasons, but 
they have all gone. I do not think that 
men coming into the Sen ice now are 
I'kely to rnlive in the same way. On 
the whole I should think that this liberty 
of retiring on proportionate jiension will 
get 3 ’ou better I'ocruits than if you 
withdrew the rule, and it is more likely 
to ' keep the people contented in the 
SciTiee. That is the general feeling I 
have about it. 

11,068. Will not this arrangement co.-t 
the country more ? — (Sir Samvel Hoarc.) 
I would have thouglit not. I would 
liave thoughl what would cost the 
country far more is bad recruitment and 
constant changes. 

Dr. B. B. Amhedlcar. 

11.669. Jfight I maJte a suggestion 
for consideration on this matter ? In- 
stead of giving the right outright to the 
new entrant would it not be hatler for 
the Sccrefar 5 ' of State to retain a dis- 
cretion in liis own hands ithieli lie may 
c.’cercise in a genuine case where a man 
_wants to retire hoeause he has really 
been suffering under the new conditions, 
and doe.' not really want to take ad- 
vantage of this rule ? — "We can consider 
a suggestion of that kind. I assume 
Dr. Amhedkar’s suggestion j’efer.s to 
the new entrants ? 

11.670. Yes, I am talking of the new 
entrants. Tu that case the Seerntaw of 
State_ may retain in his own hands a 
.certain amount of discretion which he 
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may exercise in favour of, a man who 
has genuinely proied to the Secretary 
of State and his advisers that the reason 
of hi.s retirement is discontent and clis- 
satisfaetion with the new conditions ? — 
1 >,hou]d like to consider a sugge.stion 
of that kind. The doubt that is in ray 
mind is whether the mere fact that 
there is this discretion will take away 
the a.s.surance from the mind of the 
parent, or the university, or the school 
from which the j'onng man is coming, 
but I will consider it. 

Sir Phiroce Sethna. 

11.671. You will consider il ? — Yes. 

11.672. To turn to the Public Sei’vice 
Commi.ssion, may I ask if the sugges- 
tion thrown out by Lord Eustace Percy 
thi-: morning, of having only one Public 
Sf'-viee Commis.sioii throughout ‘the 
country, was considered by tiie authors 
of the White Paper ?— Ye.--, 1 iliink we 
have certainly considered it, but we do 
not see at j.>resent bow it would fit in 
with the various Provincial Govern- 
ments. 

11.673. Do not you think that sucli a 
Public Service Commission t.'ould be 
greatly looked uji to, highly lespicted, 
and that it would be easier for Govern- 
ment to find a smaller number of very 
capable men to discharge these duties 
flmn would be the ease if we Iiad more 
Public Service Commissions (luoughout 
ilie eoiuitry, and, further, will not it 
effect a saving in expenditure because, 
even if the Provincial Governments are 
asked to contribute towards a Ceiitjal 
Public Service Commission, they would 
be eontributiiig far less tlian what they 
would have to pay if they had their own 
Public Service Commission. At any rate, 
will you consider this ■? — ^Yes, I think 
there is a good deal in what Sir Phiroze 
says. On the other hand, I think there 
is a good deal in the arguments in favour 
of Pro\'inciaI Commissions. I would have 
thought from the correspondence I have 
had on the subject that a good many of 
the Provinces were very intent upon 
ha%nng their own Commissions, and if 
there is a strong provincial feeling on 
the subject I would ha-ve thought that 
ill the provinces they would pay more- 
attention to their own Commission rather 
than to a Central Commission, the start- 
ing of which they may rather re.sent. 

t)2 
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snry in the interests of Inclian leraiues, 
hceauso the jn’csent system of exemption 
from Income Tax does not benefit the 
pensioner to t)ic extent of a single penny, 
whereas it involves a loss of se\-eroi lakh-s 
of rupees a year to the Indian revenue.'. 
The only peu&ionor.s who would suft'er by 
flic removal of such exemption would be 
those imti'iotic gentlemen who reside 
abroad, away from England, to avoid 
the British Income Tax? — I am afraid I 
would not admit the .iustice of Sir 
Phiroze’s claim at all. This is distine- 
tively an Indian obligation. I cannot 
see in the least win' the British Treasury 
or the British taxpayer should take it 
over. It is au Indian obligation that 
must be met out of Indian levenues. 
Secondly, upon Sir Phiroze’s own admis- 
sion this arrangement would leave outside 
any pensioner who was not residing in 
the United Kingdom, including the 
Channel Islands, the Continent and the 
Dominions. 

Sir Phirose Sethna.] Try to rope them 
in. 

Sir AhAur Bahim,] But the Indian 
Income Tax Act provides that from all 
pensions payable ' the tax is to bo de- 
ducted at the source and then the pen- 
sion is paid. That is the provision of 
the Indian Income Tax Act. 

Sir Phiroze Sethna. 

11.682. I do not press for -in answer 
to-day, Secretary of State', but this is a 
point which has been taken up in the 
Indian Legislature more than ouec. The 
loss of revenue amounts to several lakhs 
of rupees, and I would request you to 
give it. your serious consideration ?— T can 
quite understand the Indian taxpayer 
being very anxious to push tliis obliga- 
tion on to the shoulders of the British 
taxpayer, but I can equally understand 
the firm detennination of the British 
taxpayer under no circumstanceu to have 
the obligation shifted on to his siiouloei'S. 

Mr. ZafruUa Khan. 

11.683. The obligation is to^ pay the 
pension. Is the obligation also to pay it 
tax-free ? — ^Yes. 


11.684. Supposing there is a British 
subject residing in India draiving his pen- 
sion from Japan, is the Briti.sh Go”ern- 
nieiit in India, in view of their obliga- 
tion to pay that pension, no' to deduct 
the tax ? — These pensions, I think I am 
right in saying, have always been paid- 
lax-free ; that has been the nahitual 
practice, and I would see gr.ave objec- 
tions to elianging the arrangement. 

Dr. B. B. Anibodkar.] What would be 
the position of a Civil Servant pensioner 
if he were residing in England ? Would 
he not pay Income Tax on iii.s pension if 
he drew it in India ? 

Sir Abdxtr Bahim.] It is deducted at 
the source. 

Dr. B. R. Ambedkar.] Therefore to say 
the obligation is to pay the pension lax- 
free is not a correct statement. 

Sir Phiroze Sethna. 

11.685. No, it says, " will therefore 

also be exampt from Indian taxation if 
the pensioner is residing permanently 
outside India.” He pays it in India ? — 
It is a continuation of the existing pre- 
sciiptive right. - 

11.686. True, but it is positively un- 
fair in this case for tliis i’ea.sou, that 
whilst a man who is not a pensioner and 
who derives his income from dividends 
on his shares in Indian Comj'Pnies brings 
that money here, the British Exchequer 
pays the proportion of his Income Tax 
relating to that income from Indian 
shares to India ; similarly the British 
Exchequer might pay (he Income Tax 
upon the amount of the pensi>m to India? 
— I cannot imagine that the British Ex- 
chequer would accept that point of view 
or would undertake au entirely new lia- 
bility. 

Sir Phiroze Sethna.] But they have 
accepted that liability in the ease of 
other incomes— other than pensions. 

Chairman,] I propose to adjourn now 
until to-morrow evening at 5 o’clock, 
when we sit until 7.15. 


(The Trif»ie.sft’s are directed to withdraw.) 

Ordered : That the Committee be adjornmed to to-mon'ow at 5 o clock. 
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India in which a repudiation of debt 
could become a practical possibility, and, 
further, that it is inconceivable to them 
that, in dealing with any scheme of con- 
stitutional change in India, Parliament 
could fail to pro\dde such safeguards as 
may be necessary to ensure the due paj'- 
inent of pensions to officers who have 
seiTcd the country. These pledges 
obviously apply equally to the Services 
which Sir Henry Gidney has in mind as 
to those controlled by the Secretary of 
State, and the powers confeiTedl hy the 
AVhito Paper are such as we believe will 
enable them to be implemented without 
any question arising, of pensions, in cate 
of default, being actually made by His 
Jlajesty’s Government themselves. I take 
this opportunity however of coiTCeting 
a possible misunderstanding on anotlier 
point. I see it suggested in the Press 
tliis morning (and, incidentally, I would 
draw the attention of the Chairman and 
the Committee to yet another leakage of 
our. proceedings) that I had stated that 
gazetted officers and subordinate ser- 
vices would be treated, similarly to the 
superior services, the implication being 
that they would be so treated in all 
respects. A comparison of paragi'aphs 
182 to 189 and 191 to 194 of the White 
Paper 'will show* that this is not the ease. 
I will explain the matter in gi'eater 
detail in the note that I have promised 
to circulate. 

Sir Rari Singh Gonr. 

11.688. My Lord Chairman, I under- 
st.and the Secretaiw of State i.s, at the 
present moment, confining himself to the 
elucidation of points ari^iing out of the 
AVliite Paper without giving his own 
Hew on the various points after con- 
."'ideration of the evidence AVliieh has been 
given on this subject by responsible wit- 
nesses, including the repre-sentatives of 
the Indian Officers’ Association ? — I am 
giving evidence of both kinds. I am 
defending the proposals of the AVhite 
Paper, but in my defence I am by no 
moans ignoring the evidence that has 
been given to the Committee. 

11.689. May I in this connection draw 
the attention of the Secretary of State 
to a passage which occurs in the Simon 
Report, volume II, page 289, paragraph 
330, to the following effect, “ None of 


the provincial Governments recommends 
the continuance of All-India recruitmcni 
for the irrigation branch of the Indian 
Seindee of Engineers or for the Indian 
Forest Sendee”. Do I take it that this 
view has found favour with the authors 
of the White Paper ? — No. In the White 
Paper we propose a transfer of the Ser- 
vice. What I was doing yesterday m 
answer to certain questions, was emphasis- 
ing what I think is accepted by all of 
ns, namelj’’, the great importance of the 
Irrigation Department and the cliffieulty 
in view of its extent, say, in a province 
like the Punjab in applying to it special 
treatment. 

11.690. But the view’ of the Simon Com- 
mission was that .these services should 
be provincialised according to the view 
of the provincial Governments ; that all 
the proi'incial Governments were for the 
jirovincialisation of those sendees. In 
the passage which I have refen-ed to, 
the view of the jirovincial Goveinment 
was that the All-India recruitment for 
these sendees should not continue ? — That 
is the proposal of the White Paper. 

11.691. So I wdsh to point out tint 
the proposal of the White Paper accords 
with the views of the provincial Gov- 
ernments referred to in the Simon Re- 
]iort ? — With the ^dews of the provincial 
Governments referred to in the Simon 
Report, that is so. 

11.692. It has been said in a question 
or two that if the provineialisation of 
the sen’ices took place, there might he 
an elimination of the European element 
and in conseqnenoo a deteidorntion of 
efficiency. I wdsh to point out that this 
proposal of the White Paper is in 
accordance with the view of all the pro- 
vincial Governments wdio were consulted 
by the Simon Commission ? — That is so. 
It is however fair to say — and allusion 
was made to this fact yesterday — that in 
the Punjab there is a differene of opiniem. 

11.693. That difference of opinion micht 
have arisen since the ])rovincial Gov- 
ernments had written to the Simon Com- 
mission at the time ? — Ye,s. I have had 
my attention called to the ])assage3 in 
the report of the Shiion Commission ; I 
think they amount to this, that the 
Governments took the view that Sir Hari 
Singh Gour has just stated. The ex- 
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pei'ts, on tlie otlier hand) took the other 
view. 

Sir ilori Singh Gour.} That is to. 

Itarqucss of Reading. 

11,094. Is it right that tlie Commission 
itself took the other view, too ?— No, the 
Commission itself accepted the views of 
the provincial Governments, hut in evi- 
dence there was contrary evidence given 
by experts. 

11,695. I may be wrong about it, “ I 
am only just looking, but I see almost in 
the sentence that follows from what Sir 
Hari Singh Gour read, “ some of the 
heads of these Departments take another 
view ” — that is the e.vperts. 

^,096. Then follows this sentence ; 
“We ourselves see strong adivantages in 
the preservation of All-India reeniitment; 
particularly for the Irrigation Service” 7 
— 'Yes. Let us just enn-y it on to the 
end. Lord Reading. 

11.697. Yes, I have not read it all ; I 
only noticed that 7 — I thought in the 
recommendations at the end the pro- 
vincial recruitment was accepted. 

11.698. I have read through hastily all 
that paragraph ; it does not qualify that 7 
— In any ease, if the setTiee is to be a 
provincial service, I think that the Com- 
mittee should realise the ditfieultics that 
there may be in All-India roeruitmenf. 
Lord Reading, I have got now a further 
passage here in which it is correct to 
say that the actual conditions of recruit- 
ment were loft open. The transfer was 
accepted, but the conditions of reeniit- 
mont were left open. On page 314, para- 
graph 367, it says : “ It is a matter for 
considei'ation whether the Iirigation Ser- 
vice and the Forest Service should not 
he similarly reeimited” — that is to say, 
upon an All-India basis. 

llarqucss of Reading.] I only made the 
correction because the passage* that Sir 
Hari Singh Gom- read, confined as it wa.s 
to Govennnents, nevertheless did not 
bring in the fact that the Comrais-sion 
had not accepted that. 

Bh- Hari Smgh Goar.] I was de.alin" 
v.ith the views of tho provincial Govern- 
ments as conveyed to the Stntutoiw Com- 
mission. V/ „ 

Marquess of Reading.] Quite right. 


Sir Hari Singh Gour. 

11.699. May I also draw the attention 
of the Sceretai-y of State to a passage in 
the Lee Commission Repoid, para- 
graph 14, page 8, where they point out 
that the continuance of an All-India 
Service amenable’ to an outside authority 
is ,a constitutional anomaly 7 May I 
quote the exact words ? “ In the tvaim- 
feiTod field tlie responsibility for ad- 
ministration rests on Mini.sters depen- 
dent on the confidence of jirovincinl 
Icgi.sliiturcs, It lias been repi'csented to 
us that nlfliough Jlinister.s have ■ been 
given full power to prescribe iiolicy, they 
might he hampered in carrying it out by 
the limitations to their control over the 
All-India Seiwiees inusippch as members 
of fhe.se services, unlike those of jiro- 
vineial .servicc.s, arc appointed by the 
Secretary of State and cannot be dis- 
missed except by liim, whilst their 
salaries arc not .subject to the control of 
the local legislatures. Ministers them- 
selves have told us ihat tho All-India 
ofliceivs serving under them have with 
negligible oxceplion.s given most loyal 
support in carrying out their policic-s 
hut the constitutional anomaly remains 
that ilip control over the trausfen'cd 
field eontoraiilated by the framers of the 
Government of India Act 1ms remained 
incomplete.” The While Paper propo.'ial 
therefore continues this constitutional- 
anomaly for at least the next five ycni'S 
after the commencement of the new 
Constitution Act. Is not that so 7 — ^Ycs. 

11.700. Now if wc exnmjne the ques- 
tion in a closer light, is it not a fact 
that the reeniitment for tho next five 
years after the commeiicoinont of Ihe Act 
would be of members of flic Indian Ciril 
iScrvicc or of the Police Service, who 
would, diu’ing these years, carry on the 
duties wliich arc carried on in India by 
members of the Provincial Civil Sendee. 
Sir ^r.aleolm Hailey, with his experience 
of the adminisiration of India, will 
perhaps hear me out when I say that 
during the first few years the membcis 
of the Police and India Civil Services 
cariw on exactly the same duties as the 
Deputy Collectors and Magistrates, and 
Deputy lilagistrates and Deputy Super- 
intendents of Police. Is it or is it not 
sm 7 (Sir MaJeohn Hailcij.) Yes, during 
the first few years they do. 
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11,701. Therefore the result of the con- 
tinuniico of recruitment after the eom- 
incnceraent of the Constitution. Act would 
be timt you will have an accumulation 
of a number of 5'oung men who, during 
those five years would he carrj'ing on the 
duties which are ordinarily carried on by 
the membei’s of the Indian Provincial 
Sendees. Now, that« being the case, 
what data can be fuimished at the end 
of iive years to judge of the appropriate- 
ness of continuing the All-India reeruit- 
}nent when the main test of the necessity 
of having AJl-India Sendees would be 
wanting in \dcw of wdiat I liave 'just now 
pointed out ? — (Sir Samuel Hoare-) I 
should not ,agi-oe that the main test 
would be wanting. I think there are a 
number of tests, and I do not know 
which 1 sliould saj’' was the main test. 
What I should have thought W'aa most 
important to retain was a breathing 
space in which things could settle down. 
After all, however wmll the constitution 
goes, the first few years ai'e going to be 
very difficult years. Further, ww all, I 
suppose, admit the necessity of getting 
good men, British and Indian, into the 
vaidoiis Sciwices. I can imagine no 
greater calamity than that, if in the first 
difficult years such changes were made as 
to endanger recruitment to the Seiwices. 
Oir that account the whole basis of these 
proposals is that tliere should be a 
breathing space in which we should 
gather together as fru’ as we can the 
e.vpeidences of the period, but still more 
in which we could avoid any kind of 
grave anxiety taking place in the minds 
of the families, British and Indian, from 
wliom recruits are drawm, with the result 
that the recruitment to t'lcse Services, 
British and Indian, might be com- 
promised for m^any years to come, and 
indeed for ever. 

11,702. In riew of the last sentence of 
the Secretary of State's statement, may I 
beg to point out to him that, even assum- 
ing all that ho has said, the conclusion 
15 a non Bequifiir because there is a veiy 
large body of opinion in India voiced by 
the representatives of the Indian Ofllcers' 
Association wdiich comprises a fairly 
large iiuinher of Indian members of the 
Indian Civil Sendee, namelj^ 26, as 
stated at page 1209, who might under 
the new^ Constitution prefer, as the 
representatives say they would prefer. 


that their recruitment and conditions of 
service should bo under the Governor- 
General. If the Secretary of State would 
put the new recruits upon election, and 
ask them whether they would like to bo 
under the control of the Secretary of 
State or the Government of India then 
the apjjrehcnsion he has in his mind 
would be, to a large measure, if not 
entirely, dispelled 7 — Sir Hari Singh Gour 
is really raising a whole numjier of 
different issues now. Indeed, in his last 
sentence, he raised two issues as if they 
wei'e the same. TJiey- are very different 
issues. He spoke at the beginning of 
his sentence of recruitment under the 
Governor-General, and he spoke at the 
end of Ills sentence of recniitment under 
the Government of India. The two 
things are very different. 

31.703. I admit that. — What c.xaetly is 
in his mind 7 

11.704. I would modify the statement 

that is made in the eridence and say we 
will assume the recruitment under the 
Governor-General ? — Yes. Now there 

is an issue that tlie Committee should 
legitimately consider. Let me state it ? 

11.705. Yes 7 — It is said that Indian 
sentiment would be better reconciled to 
the recruitment of the All-India Serriees 
if the Governor-General were the recruit- 
ing agent, and not the Secretary of 
State ; the Governor-General, that is to 
say, at his discretion. Indian sentiment 
I would admit wovdd favour an alterna- 
tive of that kind. On the other hand, 
the ease has been put to me that a 
change of that kind, whether it meant 
much or whether il meant little, would 
rightly or wrongly disturb the sources 
from which wc draw recruitment in this 
country. I am not quite clear myself 
what it is exactly that Sir Hari Singh 
Gour, and those who hold this view, 
really contemplate. Do they contemplate 
that this changed method of recruitment 
should he little more than a change in 
name, or do they conten\-Dlatc that it 
should be a change in substance, and if 
it is to be a change in substance, what 
exactly is it that they have in their 
mind '? I ask this question not to make 
a debating point, but for this reason. I 
have always been very neiwous myself of 
making a proposal of this kind that 
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11,715. Bnt subject to all the control 
■which the Secretary of State constitu- 
tionally exercises over him ? — That is 
bound to ho the constitutional position. 
You see, Sir Hari, it really comes down 
to this, that it is an issue between these 
two alternative.s : If the change means 
verj' little, is it worth making in view 
of the anxieties that it does stir np in 
certain people’s minds ? If it means a 
great deal I think still more would it 
stir up anxieties in the minds of the 
Indian Civil Service, and I feel still more 
would it stir up anxieties in the minds, 
possibly, of Parliament ; but, as T say, 
this is a difficult issue and we have 
thought a great deal about it. Upon the 
whole, we thought that for this compara- 
tively short period it was better to make 
no change at all to go on exactly as we 
are. 

iilr. ill. R. Jaiial;cr. 

11,710. iila.v I ask the Secretary of 
State’s attention in this connection to 
paragraph 21, Clause 1 of the Governor- 
General’s Instrument of Instruction's ? — 
Yes. 

11.717. I want to luiow whether, as Sir 
Hari Singh Gour suggested, the Gorernor- 
General in recruiting and conti oiling 
would be acting at his discretion. 1 sup- 
pose that clause would apply to the 
Governor-Generars actions. Paragraph 
21, the first clause, says ; “ The matters 
arising in your Departments which yon 
direct and control on your responaibiiit.> 
or in matters the determination of whie'li 
is by law committed to your discretion” 

that is the technical expression ? — Yes. 

11.718. Theli you go on to say ; *• It 
is our will and pleasure that you should 
act in exercise of the powers bj' law con- 
ferred upon you in such manner as j'ou 
may judge right and expedient for the 
good Government of the Federation,’’ — 
this is the imjjortant thing — “ .subject, 
however, to such directions as you may 
from time to time receive from one of 
our Principal Secretaries of State ” ?— 
Yes. 

11.719. So he would be guided by the 
Secretary of State under this clause ? — 

1 es. 

11.720. So practically there would not 
be much distinction between the Secre- 
taiy of State controlling and recruiting 


on his own authority and the Governor- 
General doing so at his own discretion. 
In both cases the supreme authority 
would be the Secretary of State ? — In 
both cases the supreme authority is the 
Secretary of State. That does not, of 
course, exclude the possibility of different 
aiTaugements being made, but those 
arrangements would be bound to be sub- 
ject to Parliamentary approval. 

11.721. But what I was suggesting was 
that, even if the Gpvernor-General at 
his discretion was given this power, 
practically under this clause the Secre- 
tary of State would be empowered to 
give such directions as he liked to the 
Governor-General ? — Yes, constitution- 
ally. 

11.722. Therefore, the proposal, while 
it meets the Indian wishe.s, docs not 
slack e)i in any way the ultimate control 
of the Secretary of .State ?— That is just 
the kind of position that Mr. Jayaker 
has eon'cetly explained that I wish to 
avoid. I wisli to avoid a misunderstand- 
ing, namely, that we appeared to he 
doing something that we were not really 
doing. 

Sir Ahdxr Rahim. 

11.723. There is the further considera- 
tion, Is there not, that the Secretory of 
.State would not be acting in a matter 
like this without consulting the Govermn-- 
General, so practically there will be no 
difference ? — I think practically there 
will be little or no difference, unless, as 
I say, changes were made in the methods 
generally of recruitment. ('Iianges might 
equally be made by the .Secretary of 
Slate as by the Governor-General. 

Sir Hari Singh Gnur. 

11.724. The other suggestion in this 
connection is stated in the Report of 
the Services Sub-Committee of tlie First 
Round Table Conference, page 65, where 
I find the following short statement : 

“ Dr. Ambedkar, ilr. Zafrulla Khan, 
and Sardar Sampuran .Singh arc averse 
to 'further recruitment on an All-Indin 
basis for the Indian Civil Service and 
the Indian Police Ser^uee, save in respect 
of the European element in tho.-c Ser- 
vices”? — Yes. , 

Sir Hari Singh Gour.] The suggestion 
that is embodied in this recommendation 
seems to be that the Secretary of State- 
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point of that kind. (Sir Maholm 
Eailct/.) It is a matter, of course, that 
tvc have often discussed ■with Members 
of the High Courts, and 1 think I may 
say, ■u'ithout breaking any confidences, 
thiit Indian judges in tlie High Courts 
have tliemselves often expressed to me 
an opinion of the value of having Scs* 
sions Judges drirun from the Indian 
Cirdl Service. As for their being 
amateurs, the difference between the 
two is this, that ■irhereas you take an 
Indian civilian and after five years put 
liim through a judicial (raining, and 
then appoint him to the Judicial Ser- 
rdee, in the ease of men taken from the 
Bar, what we do at present is ro take 
them into the Judicial oerviee after 
perhaps one or, at the outside, two 
years’ irrnetiee at the Bar. That is the 
extent of the difference of judicial ex- 
perience or legal experience between 
them. The value of the Indian Civil 
Service judge is that he has had a con- 
siderable experience o;f administr.ative 
and police avork ; he has also had 'vs'hat 
a very few members of the Bar have had 
avhen they come into the Judicial Ser- 
vice, a large experience of I’evenue 
■work. His administrative experience 
becomes of particular value if and when 
he is appointed to a High Court judge- 
ship, because the High Courts, as has 
been pointed out to the Joint Select 
Committee, have large administrative 
functions. Certainly, '.vhen all the local 
governments ivere consul ced, they not 
unanimously, I admit, but bj' a strong 
mnjoritj', pressed on genewil grounds 
for the retention of the Indian Civil 
Sernce element in the judiciary, and 
although many opinions have tjcen ex- 
pressed by the High Court on the ques- 
tion whether jiidgeshijjs should be re- 
served in the Iligh' Court by statute for 
civilians, and also on the qne.stion 
whether Indian civilians should be 
eligible to preside over those courts, yet 
the High Courts themselves, as a rule, 
have also been in favour of retaining 
Indian civilians in the judicial cadre. 

klr. ZafrtiJIa Khan. 

11,731. In order not to have to refer 
again to this matter, may I clear np one 
or (wo matters that arise from your 
statement, particularly that part Avhieh 
compares the legal experience of those 
reenuted from the Bar .and the ex- 


perience of those who are drafted iiito 
the Judicial Sendee from the Indian 
Civil , Service. You have said that those 
reeruited from the Bur are recruited 
generallj* after one year — at the outside 
two year’s practice. There, I would 
not 'liller much from you. In some 
Provinces it is semetirats three, four 
or five years. j\Ij' question is this ; Is 
it not a fact that those who are re- 
cruited from the Bar after tu'o or 
three years’ experience of practice are 
recruited as subordinate judges and not 
as district judges ? — That is so, yes. 

n,735. The members of the Civil 
Sendee who, after judicial training, are 
put into the judicial branch, are ap- 
pointed as district judges '? — That is 
so. 

11.736. These Indian member, s of the 
Bar who are recruited as .subordinate 
judges, after how marij^ years’ experi- 
ence on the ••'verage do they become dis- 
tinct judges ? — ^After a considerable 
number of years. 

11.737. From 15 to 20 ? Not al- 
ways, but a considerable number of 
years — ^from 10 upwards. 

11.738. Then it would be correct to 
say that as compared with the five years’ 
experience on the administrative side 
ot an Indian Civil Servant wlio becomes 
a district judge, they have 15 to 20 yeiu's’ 
judicial experience as sub-judges and 
more than three years’ experience as 
legal practitioners ? — Yes ; that ex- 
perience as sub-judges is on the civil 
and not on the criminal side. 

11.739. Then again, there is a small 
number of gentlemen who are recruit- 
ed from the Bar direct as district judges 
in some Provinces, at least ? — Yes ; in 
some Provinces a very small number of 
appointments was made direct to the 
Sessions Judgesliips from the Bar. 

11.740. And those uho are appointed 
direct as district judges from the Bar 
are not appointed with less than from 
10 lO 15 years’ practice ? — Yes. 

Sir Ahdur Eahim. 

11.741. A statutory limitation of 10 
years ? — That was an experiment that 
was tried in some of the Provinces. I 
think the general feeling -was that 
direct appointment from the Bar to 
Session judgeships did not alloTV yon to- 
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get won of the best class, that is to 
say, that if a man was really successful 
at' the Bar, he would not come in as a 
Session judge but prefer to wait for 
his chance of a Higli Court judgeship 
afterwards. 

Mr. ZafriiUa Khan.} I was not con- 
testing any of your statements j I 
merely wanted the material to be com- 
plete. 

Sir Reginald Craddock. 

11.742. Might I put another point, 
my liOrd Chairman ? It may be as Sir 
Malcolm Hailey said, that in the 
Punjab the civilian judge ims ro pie- 
vious exiierience of the administration 
of civil justice ; but in some Provinces 
the practice ha.s been in I'oree for a 
good many years of putting The man 
who has chosen the judicial sendee in 
for certain periods to do the work of a 
subordinate judge before he is after- 
wards promoted to be district Sessions 
Judge. I do not know whether it is 
done in the Punjab ; I know it is in 
the other Provinces. On tlm otjier 
hand, I would like to stress one iioint 
on that subject, and that is that the 
magisterial experience of the Indian 
Civil Service judge, which may have 
been over many years, is of extreme 
value to him in regard to all the crimi- 
nal eases that he has to deal witli, go 
there is a great deal of compensation in 
the case of the civilian judge for per- 
haps not having studied the law ipiite 
as much as some of the membci's of the 
Bar 7 — I might add to my statement in 
view of what Sir Reginald Craddock 
has said that the civilian judge has al- 
ways had a somewhat lengthy experi- 
ence as a magistrate, and when the High 
Courts have discussed the merits of ap- 
pointing civilians to the judiciary, they 
have always emphasised his value as a 
criminal judge. 

Ai'chbishop of Oanterhury. 

11.743. May I ask one question of the 
■Secretary of State on this impoitant 
matter 7 There was a good deal said 
dining the evidence about the advis- 
ability, even if no change is made in 
regard to promotion of Indian Civil Ser- 
vice men to judicial office, that an ox- 
ceiition might be made in the case of a 
Chief Justice. I understand it is. the 


pr.actice now tliat an Indian Civil {jcr- 
vice man who has been a High Court 
judge, has not been eligible for appoint- 
ment as Chief Justice. I think you 
indicated in the evidence that yqu 
thought that, in spite of tluit, you would 
wish that present bar to be removed. 
On the other ,,hand, others (I think Lord 
Heading') seemed to think that there 
might be great advantage in at least in- 
sisting that the Chief Justice should be 
a man who had throughout been trained 
as a lawyer 7 — (Sir Samttel Hoare.) I 
have always felt that those are very 
difficult questions and they are essen- 
tially questions for the Committee to 
discuss. My own view is, once again, 
that it is better to leave things as .they 
arc, I think, for this period. 

11.744. But in this case, things as 
they are mean, afi I gather, that ' an 
Indian CiHl Sendee man is not 
a^ipointcd to a chief justiceship 7 — Wo 
have left that question veiy' open for 
the Committee. It is really tied up with 
whether you should maint-ain or not the 
pei-eontnges in the appointment of judges. 
Our proposal at present in the White 
Paper is to remove all those restrictions. 
I think if you remove restrictions that 
might bo argued to be to the advantage 
of the cii'ilians, you ought equally to 
remove the other restrictions. But as I 
say, it is a question that I thbik is 
open to -a difference of opinion, and I 
have never wished to dogmatise about it. 
My general new is that it is better to 
leave things as they are, leaving open 
tlie question as to whether or not wc 
should remove these restrictions. 

11.745. But my point is that you are 
making a change in the 'White Paper of 
things as they are. As things are, nn 
Indian Civil Service man is not nP" 
pointed to the post of Chief Justice. 
My reference is question 8000 7 — I th’nk 
His Grace has made a perfectly valid 
point. It is an issue that is tied up with 
the question that we discussed in July, 
namely, whether there should die any 
restrictions oi' whether there should not. 

Mai’quess of SaUshnry. 

_ 11,7'’ 6. But I understand that in prn®' 
tice you have never appointed us Cluof 
Justice anybody except a lawyer ?—TUut 
is so. ■ . . . - • . 



63 


Lord Irwin. 

11,747- There is no statutory bar at 
present to an Indian Civil Service man 
being appointed ? — (Sir Malcolm Hailey.) 

• The statute has been so interpreted. 

Sir Reginald Craddocl:-] But be very 
frequently is appointed to act for some 
considerable tune. 

Marquess of Reading.] That is oirly 
an acting appointment. 

Sir Hari Singh Goar. 

11.748. Non- coming back to the 
answer given by Sir Malcolm Hailejq 
may I ask him ; Is it not a. fact tliat 
while an Indian Civil Sendee officer when 
hr- is told off to do jridicial duty is not 
neeessarilj' a law graduate or has any 
legal qualification. Evei-y member of 
the Bar who is appointed to a judicial 
office is invariably a law graduate, added 
to which he has bad some forensic ex- 
perience ? — That is so, certainl}'', yes. 

11.749. And if the considerations 
wliich Sir Malcolm Hailey bad pointed 
out for the composition of the judicial 
service in India were sound, would it 
not follow that they would have been 
accepted by the British Cabinet and in- 
troduced into England and tlie other 
self-governing Colonies of the British 
Empire 1 — (Sir Samuel Hoare.) I should 
not like to make an answer ai)out that 
at all ; I think it is very much a matter 
of opinion. 

11.750. Xow I wish to J'ofer to another 
question, that is with reference to the 
accruing rights. It is stated in the Lee 
Commission Report that there should be 
a legal covenant, a contract. I will 
draw the attention' of the Secretary of 
State to page 49 of the report. The 
heading is : “ The Safeguard of a Legal 
Covenant.” The Commissioners say in 
paragraph 85 : “As regards emoluments 
generally, we consider that, in all cir- 
cumstances, the most practical form of 
safeguard would be a mutually binding 
legal covenant, enforceable in the Civil 
Courts, between the officer and the 
authority which has anpointed liim. We 
recommend therefore that such ti contract 
should he entered into in the case of 
all futime recruits, and, that to aPC”re 
the position of existing officers a s'mi'ar 
contract to bo entered into, so framed 
as to cover the remaining liabilities con- 


nected with their service and the privi- 
leges to which the 3 ' maj’ be entitled.” 
Has the Secretary of State considered 
the advisability of adopting this pro- 
cedure in preference to embodj'ing them 
in the constitution Act 7 — Yes. Not onl 3 ' 
have we considered it, but I think suc- 
cessive Governments have considered it, 
and "the more we have considered it the 
more impracticable we have found it. 
It is in actual practice quite impossible 
to put into the form of a legal covenant 
all the contingencies connected with a 
great and coiuplioated service. 

13,751. Thou as regards tlie right of 
compensation to officers, the Secretary of 
State slated 3 'csterday that it is left to 
the Secretary of State to determine the 
amount, if 0113 ', of the compensation to 
which an officer might be held entitled. 
Might I in this connectiorr draw the 
attention of the Secretary of State to the 
following recommendation contained in 
the Lee Report, paragraph 82, on pages 
48. and 49. They sa 3 ' : “We recommend, 
therefoi'p, that the Secretary of State 
should refer such claims for eomirensa- 
tion, as tli(? 3 ’ arise, for consideration and 
report b 3 ' the Public Service Commission, 
which, being the expert authority in 
India on all Service questions, will be 
well qu.alified to form a just opinion. 
The Indian Members, however, would 
limit tlie references to the Public vSer- 
vice Commission to cases other than 
those necessitated bv" retrenebment or cur- 
tailment of work. In such cases they 
consider there would be no ground for 
compensation except for the incumbent 
of the post abolished.” The question I 
wish to ask the Secretary of State is wh 3 - 
no effect has been given to this recorn- 
ruendation ? — We do contemplate that in 
rnan 3 >’ cases tiie Public Service Commis- 
sion would be consulted. It seems to 
me very valuable that there should be 
consultation of that kind, but there is a 
difference, of course, between the con- 
ditions contemplated under the Lee 
Commission, natnelv. when the Government 
in .all its activities was directly under 
Whitehall and the condition in which 
there is a large triinsfer of re 5 ponsibilit 3 '. 
Th.at reall 3 ' makes the reason why we 
c.annot go further .than say we would 
encourac-p consultation with the Pubbe 
So’^uce Commicsions. It would be very 
difficult, I think, to make it compulsory, 
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Government of a Province says, “We 
want five officers,” or something like 
tliat : will the Secretary of State have 
an absolute discretion to recruit a larger 
number if he likes ? — Certainly, up to the 
cadre strength, he must have the 
ultimate authority. I do not think you 
can avoid that, but I am not at all con- 
templating a state of affairs in which 
there would he a difference of opinion 
upon a question of this kind. It is not 
as if each of those various interests is 
going out to try to have a controversy 
with the other. I would hope that there 
would not be a difference of opinion. 

11.763. Would the Secretary of State, 
therefore, consult the Government of a 
Province as regards the number ? — They 
always are consulted now, and certainly 
we should go on consulting them. 

11.764. The Government or the 
Governor : that is the distinction I 
have in mind ? — Constitutionally the con- 
sultation would be with the Governor, 
but in actual practice no doubt he would 
take the Government into his confidence. 
What happens is this, is it not. Sir 
Abdur .Rahim ; There is a cadre up to 
which you recruit and then you consult 
with the Provinces as to what their 
requirements are. Perhaps Sir Malcolm 
would amplify for the benefit of the 
Committee what I have just said. (Sir 
Malcolm Hailey.) There is a cadre 
sfrength laid down which contains an 
element of leave reserve, training reserve, 
and the like. Every year recruitment is 
made ^against calculations which show 
what are likely to be the number of 
vacancies in the cadre owing to various 
causes. The Local Government is always 
consulted as to the exact extent of those 
probable vacancies, and the Secretary of 
State then recruits that number of men 
who are necessary to fill up the vacancies 
that are likely to occur. To that extent 
the Local Govcniment is always con- 
sulted. The Local Government is not con- 
sulted as to variations in the cadre year 
by j’ear, though on occasion the Local 
Government does put forward to the 
Secretary of State the necessity for vary- 
ing the cadre. For instance, under 
recent retrenchment proposals representa- 
tions have been made that certain posts 
might be filled from the Provincial 
Service and not from the Indian Civil 
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Sendee cadre. It is on questions like 
that that discussion does take place 
between the Secretary of State, the 
Government of India and the Local 
Government. 

Archbishop of Canterbury. 

11.765. IVould Sir Malcolm say when 
he speaks of Local Government now that 
would, of course, mean under the pro- 
posed change.s the Provincial hlinistry' 1 
— ^I think so in the future, yes. 

Sir Abdur Haliim. 

11.766. Then the Local Government 
will not be in a position to vary the 
number — I mean to vary the cadre 7 — 
(Sir Samuel Hoare.) No, you cannot 
avoid that, but, as I say, I hope that 
no difference of opinion w'ould arise. 

11.767. As regards posting that is one 
of the matters which is in the Appendix. 
How is that going to be worked as 
regards the posting of officers ? Is it the 
Governor-General who is to do the post- 
ing, or the Government — I mean the 
Governor ? — (Sir Malcolm Hailey.) The- 
initial assigning of Indian Civil Service 
or Police Officers to their Provinces is 
cairied out by the Secretary of Slate. 
The wording “posting” in the Appendix 
refers to the posting to particular 
appointments within the Province. The 
ordinary procedure is that the Depart- 
ments concrened make suggestions for 
appointing a particular officer to the 
post of District Magistrate or trans- 
ferring him, or the like. In my ex]ieri-. 
dice there is very seldom any difference 
between hlinisters and the Governor as 
to these postings. They do come up to 
the Governor, and, on occasion, the 
Governor may have to speak to Ministers 
as regards the advisability of altering 
their proposals for postings, but it is 
not at the moment a matter which causes 
any^ gi’eat diffei'ence of opinion in my 
opinion between the Governor and the 
Ministers. 

11.768. Sir Malcolm, may I just put 
this : Now, as regards the posting of the 
Members of the Civil Service that is in 
the Reserv'ed Department, as it is called ? 
— That is so. 

11.769. But under the new Constitu- 
tion there wall be no such thing as a 

E 
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Eeserved Department in the Provinces, 
and the entire secretariat, I take it, wll 
be under the Ministers ? — Tiiat is so, 
certainly. 

11,770. Then how are these postings 
going to he carried out — by the secre- 
tariat under the Ministers, or by any 
Officer attached to tlie Governor '? — At 
present, of course, the majority of the 
Indian Civil Sendee are in Eeseiwed 
Departments and jiroposals for their 
posting do come on the Deserved side to 
the Governor, though, at the same time, 
there are many Indian Civil Sendee 
Officers serving in Transfen'od Depart- 
ments. They are sendng, for instance, 
as Registrars of Co-operative Societies, 
and the like, so that Ministers 
frequently have a say in the postings 
and transfers of Indian Cm! Serrice and 
other officers. That case arises particu- 
larly in regard to Indian Medical 
Service Officers who arc all sendng in a 


it IS jiroposed, for instance, tliat a Dis- 
trict Magistrate should he transferred, 
or an olfieei^ sliall be appointed as Com- 
missioner, or the like, the ease will he 
sent to the Minister, or tnken to tlie 
Minister by the Governor for his con- 
cuiTcnce. 

11,773, I see. As regards promotion 
up to the District Magistrate or the Dis- 
trict Judge it is automatic, is it not, 
and, beyond that, there is an efficiency 
bar, and then there arc selection posts, 
are there not ? — The appointment of Dis- 
trict ]\ragistrnle is not antomatic ; that 
is to say, that an officer is jiresunied to 
become eligible for the appointment of 
District Jlagi-stmte after about sis or 
eight years’ training. He is then defi- 
nitely .selected ns Di.stricl Magistrate 
usually in an officiating capacity, first of 
all, and .suhscqueiitly pcnuancntly. It 
is therefore to that extent selection. I 
have known casi’s in which a Local Gov- 


transferred Depaidment. In the future, ornment has refused to appoint an 
as Sir Ahdur Rahim points out, all Indian Civil Service Officer as a District 


Departments will he traiisfeiTcd ; there Magistrate, and lias kept him as a Sub- 
will be no Reserved Departments ; and Divisional Magistrate prncticallj' the 
the Ministerial lieads of the.se particular whole of his career. 'When a man i-s 


Departments will themselves bo respon- 
sible for all postings and transfers, hut 
where they concern the posting or 
transfer of a member of the Secretary 
of State’s Services, the Minister in 
charge will have to obtain the con- 
currence of the Governor. 

11,771.' In every ease the Government 
will have to go up to the Governor with 
the proposal 1 — (Sir Samvel Roarc.) 
You cannot say exactly what the pro- 


appointed a District Magistrate he re- 
mains in that cadre for the whole of Ins 
career, unless he is selccled for the post 
of Commi.s.sioner, Member of the Board 
of Revenue, or any similar post. 

11,774. Yes ; but, ordinarily, the 
Indian Civdl Servdee Officer becomes a 
District IMagistrate, or a District Ses- 
sions Judge. That is his ordinnrj’’ ?.x- 
pcetntion ? — ^Yes, that is the ordinaiY 
rule. 


cedure will be as a general thing. No 
doubt Governors will arrange their own 
procedure in their own way, hut tlie 
general position is as stated by Sir 
Malcolm Hailey. Actually how it is 
carried out must be a matter for arrange- 
ment by the Governors in their respec- 
tive Provinces. 

11,772. What has struck me, and what 
I am putting to you is that under these 
proposals the Governor must have an 
establishment of his own — a secretariat 
of his own to eany out all these things ? 
—(Sir Malcolm Hailey.) No, that is not 
involved at all. All these matters will 


11,775. There is really no question of 
promotion at all then ?— My point was 
that it is not in the plirase you used 
automatic, because, in some cases, wo 
may keep a man waiting for a consider- 
able time before we regard him ns fitted 
to have charge of a district, but, ns you 
•say, the ordinary expectation of a Civil 
Servant is that at a certain time of his 
career he will- become a District Slagis- 
trate. or a District Judge. 

_ 11,77C. 'Ohen after that the Commis- 
.sioner, or the Slembor of the Board of 
Revmnue — those are what T think are 


b. <,™a ..ri. iS ’’“'"'.rt “‘■’i; 
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28 districts and five Conimissionerships, 
tlierefore out of your 28 permanent Dis- 
trict Magistrates five have an expecta- 
tion of becoming Commissioners. The 
proportion is mucli the same in Provinces 
like the United Provinces. 

11.777. What I Tvant to kno-w is, under 
the proposals of the 'White Paper, who 
V ill make these selections for these 
liigher posts ? — (Sir Samuel Eoare.) I 
suppose the position will Ije exactly the 
same as it is with postings. ( Sir Malcolm 
Hailey.) Yes, it will be the same position 
as with postings. One cannot say in 
advance exactly what the an-angements 
will be under the rules of business in 
each province, but substantially it will 
undoubtedly have to be the ease that 
ministers will make recommendations for 
selection to connnissionerships, but those 
selections will need the concurrence of 
the Governor. 

11.778. It will really be that the 
Government will make the selections, but 
it will require the assent of the Governor 
or province 7 — Yes. 

Marquess of Zetland. 

11.779. May I interpose one question 
there, my Lord Chairman, just to clear 
up the whole of that matter 7 "What 
would be the position with regard to 
appointments to the Secretariat 7 "Would 
those require the concurrence of the 
Governor or not 7 — Yes;, that is a posting 
which would require the concurrence of 
the Governor. 

Lord Eustace Percy. 

11.780. Provided that he is an All- 
India man 7 — Provided that he is an All- 
India ofiScer, and, of course, if we con- 
tinue the scheduled procedure, then all 
secretaries, save secretaries^ in the Public 
Works, or any other excepted Depart- 
ment, would be members of the All-India 
service. 

Sir Ahdur Rahim. 

11.781. And that is the state of things 
as at present, is it not 7 — That is so, 
yes. 

_ 11,782. There will be really no advance 
ui that respect — placing the ofSces more 
Under the control of the Government of 
the future 7 — (Sir Samuel Hoare^ I 
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think there obviously must be a change 
when a large transfer of new depart- 
ments takes place. The position then of 
these officers will approximate more 
nearl}’’ - to the position of the All-India 
services under the transferred depart- 
ments. (Sir Malcolm Hailey.) The 
difference will be that the selection re- 
commendation will be made in the future 
by ministers but wOl need the concur- 
rence of the Governor. At present post- 
ings of Indian civilians, selections for 
secretaryships and the like, are all made 
within a reseiwed department. 

11.783. But there are only a few posts 
that in filling up require the concurrence 
of the Governor now — the more import- 
ant po’ts ; the others do not require the 
concurrence of the Governor. Is that not 
so 7 — I do not thinli it is correct to say 
that, because being made in reserved de- 
partments the Governor can, under ihe 
rules of business, and I think nearly 
always does under the rules of business, 
require that all such cases should be 
brought to him. I think I am correct in 
saying that in nearly every local govern- 
ment these cases, coming within a re- 
served department, all come to the 
Governor by his rules of business. 

Lord Irwin. 

11.784. May I interpose to get this 
clear, my Lord Chairman 7 The essen- 
tial difference between the present prac- 
tice and what will be the practice in 
future, if I follow the argument, is the 
source which makes the recommendation 
to the Governor 7 — ^Yes. 

11.785. At present in all the reserved 
departments, of course it is the reseired 
side which makes the recommendation. 
In future the recommendation will be 
made by ministers 7 — Yes, that is the 
entire difference and it is a very import- 
ant one. 

Sir Ahdur Rahim. 

11.786. May I know what your opinion 
is as regards this 7 Questions have been 
put as regards Indians holding certain 
'responsible positions in the Irrigation 
and Forest Departments — that there has 
not been sufficient experience to say how 
far the transfer of the services and the 
control of the ministers and those in the 
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is this : In a case of that kind, would 
the Minister in charge of the Education 
Department be the final authority 
appointing the Dkector of Public In- 
struction, or would he have to secure 
the concurrence of the Governor to his 
appointment ? — (Sir Malcolm Hailey.) 
Wlien the Education Department or 
similar departments become entirely pro- 
vincialised, then the appointment of the 
head of the department would not re- 
quire the concurrence of the Governor 
unless some change was made in the 
present proposals which would secure 
that the concurrence of the Governor 
should be I’equired for such an appoint- 
ment. (Sir Samuel Hoare.) As long as 
ho is a member of the All-India Ser- 
vices, then the concurrence is needed. 

11.795. But he would not be a mem- 
ber of the All-India Service ® — He might 
be now, might he not ? (Sir Malcolm 
Hailey.) If I might make that clear ; 
for sotue time to come in these ser- 
Hcps il is quite clear that the appoint- 
ment of the head of a department will 
require the concurrence of the governor, 
but when they become completely pro- 
vincialised, that is to say, when .ill the 
present membei's of the Secretary of 
Slate's Services disappear front them, 
then the concurrence of the governor 
will no longer be required in the terms 
of the White Paper unless some change 
is made in those terms. 

Lord Eustace Percy. 

11.796. Then the Depart mental Minis- 
ter of a provincial goverumeut in India 
will have a great deal more power oyer 
the appointment of a head of 
his department than a Departmental 
Minister has in- this country ? — (Sir 
Samuel_ Hoare.) That is about what it 
comes to. 

Lord Hankeillour. 

11.797. Will the Inspector-Geucral of 
Polieo be appointed without tlie concur- 
rence of the governor ? — No ; he is 
obviously a member of the Secrctnry of 
State’s- services. 

11.798. And always will l.'c_ under 
these "proposals ? — For the ■ period set 
Out in the White Paper and until Par- 
liament takes some' other decision. 


Ml-. Zafrulla Khan. 

11,799. Secretary of St.ate, with re- 
gard to paragraphs 176 and 179 at page 
81, do I understand that, having legard 
to the functions which the Secretary' of 
State’s advisers will have to perform 
under these proposals, their main func- 
tion will be a sort of safeguard for the 
services ? — ^Yes. 

11,890. Safeguard against whom ? 
Against the Secretary of State ? — 
Against the Secretary of State, against 
the British Parliament, against nu- 
sj'mpathetic people in India — i.u fact 
against a great many people who in 
theory may exist, but, in practice. I 
liope will not exist. 

11.801. /Would not the Secretary of 
State himself be a sufficient safeguard 
against unsympathetic people in India ? 
— I am not sure what the services ivould 
think about that. This, after all, is 
mainly intended to reassure the services. 

11.802. 'What would be your own feel- 
ing with regard to the matter ? Would 
not the services rjither consider the 
Seeretai-y of State, being .a member of 
the British Cabinet here, responsible to 
Parliament, and so on, would be a better 
safeguard than two gentlemen, both of 
whom might be Indians ? — I .should like 
to hear Sir Malcolm Hailey’s view and 
Sir Pindlater Stewart’s view about that. 
My own view is that the services 'do 
attach importance to this s.afeguard. 
(Sir Findlater Steiuart.) I am quite sure 
they do, yes. 

11.803. Then with regard to the last 

two lines of paragraph 179 ; “ Any 

oidcr which he proposes to make I’.pon 
an appeal admissible to him under the 
Constitution Act from any such mem- 
ber,” — ^what happens if an appeal 
comes up to the Secretary of 
State and he desires to dismiss it, 
and two out of the three colleagues 
(let us suppose there are only three 
colleagues) — say that he ought to 
accept it ? — (Sir Samuel Hoare.) At 
present I am reminded that the Secre- 
tary of State has a vote and a casting 
vote. 

11.804. But my question is with 
reference to the language of the jiro- 
posal as contained in paragrapli 179, as 
to Avhat would be the result. ^The pro- 
posal is that in the ease of any order 

the Secretarj- ’of State will detennine 
the matters upon which he will consult 
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his advisers.” Supposing there arc 
three advisers, two of whom will not 
concur in his proposed dismissal of an 
appeal, then how does the _ matter 
stand?— I think this is a point that 
must be cleared up. As at present 
drafted, I read it to moan that the 
majority vote would decide. 

11,805. So that what it really amomits 
to i.s not whether the Secrctarj' of Slate 
should cany with liim the coneurreiice 
of so many, but the Secretary of State 
in tills particular matter must eariy put 
the wishes of the majority, whatever 
they may be ?— Yes, that is the pre- 
sent position. 

]],806. That is under the propo.saM-— 
Yes t that is the present position ; if is 
a continuance of the present position. 


Mr. M. R. Jatjaher. 

11,807. Including his casting vote ? — 
Y’es, .so long as his casting vote is in- 
cluded. ^ I am assuming it will he 
continued. 


Mr. Zafrulla Khan. 

11,808. That is a matter of detail, hut 
it is a matter that struck mo miglit he 
a difficulty in actual practice ? — ^Ycs. 
Sir Austen Chamherluin is hero, n for- 
mer Secretary of State, and we could 
ask Lord Peel when he comes. I do pot 
think that kind of case has ever ariseu 
in living memory. 

11,80!). But we are talking of the 
future and of the proposal as here 
e\pie«''ed. Perhaps a slightly dilTcrent 
expre.'Sion might meet the case 7 — We 
ivill look into Mr. Zafrulla Khan’s point 
carefully, and perhaps make u more 
detailed suggestion as to wliat had 
better be done. 

11,810. Now on the question of com- 
pensation under paragi-aph 184 on the 
next page, the last three lines of the 
paragraph are : “ The Secretary of 

State will also ho empowered to award 
compensation to any sucli per.son in anv 
other case in which he considers it to he 
just and equitable that compensation 
should he awarded.” The first part of 
the paragraph safeguards all service 
rights existing as .at the date of - the 
appointment. Wliat are these last 
Birec lines intended to safeguard ?— 
1 his paragraph is intended to give the 


Secretary of State the kind of discre- 
tion that we have been discusstog. 

11.811. The discretion given in the 
paragraph is : ‘ ‘ Every person appoint- 
ed hy the Sccretaiy of State will con- 
tiinic to enjoy all service rights exisling 
as at the date of his appointmeut, or 
will receive sucli compensation for the 
loss of any of them as the Secretary of 
State may consider just and equit- 
able.” Would that not he necessr.iy 7 
— It is really to meet the point of the 
accruing right.«, and if it were lield in 
dralting that “ service rights ” was a 
siifficiently definite expression to coyer 
both existing and nceniing rights there, 
(here might not be so much need for a 
paragraph of this kind, but I think it 
is safer to have it in. 

11.812. My point is this : provided the 
first part docs sufliciently cover vhat 
it is intended to cover, the latter part 
might create criticism and suspicion in 
spite of the amplest safeguards provided 
in the Wliitc Paper 7 — We will look iuto 
Mr. Zafrulla Khan’s point. Wo do not 
want to have anything in the jiroposals 
that is not ncccssaiy. I can, however, 
conceive cases, into which I should like 
to look further, that might necessitate 
a pacngrnpli of this kind. 

11.813. So fur ns compensation for the 
abolition of n post or a scries of posts 
i.s concerned, I do not want to go info 
details, hut may I take it ns almost 
axiomatic that in considering any ques- 
tions that arise, regard would certainly 
be had, whenever there was an abolition 
of a post or n series of posts, to the 
creation of new posts that might iiave 
oceiined during recent years 7 — I think 
you have to take all those kinds of con- 
sitlernlion into account, and it is he- 
caime ninny of them such ns that arc 
indefiiinhle that one has to leave the 
power rather general. 

13.814. That is true, but I wns think- 
ing of this ; For instance, in recent 
years there has been a large increase in 
the number of High Court Judgeship?) 
of which n proportion has gone to the 
Tiidian Civil Service. It would bo rather 
nnomnloiis that tlit-y should be going on 
appropriating all the increase 7 — I fufir 
appreciate Mr. Zafrulla Khan’s point. 
It is a point that I do riot dispute.' . 

11.815. To my mind the more • im-- 
portaiit question -is as to what is'going 
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to happen in future, and a proposal with 
regard to that is contained in para- 
graph 189. I understand that the 
general position has been subject to the 
actual proposals and the explanations 
that you have given, that you consider 
it wise that during this short period, as 
you have termed it, before whieh' an 
inquiiy will be made under this para- 
graph, and a new decision arrived at, 
there should substantially be no 
changes ? — Yes. 

31,616. I want to visualize what the 
jieriod will be. I do not want to bind 
yon to any specific period, but I look at 
it in this way'. Although the period is 
described as short, and the second sub- 
paragraph of paragraph 189 itself is 
rather vague, I look at it in this way : 
It vi ‘dualizes several stages. First the 
Xjassing of the Bill which will take some 
time ; then it is coming into operation, 
which is again an indefinite period ; and 
then this definite five years after that 
before the Inquiry is commenced ; and 
tlien our experience of inquiries resulting 
from constitutional changes and so on 
shows that there will be some number of 
years during which the Inquiry will be 
in progress ? — I hope not. I do not 
want it to be anything like that kind of 
inquiry. 

11,817. Let us hope not, but it will 
take some time. Then there wll be the 
period during which the new changes 
will be under the consideration of the 
Secretai-y of State and his advisers and 
the Cabinet, and then put before Parlia- 
ment for the approval of Parliament. It 
seems to me that the period will not be 
so short as you have had in view all the 
time. A further consideration is this. 
Supposing this period is not five y'ears 
but a great deal more, and if all con- 
ditions in the meantime are to continue 
as they are that means that recruits 
during this period enter upon rheir 
service under the conditions that operate 
now, and then it logically' follows that 
they must bo guaranteed the continuance 
of all those conditions throughout their 
careers. It seems to me that even in 
the year 1975 (and I can prove it by 
these figures) in these so-called autono- 
mous Provinces practically all the Heads 
of Departments ■will be -people ■who ■with 
regard to the conditions of , serHce and 
so oh will„be siubordindte to. and will be. 


controlled by the Secretary of State, 
rather than by the Pro^vincial Govern- 
ment. 1975 is about the average -date 
that I take ? — Yes ; but Mr. Zafrulla 
Khan, even if his calculation is correct, 
will see that it is not a difference 
between no years and 42 years, but it is 
between 30 years, if you take that as 
the life- of a civilian and x number of 
years, the interim period before any 
change is made. 

11.818. Yes, but I ■was developing a 
question. I want to press .this considera- 
tion, that having regard to the ■view 
that the Provinces have taken "with 
regard to these services and to the state 
of public opinion, it would be extremely 
desirable to make this period as brief as 
possible and as definite as possible, more 
particularly for the reason that any 
greater material required for coming to 
a decision upon these points would not 
be material with reference to the 
elBciency of Indians and so on, because 
you could not in any case get that within 
the period of five years, but it would be 
more with regard to the working of the 
new constitution and to give a breathing 
space, as the Secretary of State has put 
it ? — Yes, and, broadly speaking, the 
effects upon recruitment generally'. 

11.819. During the course of y'our exa- 
mination you have said on a good many 
occasions that you would like the views 
of the Indian Representatives on some 
of these points ? — Yes. 

Sir Austen Chamberlain.] Are you 
leamng the Statutory Commission or con- 
tinuing on it ? 

Mr. Zafrulla Khan. 

11.820. No ; it is ■n-ith reference to that 
that I am putting a further considera- 
tion ? — Yes. 

11.821. I want to put this to you. 
Perhaps my own view could not be better 
expressed than it has been expressed in 
the Memorandum submitted by the Gov- 
ernment of Madras to the Indian Statu- 
tory Commission '? — Yes. 

11.822. It is in the Indiiin • Statutory 
Commission, Volume ,VI, at page 26 of 
his Memorandum. This may be taken as 
tne .typical, , Promnci.'U view which was 
expressed ns long ago as 1928 ■ *1 So far 
as provincial matters are concerned, the 
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•position is clear. Responsible sql£-"0/- 
wnmenl, if it implies miytliing, nuphc.s 
that tile Province iiinst be free to recruit 
it.s own seiwanls as and whore it iikc.s. 
There can he no imposing upon it a 
bodv of men recruited under regnilations, 
from souree.s and on rates of pay pres- 
cribed by some outside authority. The 
All-India Services in the Provinces should 
be provincialised on the lines already 
being followed in the case of Alt-Indiu 
Sendees operating in the transferred hold, 
e.g., the Indian Educational Son-ice. 
All’ the pro.speets that the present mem- 
bers of these services now enjoy should 
be resen-ed to tliem. In the ease of 
posts beyond the time-scale when* the 
changes proposed in tlie Provincial Gov- 
ernment mal:o inevitable the disapjiear- 
nnee of certain posts to which members 
of a sen-ice Itad always been able to 
look forward, adetjuale cmnpensntitm in 
the fonn of pcivoiin! pay should be given 
to those men from whom under the 
present conditions these posts would have 
been fdled.'' What I want to emplmsise 
is that this view was held five years ago, 
and this period of from 10 to 12 years 
before the results of the next inquiry are 
completed makes nearly lialf the ii'eriod 
of an inemnhent’s sorviee, and it is not 
a question that is arising to-day. The 
view wbieh I now wish to ]int before you 
as an Indian Repre.-entalive is that * no 
doubt the Provinoe.s must be prepared 
to accept the amuuolv pointed out here 
in the nature of things for a eerlnin 
nnmher of years, hut if that uiimbcr of 
yoai-s heroines very long there will not be 
that reality about responsibilitv in the 
Pro'vinces which alone enn justify and on 
the basis of Avhieli alone (lie future con- 
stitution can ho judged. T would, there- 
fore. urge upon the Seeretarv- of State 
the desirability of making his' new pro- 
posals, after the required information 
has been obtained and the material has 
been gathered, by whatever form of in- 
qin^ he dc.sires, ns public ns possible ; 
and one way of doing that, I venture 
to suggest IS this ; During the disens- 
mons m the Ren-ieos Rub-Commifterof 

ho, St it was 

thought that iiorhnps 1930, -wldeli -was 

one of ^thc dates fixed in the I^e Com- 

SL""® .Report for certain averages 

good" d^Tfn^ tl"*^' be a 

good date for the new proposals to be 


lironght in, if it were possible to do so, 
I am perfectly cortnin the Secretary of 
State cannot .say Ves or No to tliat at 
tlie pre.--enl moment, but I have cx- 
prc.s,-.cd that view, and I hope the con- 
siderations on wliicli it has been passed 
will be kept in view ? — I am much obliged 
to Mr. Zafrulln Jvhan for putting for- 
ward a view that I know is very strongly 
hel<! in some of the Provinces. It is a 
view that this Committee certainly 0 .- 10 - 
not ignore. Obviously we shall lake into 
account wlint lie lia.s .said. I am assure 
him tlmt so far as I am eoneenied, I 
have had in mind very much the kind of 
difiiciillies that he has jimt e.vplained to 
the Cfimmilli'p. None ihe leas I have 
come to the view that, taking into 
nceount Ihe mmiy reaelioiw of proposals 
of this kind, the AVhite P.npcr jiroposals 
are, on the uliidc, the hotter propo-nls, 
1ml I can iissnie him that, whether tiiat 
be tin* ease or not, eertainly I, and I 
am sure, all Memliers of the Committee, 
linve taken note of wlinf be ba-s .«nid. 

llrS-i.'5. One filial question or, ratlier, 
siigirestion, and it is tins,: It is with 
referenee jo .s:oinetliing tlmt was said 
yesterday with regard to the Iirigalion 
and the I’orest RervieC'. M'ith regard 
to all .‘seviees that may be provineinlised, 
111 , ay T put this to yon, that when a Ser- 
vice is i>n)vineialised it would perhaps 
not he fair to force any Local Govem- 
nionf to .agree as n rigid matter, <0 any 
partieiilar jiroportion of Europe.ans being 
recniiled info tlmt Service on nceoiint of 
(he danger that tin* Province might then 
be forced to recruit second- and thinl- 
rate men to Iho'-c ,Seiwiee.s under the 
new eoiidilions 7 — Ye.s, 

11.824, T do not know whether you 
would think lliat that avonld he a very 
relevant enimideration 7 — Vi's, T think so, 
and one of the difiienltics, of course, is 
Ihe dillienliy to which Mi\ ZnCnilla Khan 
himself alluded yesterday that even with 
no desire whatever to have anything in 
the nnliire of racial disc-rimination a 
])rnvinee might offer, such terms of re- 
criiitineiif ns to make it quite impossible 
for any Eurojiean to lake an appoint- 
ment, nr any 1ml an inferior European. 
That is one of the dirTicnlties. 

n,H2,u. On the other hand, we have 
had eases (I think Sir jraleolm Hailey 
would he able to recollect -them) and I 
have some in \-iew- in' tlie Agricnlturnl 
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Service of the Punjab, where it was 
found tliat exjjert services of special 
kinds were required, and Exu’opeans on 
contract were employed to render those 
expert services, and it would always be 
possible to do so ? — Yes, it would be pos- 
sible, certainly. 

Jlr. Zafmlla Khan.] The only point I 
want to stress is that laying down any 
kind of compulsory restriction of that 
kind would perhaps not conduce towards 
the best interests of the Service. That 
is nil I have to ask. 

Sir Manuhhai N. Mehta. 

11.826. One question about the Secre- 
tary of State’s Advisorj' Council, Pro- 
posal 176. That makes a mandatory 
pro-vTsion tliat out of not less than three 
two membei-s should be appointed out of 
those who have put in 10 j’cars’ sendee 
or more under the Crown ? — ^Yes. 

11.827. Does not the Secretary of 
State eon.sider it also advisable that some 
sueh_ po-(dsion shoujd be made for in- 
cluding Indian members in the Advisory 
Council ? — I said 3 'esterday that it was 
certainly our intention to make no 
change in the procedure. 

Sir Manuhhai N. Mehta.] But here, 
if a mandatOTj' provision like this is pro- 
vided for men from the Sendee, should 
not some mandatory provision be made 
for Indian members. 

Sir At(sten Chamherlain. 

11.828. Does not the phrase cover 
Indians as well a^ Europeans 1 — Cer- 
tainly, and. Sir Manuhhai, there is no 
ulterior motive in this phraseology 
except to avoid the appearance of 
differentiation between one Idnd of official 
under the Crown and another. 

Sir Manuhhai N. Mehta. 

11.829. The practice has continued now 
for 20 yearn of appointing an Indian to 
the Secretarj’ of State’s Council, and Sir 
Tej was so appointed ? — I cannot imagine 
the practice being discontinued. 

11.830. 'Vl’'ould the Secretai'y of State 
be prepared to leave it a mere question 
of piaetice instead of making a definite 
provision ? As we provide for Service 
men, would it not be better to provide 

L ^ f um very open minded 

about it. ■ I would have thought it better 


to leave it as it is, but it is not with me 
a question of principle at all. 

Mr. Zafrulla Khan.] Would not a pro- 
vision that at least two out of six must 
be Indians meet the point ? 

Sir Manuhhai N. Mehta. 

11.831. I do not say at least two 
should be Indians. Some of them should 
be Indians 1 — ^I will not say “ some,” be- 
cause it is a very small Council, but 
anj'how I cannot conceive a break in 
what has, as Sir Manuhhai has just 
said, been a practice for many years. 

11.832. In the absence of anj' such pro- 
vision there maj’’ be a break in the prac- 
tice ? — There has not been. 

11.833. What I mean is that there 
would not be any compulsion ? — ^Tliere is 
not anj' compulsion now, and what has 
happened, as Sir Austen reminded us 
j'csterdaj', has been that more and more 
we have availed ourselves of the valuable 
sendees of Indians on the Council. 

11.834. It would create satisfaction in 
India if such a provision were made ? — 
M}'^ own view is that it is better to keep 
it open. 

Sir Austen Chamberlain. 

11.835. You will bear in mind that if, 
under existing conditions, a number had 
been mentioned, it is quite likelj' that 
Secretaries of State would have felt that 
that number must be treated as a maxi- 
mum, and the Council would not have 
reached the present numbers 1 — I agree 
there is that danger. 

Sir Mamibhai N. Mehta.] I do not 
ask for any maximum or minimum. 

Sir Austen Chamberlain. 

11.836. There is one question which was 
not cleared up j’osterdaj", and I think 
has not been cleared up to-daj- about 
this statutory inquiry under Clause 189 ? 
— Yes. 

11.837. I understand the meaning of 
the phrase to be an inquiry which takes 
place pursuant to an Act of Parliament ? 
— Yes. 

11.838. Do you mean it to be pui- 
suant to a provision in the Constitution 
Act, or do you mean, bj^ the drafting 
adopted here, that there should be a 
special Act of Parliament when the time 
comey nominating the 'Commission ? — ^No, 
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I certainly do not mesn that there 
should be a special Act. I mean that 
it should emerge from the Constitution 
Act, if there is a provision of this kind. 

{The Witnesses are 
Ordered, That the Committee be adjourned 


Chairman.] I propose to adjouni now 
and to meet to-morrow at 10.30 when 
the Secretarj' of State and his advisers 
will again be in the Chair. 

directed to withdraw.) 

to to-morrow morning, 10.30 a. m. 


5th October, 1933. 


Present : 


Lord Archbishop of Canterbuiy. 
JIarqucss of Salisbnrj'. 

Marquess of Zetland. 

Marquess of Linlithgow. 
Marquess of Reading. 

Earl of Derby. 

Earl of Lytton, 

Lord of Middleton. 

Lord Hardingc of Penshurst. 
Lord Ininn. 

Lord Snell. 

Lord Rankeillour. 

Lord Hutchison of Montrose. 


Mr. Butler. 

Sir Austen Chamberlain. 
Mr. Cocks. 

Sir Reginald Craddock. 
Mr, Davidson. 

!Mr. Isaac Foot. 

Sir Samuel Hoare. 

Mr. hlorgan Jones. 

Lord Eustace Percy. 

Miss Pickford. 

Sir John Wardlaw-Milne. 
Earl Wintcrton. 


The following Indian Delegates were also present : — 
Invux States Repiiese.vtatives. 

Sir Manubhai N. Mehta. | Mi-. Y. Thombare. 


British ' 

Dr. B. R. Amhodkar. 

Sir Hubert Carr. 

Lt.-Col. Sir H. Gidncy. 

Sir Hari Singh Gour. 

Jlr. M. R. Jayaker. 

The JIARQUESS 


[.iH Rchresent.atives. 

Mr. N. M. Joshi. 

Sir Abdur Rahim. 
Sir Phiroze Sethna. 
Sardar Bula Singh. 
Mr. Zafnilla Klmn. 

LINLITHGOW in the Chair. 


The Right Hon Sir Samueu Hoare, Bt., G.B.E., G.jM.G., M.P.. Sir lilAi.COUM 
Haiuey, G.C.S.I., G.C.I.E., and Sir Findlvter Stewart, K.C.B., K.C.I.E., 
C.SI., aie further examined as follows : 


C/tnirmnii.] We will now deal with 
paragraphs 119 to 121. 

Marquess of Salisbury. 

11,839. Paragraph 119 deals with the 
relations between the new Legislatures 
and the Imperial Parliament 9 — (Sir 
Samuel Boare.) Is that so.? It deals 
with the "cases in which "tlfe previdus sanc- 
tion 'of the' Govcrnor-Generalais'irequired 


before discussion takes place in the 
Indian Legislature. 

11,840. Yes, certainly. What legisla- 
tion is contemplated '? It is not sug- 
gested that the Governor-General would 
be entitled to give leave to the Legisla- 
tures to deal with the Constitution Act 
itself? — N^o,- certainly, not. , .Paragraph 
110 -safeguards that- contingency. - • 
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11.841. Yes, that is what I thought. 
Would the Secretary of State then say- 
what kind of Impei-ial legislation the 
Governor-General might give leave for 
the Legislatures to deal with ? — He will 
realise that the words are very very 
wide : “legislation which repeals, 
amends, or is repugnant” (even what 
is repugnant to any Act of Parliament) 
upon all those his consent is necessary 
before the legislation is introduced. 
What sort of legislation is contemplated ? 
— It deals really with a number of Acts, 
some of them quite old Acts like Acts 
of the reign of William III dealing with 
the way in which loans for India should 
be raised. Speaking generally, most of 
the Acts dealt with are not' of great im- 
portance or urgency, and I think I could 
give the Committee an illustrative list of 
the kind of Acts that we have in mind, 
and that might legitimately react upon 
Indian affairs and justify a discussion in 
the Indian Legislature. Lord Salisbury, 
however, can take it from me that those 
Acts are mostly, as I say, historic Acts 
of the kind I have just suggested to 
him, and Acts of no immediate political 
importance. 

11.842. I am quite sure that that is 
whaf the Secretary of State intends, but 

, that is not wdiat is provided in the para- 
graph. The paragraph is quite general : 
Any legislation with the ctxeeption of 
what is provided in paragraph 110, if 
the .Governor-Genei’al gives consent, the 
Indian Lcg'islature may deal with ? — I 
think Lord Salisbury will see that para- 
graph 110 covers a very u-ide and im- 
portant field. 

11.843. “ Any law affecting the 
Sovereign or .the Royal Family, the 
sovereignty or Dominion of the Crown 
over any part of British Lidia, the laiv of 
Britisli nationality, the Araiy Act, the Air 
Force Act, the Naval Discipline Act, and 
the Constitution Act,” that is to say, 
mostly dealing with what we call the Re- 
served Services and the Constitution Act ; 
but there is a whole mass of legislation, 
tile Secretary of State will realise, upon 
which the law in India is built up which 

,^11, opon to” aniendment If they 
get the consent of tlie .Goyerribr-General 

^yl,,pperi to .discus^oh if tliey get the 
consent 'of the Covemor-General. ''' 


11.844. You mean that the Governor- 
General might in the end refuse his 
assent to it ? — ^Yes. 

11.845. Yes, but, at any rate, the 
Legislature is to be competent to deal with 
all this legislation, not merely historic 
legislation ? — I think it is difficult to 
avoid some provision of this kind. Dis- 
cussions of this kind of course have taken 
place under the present regime. 

Earl of Derby.] I wonder if I could 
just ask this : Lord Salisbury, could you 
yourself give to us (because it is a most 
important point) some idea of the sort 
of Act that you think might come up 1 
I think it would help us. 

Marquess of Salisbury. 

11.846. I can give one set of Acts at 
once : The Acts amending the Constitu- 
tion Act ? — The Acts amending the Con- 
stitution Act are excluded altogether 
under paragraph 110. 

11.847. No, they are not. It is the 
Cpnstitution Act itself which is excluded 
under proposal 110, not the amending 
Acts ? — It would rest ivith Parliament to 
make a similar provision in the amend- 
ing Acts. 

Marquess of Salisbury. 

11.848. It might do so, or it might not 
do so, but surel5' all this ought to be 
provided. Reinember it is not merely 
what repeals or amends, but what is 
repugnant to, Avhich is a most intricate 
matter. 

Lord Irwin.] Before Lord Salisburj'' 
leaves that point, which I think it is very 
unportant to get clear, is it not perfectly 
clear undej- paragraph 110, that it is out- 
side the competence of the Indian Legis- 
latures to make any law affecting the 
Constitution Act except as in the Act 
itself provided. I should have thought 
that was an absolute .safeguard as regards 
that ijarticular point. 

Marquess of Salisbury. 

11.849. My noble friend is much more 
competent than I am to eonstrae an Act 
of Parliament. I should not have thought 
the word “ affecting ” would necessarily 
cover that ? — ^It is eei-tainly our intention 
that it. should. cover it.. 

.;Eari IVinterton.]- "Would,. it . not- help 
to elucidate this- point -if’ Lord., Salisbury 
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tells us what, in his opinion, the word 
affecting ’ ' does mean 1 
Marquess of Salisbury.] I am quite 
sure any noble friend "will excuse me, but 
I am not a witness. 

Earl TFinfcrtoff.] You are putting for- 
ward statements, if I may say so. 

Marquess of Salisbury. 

U,S50. After all, it is very neecssnrj' 
that this Constitution Act should be 
properly drafted, is it not ? — I do not 
know whether Lord Salisbuiy means to 
imply by that that this is a draft of a 
Constitution Act. If he does I have told 
the Committee more than once that this 
is not a draft of any Act. 

11.851. One cannot, of coui-so, forget 
the Statute of Westminster. Tiie Statute 
of AVestmiiistcr is the Statute which 
controls, or, rather, justifies tiie full im- 
plk'utiou of lloiuinion status, and, there- 
fore, anytliing which approncties Do- 
minion status, or any exnctinent which 
will import it is a matter for us to 
scrutinise veiy carefully. Tliere i.s no 
doubt that the Government intend (hat 
India should have Dominion ''tatus al- 
togethor. No one quite knows what 
Dominion status means, hut that is what 
they intend. In those circumstances if 
you have a elau.se wliich reminds one at 
once of the Statute of Westinin.ster, then 
it is necessary to find out exactly what 
it does mean ? — I do not disagree with 
Lord Snlisbuiy at all. We are all here 
to find out what these proposals mean. 
What I am tiying to point out to Lord 
Salisbury is that, first of all, this is not 
the draft of an Act of Parliament, and 
it may well bo that the words wo have 
used do not exactly cover our intonfions, 

11.852. That is all I want to know 7 — 
I have told him, however, that our in- 
tention is that the Constitution Art and 
amending Constitution ,\cts should he 
outside the purview of (he Pcdcval 
Government altogether. 

Sir Ahclitr Ilahim. 

_ 11,853. Excepting so far a-, the Act 
itself provides 7 — Yes. 

JIarquess of Salisbury. 

■ to clear the matter 

up with* regard to other future •’ legisla- 
tion passed by the Tmpori.il P.nrliament' 


wliicli is not directly affecting the Con- 
stitution Act, will all that bo open to 
amendment by the Indi.an Legislature ! 
— ^This is not a question of amendment 
at all. This is a question of diseussiou. 

Lord liaiil-ciUour, 

11,855, It is introducing legislation 7 
— ^It is not a question of amendment at 
all. It is a question of discu.ssinn. 

.Sir Austci) Chamberlain. 

U.SSG. Is that so, Secretary of State ! 
The opening words of propos.il 319 arc 
" will he required to the introduction in 
tiic Pcdcrnl Legislature of legislation ''! 
— The Imperial Parliament conld always 
bar any intervention of that kind. 

Marqiie.so of Salhhtiry, 

11,8.57. Yes, it can. 5Yhat von i'ore- 
.shadow is that in any Act in the future 
})ns«cd hy tlie Imperial Parliament which 
deals with India there will alw.iys bo 
tlio sort of word.s : “ Notwithstanding 
anything in the Constitution Ad cou- 
fninod ” 7 — ^I snjipo.so that would he 
possible, 

13.858. I endently have struck a vein 
which the Government have not thought 
of at all. I mean that ])!irt'it;nlar set 
of point. s. I .say (hat not by way of 
criticism 7 — Ivord Salisbury is so anxious 
to make it appear Uiat our pro)>t's;vls nro 
very vague and badly considered that I 
must demur. 

13.859. I am sorry. I did not mean to 
say anything in the least hit derogatory, 
hut, on (his v.ist .subjoet, it is not sur- 
piising that certain points should have 
cscnjied attention. I quite Tinderstand ? 
— T am not admitting that it had escaped 
attention, 

11,850. It liad not e.seapcd attention ? 
—No. 

33.801. I just Avanted to dwell upon 
the words “ repugn.int to ” and how 
far they go. Of cour.se legislation per- 
petually touches other legislation, and 
any legislation which is repugnant to 
an Imperial Statute will require the 
assent of the Govemor-Gcr.oral before 
its introduction 7 — ^Ycs. 

11.802. Blit hoAV is he to know whe- 
ther it is repugnant or not '? — X suppose 
he could receive directions from, the Sec:. 
rotary of .‘.State ^ and the. Gbyenimcnt 
here. 
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11.863. It may be so, but there are 
masses of ' small points in legislation 
Tvliich touch other legislation. Of 
course, I thought the an.siv'cr which the 
Secretary of State would give me would 
he that he would have adequ.ate advice 
in India as to whether it was or was not 
repugnant ? — ^Yes, certainly. 

11.864. Would he have a lawyer on his 
staff 1 — That would rest with him and 
the Government of the day to decide. 

11.865. You think one of the Coun- 
cillors will perhaps be a lav^yer 7 — ^It 
might be so. It miglit be that there 
would be an Advoe.ato General who 
would advise him in questions of this 
kind. 

11.866. But the Advocate-General will 
be part of the responsible Government 7 
— ^We have not yet fully discussed the 
position of the Advocate-General : he 
might or he might not. 

Mr. M. R. Jai/alcer. 

11.867. The Federal Government may 
have an Advocate-General 7 — Yes. 

Marquess of Salishury. 

11.868. Then I noticed a further word, 
but I do not want to dwell upon this. 
The Secretary of State will put it right 
directly. The words are ; “ The con- 
seut _ of the Govemor-Geueral will be 
required to the introduction of legis- 
lation” 7 — Yes. 

11.869. But, of course, the repugnancy 
might appear in the form of an amend- 
ment in the course of the passage of 
the Bill 7— Yes. 

11.870. That is not covered by the 
words. I only just call attention to it '? 

No, but it is covered by Clause 121. 

Mr. 'If. J?. Jayaker. 

11.871. Secretary of State, the provi- 
sion is analogous to Section 25 of the 
present Government of India Act 7 — (Sir 
3talcohn Hailey.) Section 67. (Sir 
Samuel Hoare.) Yes ; Section 67. 

Marquess of Salisbury, 

11.872. He can withhold his assent to 
the Bill 7— Yes. 

11.873. That is the ordinary veto, of 
course. But the .point is that, irhatever 

provision No. 119 is. 
It will not cover amendments to the Bill 
—only the introduction of the Bill. T 


only gall attention to the fact that that 
is - so 7 — Yes. 

11.874. Then supposing (I just put 
this because I think the laivyors who 
advise the Secretary of State ought just 
to think of these things) tiiat in point 
of fact a Bill does go through the Indian 
Legislature without the consent of the 
Gfovernor-General w'hicli turns out to 
be repugnant, will that be challengable 
in a court of law 7 — I assuuio it tvoald 
either be invalid or vetoed- one or the 
other. 

11.875. It will be ehallcng.able, you 
say. If it is invalid, that assitraes that 7 
— ^No. I can visualise the veto being 
applied or the Bill being reserved for 
the Secretary of State’s assent. 

11.876. No, because it mig'ht go 
through altogether, you see, and it 
might be found out afterwards that it 
was repugnant to an Imperial statute. 
These things happen continually in our 
own experience, of coui'se 7 — Yes ; I 
rvould certainly say that if it v'as not 
vetoed and if.it was not stopped in a 
constitutional manner of that kind, then 
it could be challenged in a court of law 
and declared invalid. 

Mr. Morgan Jones. 

11.877. Before what oourt, may I ask, 
would it be challenged 7 — ^Presumably, 
the Federal Court. 

11.878. "Would a Federal Court have 
authority to override the decision of 
Parliament in a matter of that sort 7 — 
This is not overriding the decision of 
Parliament this is carrying out the 
decision of Parliament. It is inter- 
preting the Constitution Act. The Act, 
Mr. Morgan Jones, would be invalid 
from the point of view of the Constitu- 
tion Act. 

Mr. Morgan Jones.] Yes, I see. 

Lord Sankcilloiir. 

11.879. And there would be an tip].'eal 
to the Privy Council 7— Yes ; I under- 
stand there would be an appeal to tbe 
Privy Council. 

Marquess of Zetland.] Secretary of 
State, with regard to the validity of the 
Act, do not the words in Propo.sal 121 
deal with that — “ but an Act w-ill not 
be invalid by reason only that piior 
consent to its introduction was not 
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given, provided that it was duly assented 
to either by His Majesty, or by the 
Governor-General or Governor, as the 
case may be.” 


Marquess of Salisbury. 

11,880. Tlten the conclusion Lord 
Zetland would reach i.s that i£_ a Bill 
did get through the Indian L-igislature 
which repealed or was repugnant or was 
an amendment of an Imperial Statute, 
then it would be valid v.veu if the Gov- 
ernor-General had not, in point of fact, 
given his consent ? — Provided it does 
not controvert No. 110, 

Marquess of Salisbury.] Yes, quite so. 

Lord Irwin,] And I suppose, in such 
an event, it would always be open, 
would it not, to the tmperi.al Parliament 
to pass an amending Act 1 

Marquess of Salisbury.] Yes. 

Marquess of Reading.] May I point 
out that the words read by Lord Zetland 
go a verj' little way. I am not 
quaiTelling with him. ; on the contrary, 
I am very glad to Imve, the point raised ; 
but an Act would not be invalid by 
reason only of the fact that prior 
constent to its introduction was not 
given. If it yet turns out to be 
repugnant to an Act of Parliament, 
those words do not nft’cct it. You have 
still got to deal with what is repugnant. 

Marquess of Zetland. 


11,881. May we kaow what those words 
really do mean ? I must say J was very 
much puzzled by them. I do not under- 
.stand what their real implication is ? — 
The object, in a seutc.ice, iC I may put 
it in the words of a layman, is this : 
Discussion may be al’wved ; a Bill may 
be introduced the Governor-General 
may give his previous sanction, and hi 
the course of the progress of the Bill an 
amendment may ue introduced that we 
say, oontroverls No. 310 or makes iu 
some way an infringement upon the 
rights of the Imperial Parliament. Pro- 
posal 121 is intended to avoid the claim 
then hem^g made, that because the 
Governor-(>neral had given his ]wet ions 
sanebon at the beginning of the dis- 
cussion, the Bill at the end of the dis- 
cussion was valid. 

Jrarqness_ of lieadnip.] May I make 
one suggestion ? 


Marquess of Zetland. 

11.882. May I just point out that these 
words sajq “by reason only, that prior 
consent' to its introdnetion was not 
givmn," But if prior consent was not 
given how could the Bill be introduced ? 
— Supposing it had escaped the Governor- 
General's notice and the notice of the 
Imperial Parliament, It might be in 
appearance, to stai't with, a matter of 
little importance. 

Marquess of Reading. 

11.883. Suppose there has been a slip, 
if I may put it in that way. Por 'some 
reason, a Bill has got through which 
technically required ' the consent to its 
introduction, but it has not been 
obtained ; yet if a Bill has gone through 
and then the Viceroy and Parliament 
and the Secretary of State have seen it 
and the assent has been gpven, it is not 
then to be declared invalid merely 
because the condition precedent has not 
been fulfilled Is not that the true 
meaning of this 1 — ^Yes, exactly. 

Marquess of Reading.] It is only to 
get over a possible slip. 

Sir Austen Chamberlain. 

11.884. May I put a case 7 I quite 
understand the case where the Govemor- 
General’s assent ought to have been 
eiven before the introduction of the 
Bill, but per in curiam it was omitted. 
It appeal’s in the course of the discus- 
sion that this ought to have been done 
or when the Bill is presented _ for his 
assent he becomes aware that this ought 
to have been done, but he is ready to 
agree to it, and Section 131 provides 
that the law shall not be invalid because 
of the initial flaw, provided he has given 
his assent knowingly to it at the end i— 
Yes. 

Sir A^isten Chamberlain.] But sup- 
pose the oversight persists and it has not 
merely been introduced without notice 
being drawn' to the fact that it oug 
to have had his assent but that his nonce 
has not been drawn to that fact : rr eu 
be finally gives his assent, is the ’ 
then valid and past all challenge or no 

Marquess ‘of Reading.] If I 
so, .'certainly not. All that this See 



79 


does (to whicli Lord Zetland has c.alled 
atleiition) is to sa 5 ' that the mere fact 
of the omission to have got the consent 
to the introduction — that is, the condition 
precedent, shall not declare it invalid if 
it is subsequently ratified, but all the 
difficulties that exist to 'ivhieh Lord 
Irvin called attention on paragraph 110, 
where it saj's it shall not be within the 
competence of the legislature, that is not 
alTected in any way. It is still open 
to challenge, because it is repugnant or 
because it is ultra vires. I am only 
speaking now as a lawyer construing it 
supposing it was an Act. None of these 
words affect that. It is either intra 
vires or ultra vires and this Section does 
not touch that ; it only deals with what is 
a condition precedent, and sa 5 's if there is 
a technical flaw of that kind or other- 
■wise, that is cured if after-wards the 
Governor-General gives his assent or the 
Secretary of State does ; but it leaves 
all the questions whether it is ultra vires 
or reversed — ^to which I understand Sir 
Austen Chamberlain is referring — quite 
open. 

Mr. Zafrulla Khan."] May I make a 
suggestion upon this point ? I think the 
question can be divided into two parts. 
iNumher one, where the Federal Legisla- 
ture', with which we are dealing at 
present, has no competence whatsoever 
to legislate upon any particular subjects; 
those subjects are specified in para- 
graph 110. But, supposing it does pro- 
ceed to legislate upon any of those sub- 
jects and somehow nobody discovers the 
lack of competence from beginning to 
end and the measure is placed on the 
Statute Book with all the assents and 
everything, nevertheless the Bill is ultra 
vires because there never was any com- 
petence to legislate upon any of these 
subjects and anybody could challenge it 
subsequently and declare it to be ultra 
vires. 

Chairman.^ I have no doubt there 
Would he a rhallenge in the Courts. 

Mr. Zafrulla Khan.'] Yes, a challenge 
in the Courts. But where there is com- 
petence, ^ but before the competence ea7i 
he exercised there is a bar placed before 
the Act of legislation could be exercised, 
that is to say, of previous consent, then 
the matter stands thus : The legislatiire 


has power to legislate upon those sub- 
jects but must have obtained previous 
consent before it enters upon discussion 
of those measures. If it subsequently 
appears that this bar had not been re- 
moved but nevertheless at the end of the 
discussions the measure as it emerged 
from the legislature had been assented 
to by the Governor-General, then the 
non-removal of the bar shall not operate 
to invalidate the piece of legislation pro- 
\dded it affected or related to a matter 
which was within the competence of 
the legislature. In the second class of 
legislation, which affects matters which 
are within the competence of the legisla- 
ture, where there is only a bar the mere 
non-removal of the bar shall be cm-ed by 
subsequent assent. 

Lord Rankeillour. 

11.885. May I support that view by 
asking a concrete question ? For in- 
stance, if a measure were passed which 
was found to affect the coinage and cur- 
rency of the Federation which presum- 
ably would not be barred by Section 110, 
and then that received the assent, I pre- 
sume that under these words of Sec- 
tion 110 it would be valid, would it not ? 
— (Sir Samuel Hofire.) It would be. 

Earl of Derby. 

11.886. May I ask one question ? 
Suppose assent was given to the introduc- 
tion of a Bill and during the passage of 
that Bill an amendment is moved which 
would make it ultra vires, has the 
Governor-General got the power to inter- 
vene and say, “If you pass that parti- 
cular amendment, then my original 
assent to the Bill is withdrawn ” 7 — I do 
not think it would work out quite like 
that. Lord Derbj-. I think what would 
happen would be this : the Governor- 
General would, no doubt, make the 
position quite clear to the Government 
and to the Legislature and at the end 
of the discussion he would refuse his 
assent to the Bill. 

11.887. He can refuse his assent to 
the Bill, but has he no power to inter- 
vene to the extent of saying, “If that 
amendment is passed, that invalidates the 
assent that I have already given to the 
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Bill” ? It is no use having the dis- 
cussion and fighting it out if at the end 
he is not going to give his assent. Surely 
there ought to be some provision that 
he should be able to notify the legisla- 
ture that in the event of that amend- 
ment being passed then his premous 
assent is invalidated ? — I -would like to 
consult the Constitutional la-wj'ers upon 
a point of that kind. 

Marquess of jReadwg.l Is it not 
covered, Secretary of State, by the fact 
that he has the power to -withhold his 
assent ? I quite understand what Lord 
Derby was putting, and can imagine 
something of the kind happening. Then. 
I should have thought it was open on 
the paragraphs as they stand, supposing 
those were translated into an Act of 
Parliament, for the Grovernor-Gcncral 
then to intimate to the legislature that 
if they insisted on a particular clause, 
amendment, or whatever it is, going 
through he shall witliold his ascent, or 
he thinks that it is repugnant or what- 
ever it is ; he gives them notice at once. 

Earl of Derby.] He -will hai'o no 
power to prevent the discussion ; he wUl 
have to allow the discussion to go on, and 
simply say “If you pass it, it luvrli- 
dates my assent”. 

Marquess of Beading. 

11.888. Yes. “I shall not give my 
assent to the Bill ” ? — Yes ; I ^ee Lord 
Derby’s point. Let me put it into a 
concrete form. Perhaps a question on 
which a discussion took place in certain 
circumstances might he e‘-pccia11y 
dangerous would be a question discus- 
sing, we -will say, the ratio of the 
exchange of the rupee, where mere dis- 
cussion may stimulate speculation one 
way or the other. His point would he 
that although a Bill had started all 
right, in the course of the Bill a discus- 
sion of that kind was started and there 
would be no means of stopping it. 

Sir Sari Singh Gour. 

11.889. There is a means of stopping 
it because in Standing Orders the Presf 
dent of the Assembly cannot allow a 
discussion which enlaiges the scope of the 
Bill. That is covered by the Standing 
Orders of the Legislative Assembly ?— 


Yes. Anyhow, if I may, I would like to 
look into this point and consult my Con- 
stitutional advisers about it. 

Lord Snell. 

11.890. Would it not happen, if Lord 
Derby’s suggestion were operative, that 
the Grovemor could at any time prevent 
the exploration of a subject which a 
discussion afforded ? He would say : “If 
this goes on I shall do so and so ”. 

, Therefore, it would seem to restrict the 
free inquiiy into the possibilities of a 
question ? — I am inclined to think that 
our proposals do cover the contingency 
in mind, anyhow where danger might be 
involved. After all, the Governor- 
General has very free powers in the field 
of his special responsibilities, and it 
might well be in the kind of case that I 
have mentioned that he could intervene 
under his special powers in the interests 
of the credit of India, but upon points 
Jike that I should like to consult my 
advisers. 

Lord Bankeillour.] The point made by 
Lord Derby amounts to no m,ore than 
the power the Speaker has at present in 
the House of Commons of ruling that a 
Bill by amendment has gone beyond its 
scope and can no longer proceed. 

Sir Austen Cliamherlain, 

11.891. I do not tliink that one can 
treat this quite as a matter to be 
settled by the technicalities of our pro- 
cedure, as to whether a particular pro- 
posal is within the scope of the title of 
the Bill. Let me put a specific case : A 
Draft Bill is submitted to the Governor- 
Genial and he says : “ I cannot allow 
a discussion to talce place on this Bill- 
I cannot allow this Bill to be intro- 
duced, because of such and such a 
danse”. The Clause is thereupon witli- 
drawii and the Bill is introduced with- 
out it. To that, the Governor-General 
assents. In the course of the discussion, 
the very Clause to which die took e.teep- 
tion iu the first instance is moved as an 
amendment : I assume it is within the 
title and scope of the Bill — ^the discus- 
sion which he intended to prevent, I sub- 
mit, he has no power of preventing 
under your proposals as they now stand* 
All that he can do is to intimate that if 
that Clause is inserted in the Bill 
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t will refuse his assent ; but the discussion 
■which he was anxious to prevent would 
have taken place ? — ^Yes. I -will '■ertainly 
lake into account -what Sir Austen has 
said. As I said just no-w to Lord Derby, 
I should like to look into this point in 
; connection with the power of the 
Governor-General under his special res- 
ponsibilities. I think it is possible that 
I we may be covered there, but I will look 
' info the point. 

Marquess of Salishury. 

' 11,892. The Secretary of State, when 

he considers it ■will retn, ember, will he 
not, that the remedy of refusing his 
' assent to the whole Bill may import so 
much consequences on the other pro- 
■visions of the Bill that the Govemor- 
I General might easily slirink from doing 
so merely in order to correct the iniquity 
of one clause. I hope he will realise that 
this big method of refusing the whole 
, Bill is one which might not be always 
available for him 7 — Yes. I .should not 
' admit that it -ndll not alwaj's be avail- 
able to him, but I would agree with Lord 
Salisbury that it is a very big weapon 
and one only wishes to bring it into 
action in the last resort. 

Earl' Winterton.] May I ask a question 
on the last point raised by my noble 
friend, Lord Salisbury ? Is there not a 
further safeguard under Proposal 90 ? 
That also deals ■\rith the point which Sir 
Austen Chamberlain 20 ut, in the Second 
sihiation which he \-isualised. Sec- 
tion 90 is “ Any Act assented to by the 
Governor or by the Governor-General 
will ■v\dthm 12 months be subject to dis- 
allowance bj' His Majesty in Council.” 
So,_ if, therefore, the point which Lord 
Salisbury put, or if the situation put 
by Lord Salisbury developed or the 
situation put by Sir Austen Chamberlain 
some time ago arose 

Earl of Derby. 

11.893. hio ; that does not deal with 
the point Lord Salisbury raised ? — Lord 
Winterton is right to this extent that 
paragraphs 89 and 90 must be all read in 
connection with these Clauses as an addi- 
tional safeguard. 

Sir Aiisfci! Chamberlain. 

11.894. But the Secretary of State will 
see that if, owing to the fact that there 
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is so much that is valuable in the Act 
as a whole and, indeed, necessary, the 
Viceroy hesitates to refuse assent to the 
whole because of one particular clause 
that reasoning will affect the Secretary 
of State's action just as much as the 
Vi<!eroj’'s ? — Yes. 

11.895. That is Lord Salisbury’s point 1 
—Yes. 

11.896. And is quitcY distinct from 
what, I thinlc, was Lord Derby’s point 
and mine, which was that a discussion 
which the Viceroy intended to forbid 
and had forbidden on introduction as a 
condition of his assent to the introduc- 
tion, might take place on an amendment 
subsequently ? — Yes. I am seized of both 
those issues and tliey are important 
issues. Sir Austen, no doubt, has in 
mind the provisions in paragraph 28. 

Earl of Derby. 

11.897. That does not quite cover the 
point which has been raised, but, as the 
Secretaiy of State says, he will kindly 
look into it, Jnav I leave it like that 7 
—Yes. 

Mr. iff. 7?. Jayalcer. 

11.898. May I ask the Secretary of 
State’s attention to Proposal 52, which 
will meet with this point where power is 
given to the Governor-General to make 
rules of Procedure : “ The Procedure and 
conduct of business in each Chamber of 
the Legislature will be regulated by 
rules to be made, subject to the pro- 
visions of the Constitution Act, by each 
Chamber ; but the Governor-General will 
be empowered at his discretion, after 
consultation with the President, or 
Speaker, as the case may be, to make 
rules — (a) regulating the procedure of 
and the conduct of business in, the 
Chamber in relation to matters arismg 
out of, or affecting, the administration 
of the Reserved Departments or any 
other special responsibilities with which 
he is eharged.” He may make a rule 
under this power that all amendments of 
the character contemplated in this 
present question ■will not be moved sub- 
ject to certain restrictions, and he has 
power to make special rules affecting the 
conduct and procedure of matters relat- 
ing to special responsibilities^ in the 
Reseiwed Departments. He can act 
under that and make rules ?— That was 
the reason that I gave the answer that I 
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carefully considered by the Constitu- 
tional lawyers iii Whitehall and I will 
discuss it again with them. I think it 
may well be that somewhere or other in 
the White Paper proposals we meet the 
kind of contingencies that have been 
suggested ; but, anyhow, we will look 
into it and we will circulate a note to 
the Committee. 

Lord Irwin. 

i],t)03. Might r ask the Secretary of 
State when he does cir-culate that note 
if he would, for the benefit of the Com- 
mittee, and indeed of m5'self (I ought 
to know it, but do not) outline exactlj' 
what is the present position of the 
Governor-General with regard to an 
amendment that may be introduced in 
the kind of form that Sir Aasren Cham- 
berlain anticipated that itself, if it 
Lad been in the shape of a.i original 
Bill, would have T’cquired previous “ane- 
tion 7 — Yes. 

Earl Winterton.] I wish to place on 
record one thing. I hope my noble 
friend. Lord Salisl)ury, will not tiiink 
I am discourteous when I say that I 
demur to the use of the phrase he has 
just used. No Member can bind the 
Committee until the Committee ha.s come 
to a decision. My noble frieiul is en- 
titled to ask for an opinion. lie used 
a phrase, and I do not agree to his 
vieAvs on this point, and I do not u.ssent. 

Marquess of Salisbury.] I apologise. 
I ought not to have used the phrase. I 
did gather that that Avas tiie general 
impression, but I am wTong, and I will 
not say another word. 

Earl TT''tnterto»i.] It may be, but it 
has not been put to the vote. 

Jlarquess of Salisbury.] No. 

Archbishop of Canterbury. 

11.904. The Seeretarj’^ of Gtate ivill 
consider in his note the further point 
that supposing a challenge is made 

an e.visting xVet on the ground that it 
was repugnant Avhat Court will lie avail- 
able to decide that issue ? — Yes. 

Marquess of Salisbtiry. 

11.905. Now, Secretary of State, may 
I leave what I may call the technical 
part and go to a substantial point 1 The 
authniity' which is going to allow Uiis 
legislation to be introduced is the 
Governor-General not the Secretary of 
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State, but, d presume the Governor- 
General is always in touch with the 
Secretary of State in matters of this 
kind ? — The Governor-General at his 
discretion. 

11.906. No doubt, but I do not press 
rhat. In small matters it might (asily 
he that the Governor-General would not 
think it tvorth Avhile to con.sult the 
Secretary of State. HoAvever, let us 
pass that b}'. At any rate, the 
Governor-General is the authority. I 
suppose, the Seeretaiy of State will say 
tliat the Governor-Gencri'l, througli the 
Seeretaiy of State, is responsible to 
Pjivliament ? — No. 

11.907. I am uov.q if I may say so, 
dealing with substantial matiers, not 
small matters ? — Yes. 

11,908., Substantial modifications of 
nn Imperial Act of Parliament 1 — Yes. 

11.909. The Governor-General assents 
to its introduction. Is the Parliament- 
ary control over that really secured ? 
There is no doubt that thi> (Jovcrnor- 
Genei’al ivoiild not act except wit.’i the 
leave of the Secretary of State ni a 
matter of importance, I mean, Init both 
Houses of Parliament here would not 
have authority. The House of Commons 
no doubt Avould, but the Governor- 
Gonoi-al niiglit assent, wirh the leave of 
the Secretary of Stale, to important 
modifications of the Imperial Statute 
without any assent from the Houce of 
Lords at all ? — The position is just the 
.same iioiv. 

11.910. But then ive are dealing uith 
a very diflierent situation in the faliire- 
There is going to be a semi-independ- 
ent Legislature with a responsible Gov- 
ernment in India, and they are appa- 
rently to have the poiver, with the con- 
sent of the Governor-General, to vary 
Imperial Statutes, and the British 
Parliament is not to he consulted at 
all 1 — I would have thought my.self that 
in cases of this kind- -Lord Salisbarj' 
said himself in his question that he was 
talking of c.asps of substantial impor- 
tance. 

11.911. Y'’es ? — I Avould have thought 
that eases of that kind cannot be dealt 
with without the full knowledge of 
Parliament. These things do not hap- 
pen in a minute or in an hour, or in a 
day. These big questions presumably 
excite a good deal of controversy both 
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in India and hd'e. Parliament is fully 
seized of wliat is going on. The Press 
is fully seized of it. I should liave 
Ihongiit the control of Parliament and 
the Secretary of State would have re- 
mained very effective. 

11.912. The Secretary of St.ate will 
see the distinction, will he not 1 These 
Acts which are to ho susceptible of 
modification by the Indiau Legislature 
are Acts assented to by both Houses, of 
Parliament after the full procedure 
which we go through in forming an Act 
of P.arliament. They are to be modi- 
fiable with the consent alone of the Grov- 
ernor-General acting witli the consent 
of the Secretary of State. That is a 
very different thing. Both Houses of 
Parliament are not consulted at all. 
One House of Parliament might check 
the Secretary of State if they thought 
he uas going wrong. The other House 
of Parliament might be entirely ig- 
nored •? — But if the questions trere of 
such importance as Lord Salisbury sug- 
gests then surely the v.ay to deal with 
them would ho to extend the list in 
paragraph 110. 

11.913. lio V— That is a matter for 
the Committee to consider. Jf.y own 
riew is that we have covered tliuse im- 
portant questions under par.agr.aph 110. 

Sir Hari Singh Goiir.] May I draw 
the attention of the Secretary of State 
to a decision arrived at .it the Third 
Round Talile Conference dealing with 
Ihe question raised by the noble Lord ? 
It is pointed out at pag.e fiO of the 
proceedings of the Thud Rouad Table 
Conference : “ The existing (lovern- 
nient of India Act embodies various 
provisions, all taken from earlier 
Acts, which place limitations upon 
the powers of the Indian 
Legislatures. The general effect of 
these provisions is inter alia that any 
legi.slation passed in India, if it is in 
any way repugnant to any Act of Par- 
iiiiment .applying to India, is to the ‘ex- 
ient of the repugnancy null and void 
It was felt that .the form of these old 
enactments would bo inappropriate for 
adoption ns part of the Constitution 
now contemplated— a constitution veiw 
different in character from that of 
whieh they oiugmally formed part • 
.nnd that in substance, also, they would 
he mmoce==sariIy rigid. There arc ccr- 
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the new Constitution must place beyond 
the competence of Iho new Indian 
Legislatures and which must be left for 
Parliament exclusively to deal with — 
namelj', legislation affecting . the 
Sovereign, the Boyal P'amily and the 
Sovereignty or Dominion of the Crown 
over British India ; moreover, the Army 
Act, the Air Force Act and the 2s aval 
Discipline Act (which, of course, apply 
to India) must be placed beyond the 
range of alteration by Indian legisla- 
tion ; and it may also be found neces- 
sary to place similar restrictions on the 
power to make laws affecting British 
nationality. But, apart from these 
few matters, it was held that the new 
Indian Legislatures, Federal or Pro- 
vincial, can afipropriately he given power 
to affect Acts of Parliament (other than 
the Constitution Act itself) provided 
that the Governor-General acting ' in 
his discretion ’ ha.s given his previous 
sanction to the introduction of the Bill 
and his subsequent assent to the Act 
when passed ; in other words, the com- 
bined effect of such previous sanction 
and subsequent assent will be to make 
the Indian enactment valid even if it 
is repugnant to an Act of Parliament 
fipplying to India.” 

Marquess of Salisbury.'] Mfe have 
gone back to repugnancy, liave we *? 

Mr. ZafruUa Khan.] Will you road 
on ? 

Sir Hari Singh' Gour.] Yes. '“In his 
decisions on the admissibility of any 
given measure the Governor-General 
vv’ould, of course, on the general consti- 
tutional plan indicated in the Report on 
the Special Powers of the Governor- 
General and Governors, be subject to 
directions from the Secretary of State. 
Beyond a provision on these lines no 
fiuflier external limitation on the powers 
of Indian Legislatures in relation to Par- 
liamentary legislation would appear to 
be required.” 

hlavqness of Beading.] Whiil page is 
that ? 

Sir Hari Singh Gour.] Page GO of th® 
proceedings of the Third India Round 
Table Conference. 

hir. Butler.] I think it is page 63 of 
the English edition. 

Mt. Zn/nillo Khan.] It is in that gseen 
hook. . „ 
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Lord Eustace Percy. 

11.914. Secretary of State, you made a 
slip just now, did you uot, when yon 
said tliat the position Avas the same at 
])rcsent. I do not think you mean to say 
fliat. At present, eA'eii Awth the consent 
of the Secretary of State, the Indian 
Leg^'slaturo would have no poAver, for in- 
stance, to amend the Merchants Shipping 
Act ? — Lord Eustace is quite right, I 
Avas S]jeaking in rather general terms, and 
my statement Avas not accurate in de- 
tails. 

Marquess of Salisbury. 

11.915. I am sorry to have detained 
the Committee so long, but may I just 
call attention to this point. T do not 
want to press it. I think the point 1 
have suggested to the Secretary of State 
about the AA'ant of control by both Houses 
of Parliament is a very material one, 
and an almost vital point in certain re- 
spects, but I do not Avant to press it. 
He, quite sees the point ? — Ye.s. 

11.916. Slay I just mention Paragraph 
120 noAv ? — Yes. 

11.917. That extends the procedure of 
No. 119 to the Provincial Legislatures 7 
-Yes. 

11.918. The Governor-General is still 
the assenting party ; it is not the Gov- 
ernor ; it is the Governor-General still, 
hut it is the Provincial Legislature. I 
Avould ask the Secretary of State to re- 
member that flifficult though it may be to 
detect repngnanej' in the case of Central 
kcgislation, the difficulty is multiplied 
when every Provincial Act has to be 
equally AA-atched, because each of the Pro- 
vincial Legislatures may make the same 
mistake about legislating_ repugnant to 
an Imperial Statute and’ the Governor- 
Qcneral’s attention may not be called to 
it, and the same difficulty about amend- 
ments may arise in the Provincial Legis- 
latures. "Who is to tell the Governor- 
General AA'hen all these things are going 
on in the ProAuncial Legislatures 7 — 1 do 
not belicA'e myself there is going to be 
Ihe kind of difficulty that Lord Salis- 
bury suggests. 

11.919. It is evident it Avill multiply 
the difficulty very much 7 — ^lYould Lord 
Salisbury repeat that question ? 


11.920. It is clear that the difliciilties 
to AA-hich the members of the Committee 
liaA'e called attention, of inadvertence 
and of Amendments repugnant to an Im- 
perial Act of Parliament Avill be multi- 
plied AA-hen you consider that the difficul- 
ties apply to evci’y Provincial Legisla- 
ture just as they do to the Central 
Legislature ? — No, I aa'ouW not agree. 
The difficulties are much less in the Pro- 
vincial Legislatures. The scope of their 
poAA-ers is much more restricted and I 
Ihinl-; it Avill be seen that in the Pro- 
A’incial field there is far lc.ss likelihood 
of cases of repugnancy than there would 
be in the Federal field. I think, there- 
fore, the cases that Lord Salisbury has 
in mind are less likely to arise in the 
Provinces. 

11.921. That may he so, of course 7 — I 
think Avhen they do arise, because they 
are rarer, greater publicit 5 ' aaIII attach 
to them, and I would think that adminis- 
tratiA’ely there Avould be no great diffi- 
culty in folloAving the course of events. 
At ' present there is a considerable 
amount of legislative Avork done in the 
Pi-OA-incial Councils. lYe folloAv it veiy 
closely here. I knoAV I think pretty well 
AA-hat is happening in CA'ery Provincial 
Council. Y7e have reports of their Bills. 
That Avould continue. The Governor of 
the ProAunee would be the agent of the 
Govcraor-General. He would bo folloAA- 
ing these events AAoth great care, a’ld I 
AA'ould have thought administratively 
there Avould not be the kind of difficulty 
Lord Salisbiiry suggests. 

11.922. The Secretaty of .State is 
ahvays an optimist and I am A’eiy glad 
he is' ? — I might retort that Lord Salis- 
luiry is .ahvays a pessimist. 

' Marquess of Salisbury.] Are you very 
glad of that too ? 

ilinpucss of Bcadiny.] May I make 
one .suf^estion on that 7 

Marquess of Sali.cbury.] May I put one 
more question ? 

Mai-qucss of Beading.] Certainly. 

Marquess of Salisbury.] The Secretary 
of State Avill realise that in these diffi- 
ciAlt matters the Governor will be fur- 
nished AA-ith no sufficient staff ; he Avill 
not haA'e a regular laAvyer upon his staff ; 
he will have a very diminished staff, we 
are told. 
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Earl of Lytton.] He will have a legis- 
lative department with experts to advise 
him on all Bills that are introduced. 

Marquess of Salisbury.] Will he have 
that staff after the change ? 

Earl of Lytton.] Surely. 

Archbishop of Canterbury.] Provision 
is made for him to have what staff he 
pleases. 

Marquess of Reading.] We always have 
to remember in the case that was pui 
by Lord Salisbuiy, of the Act possibly 
getting through and getting the assent 
of the Governor or 'Govemoi’-Gcneral, 
that there is still the provision of para- 
graph 90, and that is, that nohvith- 
standing that the Act has been assented 
to by the Governor or the Governor- 
General it Avill, within twelve months, 
be subject to disallowance by His 
Majesty in Council. 

Marquess of Salisbury.] Yes ; but that 
is the whole Act. 

Marquess of Reading.] I am only 
pointing out that it is an additional 
safeguard. That is all. 

Marquess of Salisbury. 

11,923. I only wanted to point out that 
all these difficulties of the Central Legis- 
lature are repeated in the Prordnees and 
exactly in the same way the want of 
Parliamentary control of the Imperial 
Parliament which might be called atten- 
tion to in the case of the Centre will be 
true in the ease of the Provinces, too, 
so that the Imperial legislation might 
be modified with the assent of the 
Governor-General by the Provincial 
Legislature without the assent of the 
House of Lords 1 — Lord Salisbuiy has 
drawn his own conclusions from bis ques- 
tions and my answers. No doubt each 
Member of the Committee will draw his 
omi, too. 

Sir Austen Chamberlain.] I have no 
questions, excepting to reserve a possible 
right to ask questions. 

Lord Irwin.] I do not want to ask the 
Seoretaiy of State a question, but I want 
to clear up a point to which Lord Sali--- 
bury hes called attention. I do not 
quite follow in what respect he conceives 
lliat the control of the House of Lords 
m all the -,0 maiter.s will be better or 


woi-se in future than it is to-day. He 
is contemplating a state of affairs in 
which the Governor-General and the 
Secretary of State behind him have sanc- 
tioned some project affecting an Imperial 
Act which he might deprecate. We all 
know what would be the procedure in 
Parliament at the present time if that 
ivere done, and it may well he our Hew 
that the House of Lords has very limited 
power in regard to it, but I do not 
quite follow in -what respect he conceives 
that position to be worse under the 
future conditions. 

Marquess of Salisbury.] It is quite 
clear that the situation, -when yon have 
a responsible government putting great 
pressure upon the Governor or the 
Governor-General is verjq very different 
from w'bat it is at the present time. 
These matters which are repugnant to 
an Imperial Act of Parliament might 
easily be pressed through by Indian 
public opinion, and then they would be 
assented to. The introduction of them 
would bo assented to by the Govertior* 
General acting with the consent of the 
Secretarj' of State and the two Houses 
of Parliament might be ignored. In the 
case of the one it would be fatal ; in the 
case of the other they might, in England, 
turn the Government out. 

Earl of Lytton. 

11,924. I think some confusion has 
perhaps arisen from a discussion of these 
Clauses 119 to 121 on the assumption 
that they introduce a new pi-oeedure. Is 
it not tiiaie, Secretary of State, that the 
effect of these Glauses is merely to limit 
the necessity for the previous sanction of 
the Governor-General or the Governor to 
certain cases specified in these Clauses 
instead of, as at present, to the intro- 
duction of all Bills ? Is it not Ibe case 
that at the present time all legislation 
has to obtain the sanction of the 
Governor-General before it is introduced ? 
— Ye.s ; certainly. 

Sir Rari Singh Gour. 

11,925 No ; not all 7 — I beg your 
pardon. Before it is introduced, did von 
say ? Only the questions enumerated in 
Section 07 of the Government of India 
Act. 
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Earl of Lytton. 

11.926. Yes. For those Clauses all 
legislation iias to obtain the consent of 
llic Governor-General ? — Yes. 

11.927. And the effect of Clauses 119, 
120 and 121 is to reduce that number ? — 
It reduces it in one direction. It does 
e.\tcnd it, though, in the - matter of Acts 
of the Imperial Parliament now governed 
by Section 65. 

11.928. But the procedure of refusal or 
granting consent to the introduction of 
legislation exists to-day, and, therefore, 
when (luestions arc asked as to how the 
Governor-General or the Governor shall 
know whether these conditions specified 
are violated or not, surely the answer 
may be drawn from the present experi- 
ence of a Governor-General or a 
Governor. He has his legislative depart- 
ment, he has his advisers, and it is the 
business of those advisers to scrutinise 
all Bills to see whether thej' raise such 
points as will necessitate the refusal of 
the sanction to introduction. Is that 
not so ? — It is true that we have based 
our proposals generally upon existing 
procedure. 

11.929. And in so far as the Governor- 
General and the Goveraor under the Con- 
stitution Act will still have certain duties 
to refuse consent to a Bill in certain 
circumstances, am I not right in assum- 
ing that both the Governor-General and 
the Governor will continue to have 
advisers who will scrutinise legislation to 
see whether the points raised in these 
paragraphs are to be found in any par- 
ticular Bill, and advise bim about it 7 — 
I imagine the practice will be very much 
the same. One of the Constitutional dif- 
forenee.s — and the Committee should not 
ignore this fact — is that the legislative 
department presumably will be a part 
of the Federal or the Provincial Govern- 
nient. That, of course, does make a 
Constitutional difference. That does not 
e.xclude the possibility of the Governor- 
General or the Governor obtaining what 
advice he requires of his own. 

11.930. But it would not be. would it, 
beyond the competence of the legislative 
department which advises the Federal 
Goveniment also to advise the Governor- 
General in respect of snc.h functions as 
niay he raised bv these paragraphs ? — 
I 'am expecting that the Legislative De- 


partment would give advice ol that kind. 
It IS, of course, conceivable that you 
might have^ an acute difference between 
uie two sides of the Government. I 
hope it will not take place, but it is 
conceivable that there might be that 
difference. If so, the Governor-General 
must he competent to take his own deci- 
sion. In a case of that kind, presumably 
it would be a controversy of substantial 
importance with all the publicity attach- 
ing to it and with a very* close scrutiny 
taking place from Whitehall and the 
Imperial Parliament. 

Lord Eiisince Percy.] If Lord Lytton 
will allow' me to intervene, there is this 
practical difference, too, surely at the 
present moment. The Legislative De- 
partment has got to advise the Governor- 
General whether a Bill which it is de- 
sired to introduce affects certain speci- 
fied things, specified in Section 27 of 
the Government of India Act, and that 
is a perfectly simple job. But now they 
vnil have to advise the Governor-Generi 
whether this proposed legislation contra- 
venes any Imperial Statute whatsoever. 

Mr. Zafrulla Khan.] Affecting India. 

Lord Eustace Percy. 

11.931. Affecting India, which, after 
all, is practically a much more difficult 
job, is it not ? — I agree. 

Earl of Lytton. 

11.932. One more question on the 
point raised by Lord Derby. Would not 
ins point be met by requiring the consent 
of the Gnvernor-Genoral not merely to 
the introduction of any legislation which 
does the various things set out in tliat 
paragranh but also to any amendment 
to a Bill whicli w’onld have the same 
effect ? Would there be any objection to 
including those words ? — ^I will certainly 
consider Lord Lytton ’s suggestion, and 
T will look into it with the question 
generally'. 

Earl Winterton. 

11.933. I only desire to ask tlie Secre- 
tarv' of State one question, reverting to 
the point put bv Sir Austen Chamberlain. 
I understand Sir Ansten Chamberlain to 
sngge.st that under Section 121. this 
situation might arise; in which the 
Governor-General had in error failed to 
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Secretary of State would agree that the 
Governor-General will already be heavily 
anned with powers of veto and reserva- 
tion, and so on, whenever he feels that 
the Indian Legislature is Hable to pass 
tliem by discretion, as we call it ?— Yes. 

11,041. Would not the Secretary of 
State therefore agree that to offer to the 
Governor-General the right to inteivene 
m the middle of a ’discussion of a Bill 
because he apprehends the effect of cer- 
tain amendments proposed is a little 
dangerous in so far as it might bring the 

‘>arily with the Legislature, and too fre- 
quently perhaps?— I am not expecting 
myself that eases of this kind will often 
arise, for this reason : The eases of im- 
portance are so obviously covered either 
y paragi-aph 110 or by the powers that 
tee Governor-General and the Provincial 
Governors hpe in the field of their special 
lesponsibilities. I would therefore take 
tee view that the e.\'ercise of ‘these powers 

■n 4 fj ^ and I am not sure 

vhethor I agree with Mr. Morgan Jones 
that to inteivene at one period in a dis- 
fu^ion IS likely to create more contro- 
Sd * 1 intervention in another 
Zrnf ’ t“‘’ discussion this 
morning, I will take these points of view 
■” ““ 1 

anything further upon that. May I call 

to Secretary of State 

le last part of the sentence in para- 
graph 119 ? The Indian Legislature^may 
not discuss matters relating to “tlie 
regulating criminal proceedings 
wmilrl British subjects I 

tbic know precisely what 

w the incident which 


together upon the subject. We were 
anxious that this controversy should not 
be revived, in view of the fact that the 
compromise is working not unsatisfactoi i- 
ly, that we did put this issue into the list 
of questions that could only be discussed 
with the previous sanction of the Govern- 
or-General. 

Marquess of Reading. 

11.943. That compromise Sir Tci 
Bahadur Sapra at that time had a con- 
siderable part in ; I think it was in 1924 ? 
— Yes. 

11.944. And then a Bill was passed to 
that effect as a result of it. The wlio'e 
matter was discussed during the time 
of my holding office and Sir Malcolm 
Hailey had to do with it also, but the 
effect of it was that the compromise was 
reached between both Indian and 
European members and that a Bill was 
passed wliich was carried into effect, and 
I do not think any question has arisen 
about it since. I think that is right, is 
it not. Sir Malcolm ? — (Sir Malcohn 
Hailey.) Yes ; that is so — 1923. 


bio inciaent wliicJi 
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Mr. Morgan Jones. 

11,945. I am glad to hear tl ere has 
been a compromise, but I am really en- 
tirely in the dark as to the nature of 
it, and I am really disturbed about it t 
— (Sir Samuel Hoare.) I can tell illi. 
Morgan Jones in a sentence what is tlio 
nature of the compromise ; Sir Malcohn 
will correct me if I am wrong. Criiuin d 
cases in which Europeans are invtilved : 
Firet of all, there is a procedure undei- 
which they are tried by two magisti'ates, 
and, secondly, in the jury, which is a 
mixed jui’ 5 ’, the accused has a majority 
of his compatriots, European, if he is a 
European ; Indian, if he is an Indian. 
(Sir J/atcolm Hailey.) It withdr.aws the 
pre-i-ious bar under which no European 
subject could bo tided by an Indian 
Judge. 

11,940. That is withdrawn ? — (Sir 
Samuel Hoare.) That is withdrawn. 

Sir Hari Singh Gour.] In case theic 
should be any misunderstanding on the 
subject, I happen to be one who took an 
active part in the discussion which cul- 
ininated in the amendment of the Crind- 
nal Procedure Code. It was not a com- 
promise but an underetanding reached 
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11, AGO. I would like to know whether 
lliere is the power and, if so, what oppor- 
tunity there would be. If a prayer can 
he moved on the address I presume it 
can be done after the ordinary hours of 
business in the House of Commons and 
at any time here ? — I will look into Lord 
Rankeillour’s point. 

Lord RankeUlour.l Thank you ; that 
is all I want to ask. 

Marquess of Zetland, 

11.961. I have Only one question I 
want to a.sk the Secretaiy of State, and 
that is with regard to parts of Clause 
119. Under that clause the consent of 
the Governor-General will be required to 
the introduction of a Bill affecting the 
coinage and currency of the Federation 
or the powers and duties of the Federal 
ReseiTe Bank in relation to the “ manage- 
ment of currency and exchange.” I do 
not quite Imow what is involved by the 
word “ management ”. Will it be 'with- 
in the competence of the Legislature to 
introduce and discuss, for example, a 
Rupee Ratio Bill, and if it is within 
their competence would the introduction 
of such a Bill require the prior consent 
of the Govenior-General ? — It would cer- 
tainlj' require the previous assent of the 
Govenior-General. 

11.962. But it would be within the 
competence of the Legislature ? — Yes, 

11.963. I mean, it would not infringe 
ujion the powers of the Resem'e Bank ? — 
R^o ; it would be within the competence 
of the Legislature under No. 119. It is 
not one of the subjects excluded alto- 
gether. The subjects excluded altogether 
from the ' competency of the Legislature 
nre under No. 110.‘ 

Lord Bankeillour. 

11.964. But some of these might be 
put into the Act as part of the Con- 
stitution, and they would become so ? — 
That is so. 

Marquess of -Heading.^ You mean, if 
they were put into No. 110 ? 

Lord Bankeillour.] I mean the re- 
sen’ed control of the Govemor-General 
PTOumably will be put into Gie Act 
and that would bring it into the opera- 
tion of no. 


Lord Irwin.] As part of the Constitu 
tion Act ? 

Lord Bankeillour.] Y’es. 

Archbishop of Canterbury. 

11,965. I wish to ask only one ques- 
tion for information, Mr. Secretaiy- of 
State. It is with r^ard to both Nos. 
1119 and 120. I suppose legislation 
affecting religion or religious rites and 
usages would include, for instance, mar- 
riage laws or the amendment of maniage 
laws, because it is very wide 1 — It is very 
difficult to bo precise. I think His Grace 
will recognise the necessity of a rather 
wide discretion. On the one hand, we 
do not wish to exclude from the pumew 
of the Legislature questions of social re- 
form. On the other hand, we do not 
want to depart from the continuous 
policy that has been adopted in India 
since the beginnings of the British asso- 
ciation, namely, to idto what we can to 
prer’ent religious controversy burstog 
forth. I think, taking the two views into 
account, the riew, on the one hand, of the 
orthodox Hindus as expressed by them 
the other day in their evidence, namely, 
that these questions should be excluded 
altogether from the Legislature, and the 
other point of riew of the reformers, who 
would like no restriction put upon their 
discussion at a'l or upon legislation con- 
nected until them, we have come to the 
conclusion that the best course is to 
adopt the compromise of allowing a dis- 
cretion in the hands of the Govemor- 
General as to whether questions of this 
kind should or should not be discussed ; 
but, as I say, we do not ivish to debar 
the Legislature from dealing with ques- 
tions of social reform ; at the same time, 
we do not want to allow India to be 
plunged into a period of acute and bitter 
religious controversjn 

11.966. It would be for the Govemor- 
General or otherwise the Governor to 
decide whether or not these contingen- 
cies were likelj' to arise ? — Yes. 

11.967. Ther^ one mere matter of 
drafting for intelligent undei'standing in 
No. 120 : I presume that the words in 
the last sentence : “these latter .sub- 
jects ” mean subjects affecting religion 
or religious rites and usages. It is a 
small point. It is only the intei-preta- 
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Coinniiltee. My answer to liim is tliis : 
Wo liave purposely not included the 
catcgoiy of trcjitics either in No. 110 or 
in No. 119 for the very reason that Mr. 
Jayaker lias just mentioned, namely, that 
treaties are outside the Federation alto- 
gether. They aie in the field of para- 
moimtey, and our very definite rnew 
is that in the interest.s of the States, 
just ns much as in the interests of the 
Constitution generally, it would be a 
mistake to include treaties. As soon as 
you include treaties you bring them 
within the scope of the Federal Court 
and; the courts of law. I w’ould have 
thought that tlie States — anyhow, a good 
many of the States — would look with, con- 
siderable misgiring at that result. 
Secondly, I suppose it would be tme to 
say that most of these treaties deal with 
direct relations between the Crown and 
the Princes and have nothing whatever 
to do with the Fedei’ation at all. That 
being so, we have not included treaties ; 
not becau.se we have the least intention 
of regarding them as less sacred' than 
they have been in tbe past or requiring 
less protection than any of these other 
subjects that we have dealt with in No. 
110. Wo feel, however', that the Princes 
have full justification for asking for some 
reference to the sanctity of their treaties 
but we feel that the place for such a 
reference would not be in the clauses of 
a Constitution Act but rather in a Pro- 
clamation by the Crown. I myself think 
that would be the best place to make 
sucli a declaration ; or in the irreamble 
of an Act of Parliament. My own view 
is against tlie suggestion of a reference 
in the preamble of an Act of Parliament 
because infcrentially that hriugs them 
within the Federal Constitution and also, 
as a result of past history. I am rather 
prejudiced against reference.^ in pre- 
ambles to anything. 

11,974. May I therefore bring out one 
inconsistency there would be 7—1 accept 
the Secretary of S^ate’s reasons, but we 
have alluded to the Princes" privileges 
and the treaty rights amongst the Gov- 
ernor-General’s respoiisiliihties ; Section 
52, for 'instance, p'.'ovidcs thai without 
the previous consent o'f tlic GQ^'enlor- 
General no question will he allowed or 
no resolution passed in the Federal 
Chamber which would afioe.t tlie rigJits 
and privileges of Indian States ?— Yes. 


11.975. If such prohibitioji applies 
even to resolutions and questions in the 
Federal Chamber, is there no necessity 
for -saving Bills affecting tlie States — 
legislation affecting the States ? It 
would be much more iiecossa"y ?~I slill 
think that it is niimli safer from the 
point of view of the Slates not to bring 
it into one of tbe Clauses. 

11.976. But look at Section 52? — 
Everything in Secio'i 52 is left at tbe 
Governor-Generai ’s discretion. 

.Sir Mamibhai N. Mehta.] But here, 
no fliseretiou is left even to the 
Governor-General. In Section 52 with- 
out the previous consent or sanction of 
the Governor-General no resolution 
could be passed or brought before the 
Federal Chamber uhinh would affect the 
States. I said there is gicater I'eason 
for prohibiting any Bill to b^ brought 
which would affect the States. 

Su' Hart Singh Gour.] But I was 
drawing your attention to Section 52 (b), 
which prohibits the discussnii of any 
matter. 

Sir Mamibhai N. Mehta.] I asked 
what is the objection, if vesDlutiona are 
to be prohibited, to having such pro- 
hibition against Bills. 

Sir Hart Singh Gour,] You are assum- 
ing that only resolutions and questions 
are prohibited. I go beioiid it and i.ay 
what is prohibited under Section 52 is 
the discussion of .any inatteis. 

Mr. M. R. Jaijdker. 

11.977. May I ask the SeerctHry of 
State one point which I want to clear 
up in tiiis connection. If you ivili kindly 
turn to No. 18 of the Proposals, and sub- 
clause (/) ; it is : “ the protection of the 
rights of any Indian States ”. Am I 
right in thinldng that this ClaucR in- 
cludes treaty rights or that it only in- 
cludes those rights which you .'pceify 
with groat elaboration in parag^i'aph 28 
of the Introduction ? I am inclined to 
think it does not include treaty rights 
but only those rights wh>eh arc speci- 
fied and instances of which are given in 
paragraph 28 of the Intnuiuction. I 
should like to know whether ray inter- 
pretation is right ?— I should ‘like to 
look into this ju/int of Mr. J.ayaker’s. 
I am rather inclined to agree with liim, 
but it depends upon a rather careful 
investigation of No. 28. 
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11.988. And i£ that is so, I am almost 
certain that there would have to be an 
appeal to tlie Privy Council from thq 
Federal Court’s decision ? — ^Yes. 

11.989. In view lof that, my .su.^ge.stion 
is that, of course, a first reference of 
such a matter', whether arising before a 
State Court, Trial Court or a British 
Subordinate Court, should be to the 
Federal Court ? — I feel some difficulty 
in saying j'es or no to a very technical 
question of that kind. 

11.990. I merely make the suggestion ; 
I merely w.ant that view to be on tlie. 
record and my reason for it, and my 
reason is this : If a reference is made 
to the Provincial Higl> Court and the 
lligh Court gives a decision upon it, 
and the parties to that particular liti- 
gation were either content v/ith that 
decision or unwilling to incur further ex- 
penditure on an appeal to the Federal 
Court, you may have the result that the 
validity of cetrain Statutes is upheld 
in some Provinces and is not upheld or 
is questioned in other Provinces, where 
the High Courts of the Provinces say 
" No, this is invalid,” and you may liare 
a conflict in this matter and the Federal 
Court will he the only Court -^/Lose de- 
cision will apply throughout India, In 
a matter of this kind again it is very, 
very desirable that the final pronounce- 
ment should be by the Federal Court, 
and it should not be left to private liti- 
gants to decide whether they shall or 
shall not take it to the Federal Court, 
and an arrangement be made that a 
reference only upon that point should 
go to the Federal Court. Tlicn, when- 
ever such a question is raised, (he opinion 
of the Federal Court would he binding 
throughout India aftenvards with re- 
gard to that piece of legislation ? — ^I am 
much obliged to Mr. Zafrulla Khuji for 
his suggestions. We will look into them. 

Archbishop of Canterbury. 

11.991. I presume, Secretaiy of State, 
these are very important points which 
would come before us for review when 
we come again to the question of the 
Courts, which is still, I understand, one 
of the subjects upon wliich yon wish to 
speak ? — ^Tes ; I think that is true. 

Mr. Zafrulla Khan. 

11.992. Now with regard to just one 
question — I scarcely con call it a ques- 


tion — it is merely a suggestion — as to 
this matter of ■ legislation slipping 
through, there is only one inactor to 
which I wish to draw your attention 
when you are considering it further in 
preparing your Note. As I have said, 
there are two classes of, legislation ; one 
may be legislation which is ultimately 
found to he ultra vires altogether. 
With regard to that, there cannot be 
much apprehension, because if it is al- 
together ultra vires it can always be 
challenged in a Court of Lav/, parti- 
cnlarJy if it is repugnant to matters 
specified in paragraph 110. Tiieve is 
no limit. It can alwaj's be challenged. 
With regard to questions of consent, 
looking at the question from the prac- 
tical point of view, there will be many 
stages at which tliat question will be 
raised and considered ; the first will be 
in the Legislative Department of (ho 
Province or the Government of India, 
;is the case may he. The next will be 
this : ft may be that when previous 
consent is required and the matter has 
not been considered and subsequent 
consent is given, it will be cured. 
Surely when a piece of legislation, is 
before the Legislature, Provincial or 
Central, and anybody raises the ques- 
tion that it requires previous consent 
either of the Governor or of the Gov- 
,emor-Genera], would it not be the 
duty of the Pro.sident to go into the 
mailer and, if he finds that previous 
assent is necessaiy, to stop the further 
progress of the measure on that ground 
there and then ? — ^Yes ; I think it 
would be so. 

11,993. That is one stage which iu 
almost every case is bound to arise 
because, whoever is opposed to the 
measure, apart from the exjjcvts who 
have looked at it in the Legislative De- 
partment, is likely to pay attention to 
this, and if a question is raised the 
President cannot "say, "We. need not 
p.iy attention to that.” If it secures 
the subsequent consent of the Governor 
or Governor-General it will be cured. 
If he finds the assent is not there, he 
mu.st throw it out. I am merely sug- 
gesting that is one of the stages through 
which legislation of that kind has to 
pass and it is an additional scrutiny 
which has not been so far referred to. 
It is not a question and I do not exjreot 
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*11 aubMCi to it ? — I liiivo taken note ol 
11 hat Mr. Mr. Zairulla KJinn has 

bu J.bdur Jiahim. 

11,991 Secielaij ol Stale, i.itli 
roleruutu to paiag'iaph 139, I n.tai to 
bo cloiu Mitli wgaul to the pieiious 
consent iihuh is neechsari ioi nnj 
tegibiation icgurding comiij,'c .nxl enr- 
renei, oi in i elation to the nianiigemciit 
ol 'ciinenoi and c.xehange. Ihe Uoi- 
euior Oeno'ial lias a bpceiul le-iwnsi- 
biliti logaiding the hiinneinl ^tabilili 
and “eiodit ol India, but, aiipposing 
legislation i- piuposed regarding toin- 
rgo and cuiient.i, IKing, lor in t.iiice, 
ihe latio, iiliicli i' nut call’ll itcd to 
afieit the bnaniial -tabiliti cud e.odit 
of India, would the (Joiirninenl eien in 
su(h a ea-o hue to obtain the lon^eiit 
ol the Goicinoi-Gcneial, and ■•o, 

whj I — Ycs , loi the lenson 1 luive 

just stated, that the disciis..ion ol lU 
tai'i ol these ipie-tuu.s nin.i lead to a 
considctuhle .iniontit ot haim 
11,995. But jou know as ueariK that 
there 's a gioat do i! ot o,'iuioii ’ii hidie 
U'gaiding the ratio, lor instance 

Sureij .\ou would not bn out all di- 
eussions ’ Suppo'Uig the Ooieinoi- 

Genetal thought llial the hgi-lation 

that ho pioposod is not likelj to ailed 
the finaneial stabilitj oi cieiiil of India 
in aiij way, why should not llierc be a 
discussion ? — Supposing he thought theie 
were no dangeious leaeli m--, he weiild 
allow n diseii-'iion 

11.99ti But I meiui the Bill itself iiin\ 
bo such that ans such apinehewiion is 
pii eluded . ‘Would >ou piccludc discu':- 
sioii, apait lioin the cjuestion of ftimncial 
stability and eicdit of India, of anj 
legislation rcgaiding tomage nmi cui 
lencj ? "We lime always felt that it 
was noeossai} to be somewhat precise 
in a mattei of lhi« kind It has such 
leiy dangerous leactions On that 'ai- 
coimt, evei\ time wj lime ihseussod 
these dilBcult financial questions, we 
have always said that this wis one of 
the financial safeguard® that v.e did 
regaicl as essential That opinion was 
held not only b\ the Momhers of the 
Government and by the Briti,h Repre- 
sentatives in these various discussions, 
h’ll 11 w’lis held hv a good avaiiy Indian 
representative public men as well. It 
is (kfmitelv one of the fiiianeul safe- 
guards that we do regard as essential. 


13,997. But IS not the special icspoii- 
‘-ibilily wide enough 7 — ; we cam* 
10 tile conclusion lint it was not. 
.\ilei nil, in these cjiie^lions ol high 
fiiiniice, we lime to be sen’ cantiou-, and 
it was the considered now ol not onl) 
the politicians but ol busine-, men as 
'•ell Hint n salcgu.iul ot Ibis kind i,ks 
itry es-entiak 

31,'i')S. IVc are not dealing with 
inragrapiis 12o or 320 now, I imder- 
•'t'lnd ?-~Xo ; J think wt were going to 
keep them for later. 

Mr, ,M. n. JnmUr. 

31.999, On paiagraph 320, 1 b.cse one 
(liflieiilty vhich J should like the .Secre- 
tary oi Stall- to cle.ii up ; The eem- 
-eiil of the Goveinor-Gcncr.il gisen in 
li’s disiietni'i will be rtqiiirel lo the 
nilroilin lion in a l’io\iniial ly-gislature 
ot Icgi-lation on ®ueh oi the huitfers 
enumerated in the jirc ceding jwr.agr.ipb 
.i‘ aie wiihm the eoinpeteiice of a Ib-o- 
Miii-ial l.i'gislaluri', other than legi h- 
ticm wliieli lepi ds " — thin it i® men 
lioiud Xow, what ai-o the-e m.attir- 
which .no with'u the competenec of the 
I’lminem! Legi®lnluie othi r than Goi- 
eiiiot Acts, etc, idiiih .lie i lentioncil 
III pni.ngnqili 119, 1 should l’.avr 

tlioiic'lit none oi the mat ten mentioned 
in jiai.igr.aph 319, escepling the Goi- 
c inor Giiieiar® Oiilinance. or a n'h- 
gnuis Bill, nre witiiin the coinjwtcnec of 
the I'rovinei.il Legislalure ? — It might 
In- Ael-. of Ikiilinnienl. That is one 
<ii e lb. at oecnis to me It might also 
be questions connected with cnmiiud 
i.isi-s ng.unst Eui-opcaus. 

32.000 They will bo alt I'edc-r.tl sub- 
lect- under the list wliioh you hmc 
given. Tlicy will be nil Cmtr.sl. I 
want lo know e.vactly what is intend- 
ed 7— It might also bo eases tailing in 
ihe eonennent field ; but I will gladly 
make my answer ralliei more concretc 
iii the Note I will circulate. 

32,001. I wauled (hat to he ime.-iti- 
gated hoi.auso thcie is a little doubt 
.diout it. Then, going back to p.m".- 
gi.iph 139, the wouls “ icligion® 
mage ’’ I am following upon the argu- 
ment that his Grace, the Aielibishop of 
Cnntcibury, took. You kiuiw that dcnl- 
uig vyith two ancient religions like 
Hinduism and XUihamra.ndnnisin, a niim- 
her of usages which look like religions 



97 


usages have come from the past which, 
judged by modern standards of public 
decency, public raorali^ and public law, 
are undesirable ? — Yes. 

12.002. If j'ou put the words ‘ ' reli- 
gious usages ” it would be difficult to 
get them defined, and I will give you 
an illustration of what I mean. Take, 
for instance, the Hindu usage of dedi- 
cating young girls to temples. It is in 
many parts of the country regarded as 
a rcligiouk usage. Modem tentimont 
regards it as an immoral usage. Do 
not you think some saving ought to be 
made in favour of usages which, al- 
though religious to certain people, offend 
against modeni opinions of decency or 
moralily, or public policy, or any of 
those considerations 9 — Wc have found 
some difficulty in being more precise, 
and what we have done is to continue 
(he existing words. I will look into the 
question again and consult with Mr. 
Jayaker over it, if I may, to see whether 
wc could be more precise. We have 
found a difficulty in being more pre- 
cise. 

12.003. ' The fear which I have, and 
which jnany others share with me is 
this . (if you will kindly turn to para- 
graph IS which sjreaks of tlie special 
responsibilities of the Goveruor-Qene- 
ral) that one of the Governor- 
Heneral’s special respon.nbilities is the 
pre%'eution of any grave menace to the 
peace and tranquillity of India 9 — Yes. 

32.004:. Supposing a Bill was Imfore 
tl.'e Legislature requiring the consent of 
the Governor-General under paragraph 
119, and that Bill related to a reUgious 
usage of the nature I have just men- 
tioned to you, and supposing strong 
commotion went up in an orthodox j)ro- 
vinee against a Bill v/bich was regard- 
ed as relating to religious usage, and 
tlie result of that grave agitation was 
tliat the Governor-General thought 
tliero would be grave menace to tbo 
peace and tranquillity of India, he may 
be inclined to exercise his power under 
]3aragraph 18 and prevent that Bill. 
Tn oilier words, it would mean this, 
th.at the stronger the agitation tending 
to create the appearance of a menace 
to peace jind tranquillity, the greater 
the chance of .success of the orthodox 
eommnnity succeeding, under par.igraph 
IS, in inducing the Governor-General to 
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put a stoppage to the introduction of 
that Bill 9 — ^It is that kind of risk that 
has made ns come down on the side of a 
rather general term like this, a term 
which Mr. Jayaker nill remember has 
been in existence for a gpreat many 
years, and a term whose application is 
fairly well understood as a result of 
this history. The Governor-General 
will have his discretion as to whether 
to act or not to act in such a case as 
Mr. Jaj'-aker Las put. If lie satisfied 
himself that the agitation was a ficti- 
tious agitation, and that it was got up 
for the express purpose of intimidating 
the Government against some measure of 
soei.nl reform, I imagine that the 
Governor-General would exercise his dis- 
cretion in allowing the proposals to go 
forward. 

12.005. I have no doubt that is so. I 
was only suggesting whether you would 
not reconsider the expression “ religious 
usage ” 9 — Yes. 

12.006. That is only a suggestion I am 
making 9 — I will certainly consider it 
again, and, if Mr. Jayaker would send 
us any suggestions, wo should be glad. 

I have put to him our difficulties, and I 
have given him our reasons why wc have 
used it. 

Marquess of Heading. 

12.007. Is it not in the RoyrJ Pro- 
clamations that have been issued in the 
past 9 I have a recollection that it is 
in one. I only ask you to bear it in 
mind ? — Yes, it is a phrase that h.as been 
in existence for more than 50 years. 

12.008. I have seen it at various times ? 
— I do not know what Lord Reading 
would say. but there is a good deal to 
be said for continuing a phrase that 
has been in existence for a considerable 
time, and which people generally tmder- 
stand. 

Marquess of Heading.'] If I may . 
e>:pre.=s an opinion I would agree with 
that. 

Archbishop of Canterhnrg. 

12.009. On the other hand, wc have 
had a great deal of evidence that it 
was the use of these large terms which, 
in point of fact, has given gre.nt hesi- 
tation to Governments rmder the pre- 
sent regime from facing the nsce.ssity of 
some of these reforms 9 — ^Yes we must 
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take ali those issues into account. As 
I say, u-e have not ignored them. "We 
have thought on the whole it was better 
to use this phrase, but, obviously, it is 
a matter for discussion. 

Sir Ahdur Bahim- 

12.010. May I make one suggestion ? 
— Yes, please. 

Sir Ahdur Ealiim.] I suggest “having 
the force of law ” ; suppose you sub- 
stitute that, and narrow it ? 

Sir Hari Singh Gour.] I am afraid it 
will not help us at all, because under 
Hindu law all usages embodied in the 
Shastra have the force of law. 

Sir Abdur Rahim.] The dedication of 
girls to the Temple is not recognised by 
law ? 

Sir Hari Singh Gour.] According to 
Hindu law custom is the transcendent 
law. 

Marquess of Beading. 

12.011. It shows at once the difficulty 
you get into by the discussion between 
these two gentlemen ? — ^We null take it 
into account, Sir Ahdur. 

Mr. 31. B. Jagaher-] The possible 
solution lies in appending words like 
“ contrary to public morality or public 
decency,'’ or some such expression. That 
is a suggestion which occurs to me. 

Jfr. 2^afruUa Khan.] I am afraid 
expressions like “ contrary to public 
deceney *.-uid juihlic morality ” arc as 
difficult of interprot.ation. They are 
bound to eanso trouble because they have 
got to he interpreted. 

Mr. 31. B. Jagaher. 

12.012. “With regard to the other point, 
namely, tlie coiwent of the Governor- 
Gener.al with regard to coinage and 
• currency, yon are aware, Sir Samuel 
Hoaro. that at the first Hound Table 
Conference Indian opinion was contrary 
to the ro=erv.ation of this i-ighf to the 
Govenior-Genernl. May I road in that 
oonncction a short statement in the 
Heport of the Hound Table Conference 
page 14 of the copies supplied to us] 
wherc it was stated (I run spe.akinn- of 
the vers- first opportunity we had of 
oxpre..,-jng an opinion") ; ’ “lTp„„ 
question pf finance, Indian opinion was 


that even the safeguards set out in tho 
Eeport ivent too far, especially those 
giving special pmvers to the Governor- 
General,” You are aware of that, that 
Indian sentiment as it has expressed 
itself there is strongly against the reten- 
tion of this power in the hands of the 
Governor-General by -way of giving prior 
sanction to the Bill ? — I would certainly 
agree that there is a strong body of 
opinion in India against this safeguard. 
"VYe took it very carefully into account 
in our subsequent discussions, but we did 
definitely come, to the conclusion that in 
the very difficult financial conditions 
Giat have arisen since the first discussion 
and with which it looks as if wc shall 
bo faced for some years to come, it was 
an essential condition. 

12.013. Then do you think there is any 
necessity for giving this power to the 
Governor-General, namely, sanction to 
any legislation relating to coinage and 
cuiTeney even after the Hcseiwe Bank 
is established, having regard to the fact 
that you are making the Heserre Bank 
free from political influence, and, having 
further regard to the fact that legislation 
dealing with the Reseiwe Bank would 
require the Governor-General’s previous 
sanction 9 I should have thought yon 
would have made the Reserve Bank 
strongly entrenched from discussion and 
aU oration by the public. Do you think 
there is any neccssitv for continuing this 
power in the hands of the Governor- 
General .after the establishment and 
working of such a hank ? — Yes ; we feel 
that it is retilly essential, and a comple- 
mentaiy safeguard. You might have the 
oper.stions of the Eesen-e Bank gravelv 
compromised by discussions of this kind. 
T.ako, for instance, the case that is in 
everyone's mind, the case of tho rupee 
ratio. You might very well have the 
foundations of the Reserve Bank being 
sliaken by political agitation on the stA- 
ject, and, particularly in the difficult 
early years when it was gradually getting 
itself started. 

12.014. There is no time limit to the 
powers given in paragraph 119 1 — Thcr® 
is no time limit, nor, indeed, T think 
can there be a time limit given, but n® 
doubt if things work well, and there is 
no need for tho Govomor-General^ to 
exercise a veto of this Icind, discussions 
in course of time will take place. 
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12,015. Tlie reason whj^ I am pressing 
this point, Jlr. Secretary of State, is 
this, that there is a strong feeling in 
India that there is an intimate connec- 
tion between the develoiiment of 
industries and agriculture, and the 
regulation of the currency, and, as you 
have transferred to the popular 
Minister’s hands the Depai-tment of 
industiy and agriculture, those _ turn 
Departments are so inseparably inter- 
connected that no Minister Can make 
much progress in industry and agri- 
culture unless he has the power of 
rcpfulating the currency of the country, 
and, as you have transferred one, it 
would not be wrong to transfer tbe other. 
That is the only reason I am driving the 
point ? — do not object to Mr. Jayaker 
pressing the point. It is a very 
important point, and this has not gone 
by default. Although we realise that 
the points he has just made are very 
strong j’ou have to consider the whole 
position. You have to consider the 
whole future of Indian credit. You have 
to consider (and this is an integral part 
of the encouragement of industry to 
which he has just alluddd) a problem 
which is very urgent for India, namely, 
till- problem of getting new capital. It 
has always appeared to mo, the more 
closely I have considered financial ques- 
tions in India, that the great need of 
India in the future is capital, and it 
looks to me as if for m.any years to come 
the chief source of capital will continue 
to bo London. I hope very much that 
the Indian capital null continue to be 
forthcoming, but, I believe, that for 
these groat sums in the future it will 
))c to the London- market that future 
Governments of India will look, and, 
taking those very important ennsidera- 
tions into account, we have felt that it 
was quite essential to put the credit of 
India aliove any kind of suspicion, and, 
in order to achieve that object, we did 
feel that thc.se safeguards were neces- 
sniw. 

12,010. But you will have a double 
protection, if you will allow me to pur- 
sue the point, by one more question, you 
have made the financial stabililv and 
credit of India a special I'esponsihilitj* of 
the Governor-General. Yon h.uve now 
hroutrlit the proposal of a Deserve Bank 
which is free from political influence. 
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No alteration can be made by tbe Legis- 
lature in tbe Reserve Bank winch 
administers currencj’ and coinage. I 
should have thought these two would 
have been enough protection for any 
person who wants to send capital out to 
India 1 — The trouble is (I have said this 
before) that financial people are very 
conservative, and it was made vei'y clear 
to me that this was a safeguard to which 
they do attach a very great importance, 
quite apart from politics, and, on that 
account, I feel that, cliiefly in the 
interests of India, it is necessary to 
maintain it. 

Sir Ahdur Rahim- 

12.017. May I just intei-vene ? There 
arc other countries which arc not linked 
to Sterling which do resort to London 
ver 3 ' largely for credit ? — That is so, 
eertainlj', hut these things have grown 
up, Sir Abdur Rahim, as a result of 
experience over a great many years, and, 
believe me, the money niarket of the 
Avorld, and the money market of London, 
as the greatest monej’- market in the 
world, is a very consen’ativc institution, 
and it is much wiser at the outset to 
take these safeguards, and to ensure by 
that means, as I believe we shall ensure 
it, the future credit and stabilitj' of the 
country. 

Lord Eustace Percy. 

12.018. Surely’ this particular safe- 
guard which we, are discussing now is in 
practice onlj’ a safeguard preventing the 
infrodnetion of private Bills or private 
members resolutions '? — ExactlJ^ 

12.019. And Mr. Jaj’aker would agree 
that no good purpose is likely to be 
serwed by the introduction of private 
Bills or Private lilcmbers Resolutions. 

Marquess of Reading.] Wlij'' does it 
apply onlj' to private Bills and Private 
jrcml)pr.s re.=nlntions ? A Government 
Bill would requirc the Governor General’s 
previous sanction. 

Mr. ilf. R. Jayaher. 

12.020. I do not know whether the 
Sceretary of State admits the interpre- 
tation of Lord Eustace Perey that para- 
graph 119 relates only to Private Bills 1 
— I tliink it covers all Bills, hut in actual 
practice, I suppose, it would he applied 
to Private Bills in this financial reuard. 
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the only body that would be muzzled 
would he the Legislature ? — That is one 
way of putting it ; it is Dr. Ambcdkar’s 
way of putting it. 

12.029. Is it not a fair way of puttuig 
it ■? Surely the Viceroy's previous sanc- 
tion powers are not going to be so widely 
extended in their operation as to cover 
the prevention of any discussion of a 
matter subject to previous sanction, 
either in the Press or in public meet- 
ings, or anywhere else 1 — I think tliere 
certainly will be discussion of that kind. 
None the less, 1 do think there is a 
'ditl'erence between discussion in the Legis- 
lature and the comparatively irrespon- 
sible discussiop outside. Secondly, this 
Sanction of the previous consent has been 
in operation for some time and it was 
accepted generally as a Part of the New 
Constitution at each of the Round Table 
Conferences ? Thirdly, if Dr. Ambedkar 
will look at the categories set out in 
paragraph 119 he will see that for each 
of them there is a considerable demand 
for some kind of special precautions. 
Por instance, if he will take the question 
of religious rights and usages : There he 
must have noticed tlic very Strong feel- 
ing tliat certain sections of the orthodox 
Hindus linve upon the subject. He does 
not agree with them ; he thinks they are 
all wrong. At the same time, they do 
hold these views very stronglj', and they 
would like questions of that kind ex- 
cluded from the Indian Legislature alto- 
gether. Now, we have attempted to 
adopt a midway attitude between the two 
points of "sdew and so on. IVith each of 
those categories I could make a similar 
defence, that there is a considerable 
body of opinion asking for some special 
precautions in these directions. 

12.030. What I was trying to drive at 
was this, that while a number of the 
Legislative Council and a number of the 
Legislative Assembly may be free to dis- 
cuss these matters outside in public, they 
will not be free to discuss them when 
they come inside the Legislative House. 
That is the only difference you are ni.ak- 
iner by this’ premous sanction rule ? — 
They can have resolutions, but that is 
substanfiallv the, case. 

12.031. Now I just want to make one 
suggestion with regard to the point 
raised by Hr. Jay.aker regarding the use 
of the expression "religion and re- 


ligious usages ”, because that is a thing 
in which I am so vitally concerned. I 
am just maldng the suggestion whether 
it would not be sufficient to use the e.x- 
pre.ssion “ articles of faith ” rather than 
the phrase " religion and religious 
usage.® ” ? — would have thought that 
articles of faith would have occasioned 
almost the same kind of controversy. 

Sir Hari Singh Goiir. 

12.032. More 'Eo ? — And the trouble of 
a new phrase of that sort I would have 
thought would have concentrated upon 
it more varieties of interpretation even 
than the old phrase. 

Dr. B. R. Ambedkar. 

12.033. I suggest that as far as pos- 
sible the word “ usage ” ought to be 
avoided 1 — I will take note of what Dr. 
Ambedkar has said. 

Sir Phiroze Sethna. 

12.034. hlay I be allowed to put just 
one question to the Secretary of State ? 
Are we to conclude, Secrctai'y of State, 
from your replies to Hr. Jayaker that 
the London market has the last say in 
the matter of ratio ? — No, certainly not. 

12.035. I may remind you that in the 
course of the discussions on the Reserve 
Bank, India was in favour of a fresh 
inquiry, if not immediately, within a 
reasonable time ? — Yes. 

12.036. Hay we know if such an in- 
quiry will be made 1 — I could not possibly 
in the middle of a discussion about the 
relations between cerlaui subjects and the 
Legislature, embark upon a discussion 
about the Reserve Bank, and one of the 
proposals that emerged from a very ex- 
pert inquiry that took place in the 
summer. 

12.037. I put the question because I 
understood you to say that the views of 
the City here had to be considered because 
otherwise capital would not be sent out 
to India, and India needs more capital ? 
— ^What I did say was that India needed 
more capital, and it wotdd bo a great 
mistake to disturb the views of the place 
from which I hope they will receive large 
sums of capital in the future : but I have 
never suggested for a moment that the 
City or any body of financiers have any 
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kind of veto upon the Government pro- 
posals. These proposals are made upon 
their merits, political and financiaL 

Sii’ Eithert Carr. 

12.038. There is only one question 1 
■wish to ask. Yon have explained, Sir 
Samuel Hoare, the difficulty of being pre- 
cise with regard to the field in which the 
Governor-General’s previous sanction will 
be required, but ■will paragraphs 119 and 
120 he vide enough to prevent any Bills 
being introduced regarding amending the 
Indian Police Act of ISGl or the Local 
Police Acts, ■without the prior sanction of 
the Governor and Govemor-General ? 

It is not one of the categories here speci- 
fically excluded under paragraph 119. 

12.039. I did realise that, but I was 
■wishing to put the view that perhaps if 
it were excluded it would give greater 
confidence to the police and their per- 
sonnel if they knew that no Bills could 
he introduced affecting the present posi- 
tion of the police TOthout the prior 
sanction of tho Governor-General or the 
Go%‘eniors ? — Yes. At present it is not 
included. 

llarquess of Salishvrif. 

12.040. The Secretary of State -will re- 
memlmr that one of the matters which was 
urged upon us, I think, by the police 
•witnesses, was that the Act of 1861 
should be sacrosanct from being upset 
except by the Imperial Parliament ? — 
Yes. One of the difficulties that I think 
Lord Salisbury will realise when he 
looks at the Act of 1861 is that it does 
not appear to me it would provide the 
kind of protection for which they were 
asking. I have not got the Act here, 
hut so far as I remember it is a very 
short Act merely saying that certain ad- 
ministration should have certain respon- 
Bibilities. 

_ 12,041. The Secretary of State is quite 
right. 'What is important under the Act 
is the regulations which are made under 
it ?— Yes. Then if you come to regula- 
tions, as T think I said earlier in our 
discussions, the , regulations amount to 
■volumes and volumes of detail, . some of 
it of great importance, some of it no 
doubt of administrative importance, but 
not of tho kind of importance that the 
Committee I ilfink have in mind when 
they are now a.sldng me this question. 


Sir Hubert Carr. 

12.042. There is only one other field 
w'hich has been brought up as requiring 
prior assent, and that was brought up 
by the Associated Chambers of Commerce 
of India in connection with certain legis- 
lation, and I see that also comes up this 
afternoon, so I will not press tho matter 
here, hut I would like to be sure 'that 
paragraphs 119 and 120 are not ex- 
haustive of the subjects which 'wiE re- 
quire prior assent ? — They are exhaus- . 
tive as the proposals stand now. 

12.043. Then it will be up to the ■wit- 
nesses and others to try and make their 
point before the Comnnttee as to the 
necessity for enlarging that field. Is 
that so ? — Certainly. None of these pro- 
posals is final until the Joint Select 
Committee has made its I'cport and Par- 
liament has legislated ; and no doubt 
there will be people who will ask for 
additions to this list ; there will be 
people who will ask for subtractions from 
St. Nothing is final until the Act of 
Parliament is operating. 

Sir Austen Chamherlahu 

12.044. Secretaiy of State, I vrant to 
ask if you can supply us with some in- 
formation, but I am not srme whether 
my request is a practicable one. Under 
the present Government of India Act a 
Saw made by any authority in British' 
India or any provision which is repug- 
nant to an Act of Parliament is invalid 1 
—Yes. 

12.045. Under the "Wliite Paper pro- 
posals, prorided that the assent of the 
Yicerny has been properly obtained, 
such a law would not be invalid unless it 
came under the express prohibitions in 
No. 310 ? — That is so. 

12.046. Would it be possible for you 
to give us in any form, some idea of the 
scope of the legislation which, under the 
existing Government of India Act, is 
outside the purview of the Legislature, 
and which will he placed within its pur- 
view 'subject to the ■ assent of the 
Governoi'-Grenoral.rhy .the-new proposals ? 
— ^Yes, .1 think I could certainly do so.. 

12,047.. I should' be much obliged ,if 
you could, because unless' ohe'knows’how 
far the present .Indian la'vv is' dependent 
upon British Acts of Parliament, one 
does not know what is transferred f — Yes. 
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I did propose iu this note to which I 
alluded earlier in the morning that I 
would include at any rate an illustrative 
list even though it may not be complete. 

Lord Bankeillour. 

12.048. Is it not proposed to put any- 
thing into the Constitution Act with re- 
gard to the Federal Reserve Bank 1 Is 
it proposed to legislate separately for 
that ?— What is happening with the Re- 
serve Bank is this. There was this vei-y 
comprehensive and expert inquiry into 
the question in the summer. Previous 
legi‘:lation of the land has taken place 
in the Indian Assembly, and the arrange- 
ment has been that a Bill would in due 
course be introduced in the Indian 
Assembly and that Bill w'ould pass 
through the Indian Assembly if the 
Indian Assembly is ready to pass it. 
Somp reference will ceiTainly be needed 
to the Bill in this Constitution Act. 

12.049. That may bring it under 110 ? 
— Lot me just be clear about that. No, 
it will not bring it under 110 ; it nill 
bring it under 119 ; but except as other- 
wise Parliament m.ay determine, only 
the Imperial Parliament would be able 
to alter Ihe proposals. 

12.050. If the reference in the Consti- 
tution Act confirms the prorisions of the 
existing Government of India Act, that 
would make it part of the constitution, 
would it not ? — ^It would become a part 
of the constitution — to this extent, that 
a reference of some kind would be made 
to it in the constitution that would en- 
sure the proposals of the Indian Reserve 
Bank Act only being alterable with the 
approval of the Imperial Parliament. 

12.051. Then for our purposes it would 
bring it under 110 ? — I think it would, 
hut I would like to look a little further 
into it. 

12.052. It reads here as if it were 
not in the constitution. So do one or 
two other things for that matter ? — I 
should lUre just to consider the matter. 
It is rather a peculiar position. 

Earl of Lyttoi). 

12.053. One final question of the 
Seeretai'y of State. Sir Hubert Carr 
has mentioned a number of matters not 
at present covered - by these chauses but 
which in evidence it has been suggested 


should be brought within their scope. 
IMay I remind the Secretary of State of 
one other class which was referred to 
in evrdence before us and it has not 
been mentioned to-day, namely, the 
rights and positions of certain classes 
of land owners. The Secretary of State 
will remember that there are class& of 
land owners in India having special 
rights, such as the -Talukd.ars of Oudh 
and Inamdars of Bombay, who have ;deli- 
nite rights and established positions. In 
addition, there are people iu the pro- 
vince with which I was connected in 
Bengal who clahn, not indeed a right, 
but sometliing which is akin to a right 
under the peimanent settlement iu that 
province. I am not, of course, suggest- 
ing that the Legislature should be de- 
barred from legislating on these sub- 
jects, but I wiU ask the Secretary of 
.State to consider whether it m,ay not 
be desirable to include among the sub- 
jects requiring special sanction before 
legislation is introduced, ihe position of 
tho.=;e land owners to wbicb I have re- 
feiTcd and wbicb was brought before us 
in the evidence of one of our sub- 
committees, I think ? — Lord Lytton has 
raised a question that has been in my 
own mind for some time and particu- 
larly after tlio evidence that was given 
to the Committee in the summer. It 
seems to me that there is a strong case 
to be made for some kind of precaution 
in the type of case that he lias just 
mentioned. What impressed itself upon 
my mind was this : that many of the 
e.ascs that were brought to our atten- 
tion were definite obligations undertaken 
by the Government of the day ; some- 
times as rewards for public services ; in 
other eases .as a continuation of reli- 
gious grants that had been in existence 
under Governments before the lime of 
the British Government. In eases of 
(liat kind I sliould have thought that 
there would bo a considerable measure 
of support, both in India and in this 
country, for some such special pre-' 
caution being applicable, such as the 
precaution of the prior sanction men- 
tioned in paragraph 11.9. A more diffi- 
cult question arises when you come to a 
big and comprehensive settlement like 
the pennanent settlement, touching, as 
Lord Lytton knows better than anyone 
else, almost even- corner of the life ofi 
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a pi'ovinco. Now tliore again therc_ is 
no doubt I suppose in anj'body’s mind 
that it came about as the result of a 
bargain between tlie Indians and our- 
selves, and there again some Idnd of 
precCaution might be justifiable. Upon 
bothuliose questions I would veiw much 
like nhe advice of the Committee. I 
own niysclf I am impressed by the case 
that was made in the summer and bj* 
the ue^l for some such piTcaution as 
that proposed in paragraph 119. 

Earl of Lyttoii.] 1 am very much 
obliged to the Sceretaiy of State. Of 
course, it will be a matter for discus- 
sion later on. I tlmught ' it welt to 
mention it as one of the subjects about 
which discussion might be brought up. 

^ -• Sir Uari Singh Goitr. 

12(954. There is just one question I 
waited to ask the Secretaiw of State, 
^id I nnder.stand the Socrot.ai-y of State 
to imply in answer to a question by 


Ijord Hankeillour that after the Re- 
sene Bank Bill is pased by the Indian 
Lcgi.slature, any amendment of that Bill 
would be with the concurrence of the 
IinperiaJ Pnrlininont or that no amend- 
ment could be made by the Indian Legw- 
latiire except witli the consent of Par- 
liament i — The position is rafluT a com- 
plicated one. It is this, in a sentence 
or two : Hero we are asking the Indian 
Ijcgi.slnturc by its own legislation to 
carry ont arrangements that we say arc 
cP'^outial for bringing the constitution 
into being. Obviously if that arange- 
ment is to {.alee cfToct, it cannot be pos- 
.siblc for the Indian IjCgislnlurc at some 
future time to alter the conditions -witli- 
ont wliicb the constitution would not 
have come into operation without the 
5 >revious assent. 

Chairman.'] I propose to adjourn nox 
to bnlf-pasl two o’clock, at wliich time 
we take ibe representatives of the 
Association of Britich Chambers of Com- 
merce — Memorandum No. 74. 


{The Witnesses arc directed to icithdraw.) 


{After a short adjournment.) 


Mi\ Morgan .roues.] My Ixird Chair- 
mau, before you call the witncs«c.s, J 
would like to raise one point. Before 
the adjournment to-d.ay a question w.as 
addressed by I^ord Lylloii to tlu* Scerc- 
tnry of State for India to which he g.avc 
a long reply. I had intended raising a 


imiut of order arising from (hose tw 
qiieriions, hut I see the Secretary of 
.Stale is not prc.scnl. and I thercforc 
give notice that I will raise it when 
the .SccJctnry of State returns. 

Chairman.] That is quite understood. 


loth October 1933, 


Present : 


Lord Aichhishop of Canterbury. 
Martiuoss of Salisbuiy. 

Marquess of Zetland. 

Marquess of Linlithgow. 
Marquess of Reading. 

Bari of Derby. 

Earl of Lytton. 

Earl Peel. 

Lord Middleton. 

Ix)rd Hardingo of Penshurst. 
Lord Irwin. 

Lord Snell. 

Lord Rankoillour. 

Lord Hutchison of Montrose. 


Mr. Butler. - 
Major Cadognn. 

Sir Austen Chamherlnin. 
lih'. Cocks. 

Sir Reginald Craddock'. 
Mr. Davidson. 

Mr. Isaac Foot. 

Sir .Samuel Iloare. 

Mr. Morgan .Tones. 

Sir ,Toso])h Nall, 

Lord Eustace Percy. 

!Miss I’ickford. 

.Sir ,Tohn 'SYnrdlaw-Jfilnc. 
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'■ Tie following Indian Delegates were also present : — 

Indian States Representatu'es. 

Sir Alcbar Hydari. I Mr. Y. Thombare. 

Sir Manubbai N. Mebta. ; 


Bbitish Indian Representatives. 


His Highness tbe Aga Khan. 
Dr. B. B. Ambedlcar. 

Sir Hubert CaiT. 

Lieut.-Col. Sir H. Gidney. 

Sir Hari Singh Gour. 

Mr. M. R, Jayaker. 


Mr. N. M. Joshi. 

Sir Abdur Rahim. 
Sir Phiroze Scthna. 
Sardar Buta Singh. 
Mr. Zafrulla Khan. 


The MARQUESS of LINLITHGOW in the Chair. 


The Right Hon. Sir SAiiuEi, Hoare, Bt., G.B.E., C.M.G., M.P., Sir M.\t,coLii 
IIaileTj G.C.S.I., G.'C.I.E., Sir- PiNDiiATEB Stew^vrt, K.C.B., K.C.I.E., C.S-I., 
are further examined as follows : 


Mr. Morgan Jones.] My Lord Chair- 
man, last Thursday, you ''vill remember, 
I notified you that I intended to raise a 
point of order on tbe return of the Sec- 
retniy of State to the witness chair. I 
am obliged to you, my Lord Chaiiman, 
for having allowed me to postpone the 
question, but I thinli I ought to apolo- 
gise to the Secretary of State for not 
having raised it the very moment that he 
gave his answer to which I refeiTcd, but 
I quite honestly believed that he was 
coming back in the afternoon and I 
should be able to raise it then. The 
question which H wish to raise is on tbe 
answer to question 12,053. Tbe Com- 
mittee will remember that Lord Lytton, 
right at the end of the morning session, 
addressed a question' to the Secretary of 
State in regai’d to certain classes of land 
owners and the purport of his question 
was that he hoped that the Secretary of 
State would consider whether he might 
not reserve those classes of land owners 
as being a fit subject for precaution 
under _ paragraph lio. My Lord Chair- 
mau, if you will allow me, I would like 
to say one word as to why I attach 
mportance to this point before I put it 
formally to you. I can quite understand 
(even though I, my Lord, may not agree) 
the Secretary of State being invited to 
consider necessary precautions with re- 
^rd to Police and so on, where British 
mterests and British interests alone are 
concerned, but, on this occasion. Lord 
Lytton invited the Secretary of State to 


consider whether a precaution could not 
be exercised in respect of defi-'itdy 
Indian interests. I ought, in fairnes's 
Lord L}’tton, to say. my Lord Chairman,'' 
that he said of course that ho did not 
suggest that the Legislature should be 
debaiTed from legislating on these sub- 
jects. but I do not think I am doing 
an injustice to the question of Lord 
Lytton when I suggest that he did indicate 
that he simself as a Member of the 
Committee had arrived at a conclusion 
upon this matter and was expressing his 
conclusion through the medium of 
the question which he was .addressing 
to the Secretaiy of State. Not only 
that, my Lord Chairman, but the 
Secretaiy of State himself, whose posi- 
tion, I am quite sure, is clear to every- ' 
body, is a veiy difficult one, beiner a 
untness and a Member of the Com- 
mittee, and I readily sympathise with 
him in that matter — ^the Secretary of 
State himself in his reply also indicated, 
not in set terms but by implication, that 
he too had arrived at a final conclusion 
on the matter. May I quote the 
sentences that are relevant from Lord 
Lytton’s question : “ I am not, of 

course, suggesting that the Legi'^latnre 
should be debarred from legislating on 
these subjects, but I will ask the Secre- 
tary of State to consider whether it may 
not be desirable to include among the 
subjects requiring special sanction h'i'fore 
legislation is introduced, the position of 
the land owners to which I have referred 
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actual answer that I gave hi'm^ I gay 
specifically that upon both these questions 
I would) very much like the views of 
the Committee. I think he will also find 
that I dealt with thi§ question just as 
I have dealt with a number of other 
questions. Indeed, earlier in the week, 
1 was asked by one of the Indian dele- 
gates whether I wa.s dealing only with 
the proposals in the White Paper or 
whether I was also taking into account 
the evidene that had been given. I 
gave him the obvious answer that I was 
dealing with both. The ansiver I gave 
to Mr. Morgan Jones was in exactly the 
same categoi-y. I can assure him that 
tliGre was no intention either on my own 
part or with a view to influencing the 
Committee to imply that a decision had 
been taken. 

Earl oi. Lytton.'\ May I add a word, 
mj' Lord Chairman ? 

Chairman.] If you please. 

Earl ot Lyi ton.] If I understand Mr. 
Morgan Jones aright, his complaint is 
that there was implicit in my question 
to the Seeretaiy of State an opinion of 
iny own on the subject of whether certain 
lights and pririleges of Indian landlords 
should be included among the subjects 
the previous sanction of 
thcP Governor-General to legislation. I 
am not sure that even if I bad an 
opinion on the subject I was to blame 
lor hawng revealed that fact, but I 
Would like to assiu’e Mr. Morgan Jones 
that there was no opinion of mv own 
involved in tlie question at all. May I 
remind the Committee of what we were 
doing on that occasion ? We were dis- 
cussing subjects which in the White 
l^aper were stated to require tlie pre- 
nous sanction of the Yiceroj’ before they 
ncre nmde the subject of legislation ’n 
the Indian Legislature. It is not quite 
le case ns Mr, Morgan Jones sugge.cts 
tiiat those are only subjects in which 
Witish interests are involved. We were 
iscussing matters of religion and matters 
ot communal interests .which are purelv 
as between one set of Indians and 
• . " iQi', but -they- are- essentiallv. quqs- 
tious which rmse very acute eontrover.-,y 
o' A J that 'ixiason it was eon- 

T to be desir- 

aoie that- the previous sanction- of the 
, iceroy should - be -requii-ed. Then -Sii 


Hubert Carr brought to our notice a 
number of other questions which he con- 
sidered might be included. It was in 
that connection that I recalled to the 
Secretary of State’s attention the fact 
that there were so manj' questions deal- 
ing with land owners’ interests wliich 
also raised acute controversy in India, 
and, without e.xpressing any opinion as 
to whether they should be made the sub- 
ject of prerious sanction or not, I men- 
tioned to the Secretarj' of State a 
category of questions which I thought 
might also be considered, but I specifically 
stated that all this would be the subject 
of discussion later on. I only raised it 
at this point so as to justify a discussion 
which might foUow when we reach that 
stage. 

Mr. Morgan Jones.] May I saj-, my 
Lord Chairman, that I am very much 
obliged to both the Honourable Gentle- 
men for their kindness in replying fo me 
so gcnerousl}'. I hope it may be taken 
that I raised the point in quite gooi^ 
faith and I am quite prepared to accept ' 
your ruling. 


Sir Austen Chamberlain.] I am quite 
sure that all the Committtee will recog- 
nise that Mr. Morgan Jones acted in per- 
fectlj’ good faith, but I am vei-j- an.xious 
that nothing that has passed this morn- 
ing shall preclude the Secretary of State 
from continuing to treat the Members oi 
the Committee and Delegates with the 
confidence and frankness which he has 
done hitherto and that he shall not draw 
the inference, and certainl 3 ' a wrong 
inference, from anything jmu j-oursolE. 
mj- Lord Chairman, have said, and I am 
sure an inference which would be dis- 
tasteful to both of us, if not to all of 
us, that wo desire to limit him when he 
is before us and puts in an expression 
of opinion. Mo doubt, he must have 
further opinions. AYe are entitled to 
know what his opinions are, but he vill, 
no doubt, where nocessitj’ arises, recon- 
sider his opinions in the light of the 
views expressed by the Committee or by 
Delegates. Ma.v I just add thi--, and I 
think Mx-. Alorgan Jones will xigree with 
me, that if I maj- tmst m\’ memoi-y there 
is no Member of the 'Committee begin- 
ning with mj-self, if I may on this 
occasion, and no Delegate who has uot 
put tendentious questions indicating the 
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line on 'n'liicli liis own niind wns mo’i'ing. 
It ivonld tiiereforo ]jc doubly unfortunule 
if the only person wbose mind wo niigbt 
not know was Ibo Soorotary of State. 

Mr. Morgan Jones.] May I. as regards 
that, say this, my Ixird : _ I think that 
Sir Austen Chamborlain will agree '"itb 
me that if he got the whole of my ques- 
tions all be can say is that he giie-sc.s 
that my mind moves in ccrt.ain direo- 
tions. 

Sir das/ra C/iantherlain,] I think it is 
a very shrewd guess. 

Mr. roc?:s.] itiy Ix)rd, before we pa^s 
from this, would it be pos-'ible for the 
Committee to bo supplied with an im 
partial iilemorandum on the Pennanent 
Settlement, stating, hivt historically, 
just how it was brought about, and so 
oiu 

Cftairman.] I do not know whether a 
Jlemornndum of that kind would be well 
received by the Committee at this stage. 
r might ' look into the matter and sec 
whether something could bo done. If he 
puls that question to mo perhaps, the 
Bight Honourable G^ntlemaTi in the wit- 
ness chair would exprc.ss a view as to 
the expediency of tho course ho suggests 
being pursued. 

^^ifness.] I will look into it and sec 
whether anything could usefully be cir- 
culated. 


Earl Peel. 

12,721. ]SIight_ T suggest the Cambridge 
Histoiy of India which I reviewed tlio 
other day for the “ Times ”7 T think 
he will find a great deal of information 
in that and it is close reading 7 — I think 
probably that is a very good answer. 


Chairman. 

12,722. Wo are dealing first of ;ill lhi>-' 
morning with paragiaphs 125 to 120, 
“Administrative Bclations between the 
Federal Govoranicnt and the Units." I 
understand that the Secretary of State 
desires to make a statement preliminaiw 
to his examination 7— My Txird Chair- 

m‘ fwo of 

inu-oduetion to tlie discussion i>f Clause^ 
125 and 126 for thus reason : Thor are 
drafted m a very ahbremated form', and 
it may be that their drafting ivill seeir 
obscure to certain Members of the Com- 
mittee ; it might, therefore, help oni 


discussions this morning if I made as a 
short introduction the following com- 
ments upon them. Section 45 of the 
existing Goi'ernmcnt of India Act 
cloclarcs that all Provincial Governments 
are under tho direction and control of 
the Government of India and requires 
them to obey tl)c_ orders of that Govera- 
ment. A provision of this character 
would be obviously incompatible with 
the conception of Provincial Autonomy. 
At the same time, it has to be remember- 
ed Hint while in certain sifiicrts of vnrk 
such ns tho commercial departments : 
railways, posts and telegraphs and in 
regard to sncli matters ns customs and 
income tax the Federal Government will 
have its own .agencj', yet, even in the.se 
matters, it will depend upon the colla- 
boration and in ro'pect of a largo part 
of its other activities, upon the assis- 
tance of Provincial admini'-trativc 
ofiicers. Thn.s, the actual execution of 
orders in relation to such matters as 
immi^ation into Itidia, c.xtradition, 
eontrol of arms traffic, all of them 
Federal .subject.', will rest in the liamls 
of Provincial officer.', tlmt i.s to. say, the 
District Officers of various kinds. All 
that the first part of paragraph 125 
docs, fbereforo, is to emphasise the 
obligation of Provincial Mini-.tric.' to see 
that such assist anec is forthcominsf as 
an c.''entinl condition of the successfnl 
working of Federation, av-d (hereby to 
.a<lapt Section 45 of the o.visting Govera- 
ment of India Act with (he necessary 
restrictions to the new eonditio’is. The 
rest of (he first sub-j)ar.agraph state.' 
flic extent of the Federal Government’s 
right to see that tlio'c obligations are 
really fulfilled, but I sliould r.vplain 
that wliereas-tlio words “ every Act of 
the Federal Legislature ” correctly ex- 
press this Provinei.a! obligation ns r])ply- 
ing to all Acts, whethor they relate to 
Federal subjert.s proper, namely, the sub- 
jcef.s .set. out in -Appendix 6, List 1, or 
to coneurrent suhjents, that is to say, 
the subjects sot out in List ■!, the draft- 
ing of tho latter part of tho first pave* 
graph requires clarification. It is not 
iiitcnded that tho right of the Federal 
Government to give directions a' to the 
fulfilment by a Province of its Federal 
oblig.ations should extend to the con- 
current sphere since .all (ho subjects in- 
cluded in List 3 are to be<ontircly pra- 
vineinl, except to the extent that pro- 
vision may bo made for thoir regul.''rion 
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liy Fcdoral legislation. The last sen- 
tence of the first snb-pacagruph of para- 
ura])h 125, should, therefore, be read 
subject to this limitation, and as apply- 
ing to List 1 subjects only. 

The pinpose of the second sub-para- 
graph of paragraph 125 is to give the 
Federal Government a right of direetioii 
as to the administration of purely p>io- 
vincial subjects flist 2, Appendix VI) if 
the actions of the province in this 
sijhcrc are such as to prejudice the ad- 
ministration of a Federal subject proper. 
Tims, if a Provincial Government ivere 
so administering its Public Health and 
Sanitation arrangements a.s to interfere 
with arrangements regarded as essential 
by the Federal Government for the main- 
tenance of quarantine in ports, tlie 
Federal Government woubl have the right 
to intenmne. In brief, the purpose of 
paragraph 125 is to ensure to the Federa- 
tion such authority in relation to the 
Provinces as will tend to the effioient 
performance of the purposes for which it 
exists. I am afraid that stareinent 
sounds somewhat eompUc.arod, but I 
think that members of tlm Committee 
and the Delegates when they read it will 
see that it is a necessary comment upon 
paragraphs 125 and 125. 

Marquess of Salisbury.] I am sure we 
are all very much helped by these state- 
ments, Secretary of State. I see no 
reason whatever to aimlogisc for them, 
if I may say so. 

Sir Eari Singh Gour. 

12.723. There was one point upon whi"a 
I may ask the Secretary of State to 
implement his statement. It js to this 
effeot. In sub-paragraph 2 of paragraph 

125 the words are : “ to anj' matter which 
.■iffeets the administration of a Federal 
subject ’’ not anj' matter which 
may affect the adminiycvation of a 
Federal subject,” whereas in paragraph 

126 the Governor-General is entit’ed (o 
interfere in any matter when any gr-ive 
menace to the peace ind tranquillity of 
India, or any part tlsereof, is threatened. 
Ill (he statement winch (he SceioTary 
of State has been g >od enough to read 
to tlif Committee there does not aV'pear 
lO he anv clear line of demarcation 
between the interference by tho Federal 
Govcmnient in mattei-s which affect in 
pracsenti the administration of a 


Federal subject, or mytters which 
threaten to affect in tho near futiu'e, the 
administration of a Federal subject 7 — 
It is a point of drafting. There is no 
disfinetioii so far as I eaii se^; intended 
between the words ‘ affects ” or ‘‘ may 
affect.” 

Sir Abdur Bahim. 

12.724. In the second paragraph of 
paragraph 125, the last words are 
“ P’edcral subject ” that does not include 
clearly eoncun-ent subjects ? — Xo, tho 
second paragraph of paragraph 125 deals 
with Federal subjects only. 

12.725. Exclusively Federal subjects ? 
— ^^'es. 

Mr. M. R. Jayakcr. 

12.726. It would include Reserved sub- 
jects, I take it '? — Yes. 

Sir Austen Chamberlain. 

12.727. How then are the subjects’ - 
which are concurrent suhjeefs dealt 
with 7 — The adminisiration is jirovin- 
cial. 

12.728. I understand (hat the IVhite 
Paper contemplates thi^i il there is con- 
current legislation the Federal legisla- 
tion prevails over tho Provincial legisla- 
tion ? — Yes. 

12.729. Is there no provision to enable 
the Federal Government in that case to 
supervise and secure the due execution 
of the Feder.al law and giving it autho- 
rity to intervene if, in .‘•pite of the 
jmssago of the Federal law, the Pro- 
vincial Government continues to apply 
its provincial laiv 1 — Tu our proposals, 
Sir Austen, we go no further than to say 
that it is the obligation of the Provin- 
cial Government .so to carry out its 
duties as not to compnimisc the decision 
of the Federal Goverumont in a case of 
that kind. It is difticult to go further 
tlian that. I think Sir Austen will see 
the difiOeulty when I give him the most 
conspicuous instance of an actual case. 
Take tho case of law and order. There 
is no intention under the White Paper 
proposals that there should be inter- 
ference by the Federal Government in 
the administration of law and order in 
the Province, and that goes to show that 
one cannot go further than state the 
moral obligation upon the province- in 
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matters of this hmd to co-oi)erate -srith 
the Federal Government. 

12.730. I do not quite follow that, if I 
may pursue it a little further ?— 
Please. 

12.731. The intention of the Lhfvern- 
ment is that where u subject is reserved 
for Federal legislation the Federal 
Government should have power to issue 
such instructions to the local Govern- 
ments as will secure the execution of the 
Federal law 7— Yes. 

12.732. On a Fcder.il subject 9- Yes. 

12.733. But the lYhite Paper also eon- 
templates that certain subjects will be 
left to Provincial legislation, but with 
authority to the Fedeial Government 
also to legislate if it thinks it neces- 
sary ? — ^Yes. 

12,7^4. Must there not he, if not the 
same, at any rate similar power to the 
Central Government to see that its 
Federal legislation is jhseiTed in (hat 
case as you feel necessary to secure for 
it in the former case 7 — would have 
thought myself that tlicro is this difCer- 
enoe between the two c.ategorics. In the 
Federal field the Federal Government 
is acting under its exclusive rights and 
it has its Federal agents to carry out 
its policy in such easci as I have just 
quoted in my opening statement, casus 
like the administration of Customr, and 
so on, and correspondingly with cerlain 
cla.sses of legislation— Income T.a':, for 
instance. In the concurrent field c.r 
In/pothesi even though the Federal 
Government may be legislating tlicre is 
something in the nature of pavfiiership 
between the two. The Federal Govern- 
ment will be dependent upon the Pro- 
vincial administration for its ao-ents. It 
will not have agents in the concurrent 
field at all. I would have thought there- 
fore in view of what appears to me to 
be a dilference it was necessaiw to state 
the obligations in a somewhat different 
way for each of tliose two categories. 

, 12,735. This is rather a matter of dc- 
toil that I am putting to you now 7— 


12,i36. To take an illustration 
yon have given, quarantine. Wil 
quarantine officers in all the por 
Federal officers, or vnll tbev not h 
pendent upon local officers for the ( 
tion of their Federal quarantine 


visions 7 — Tlie quarantine officers would 
be Federal officers. 

12.737. All the Medical Officei's c£ 
Health 7 — The Medical Officers of Health 
will ])robably be prowncial. 

12.738. Surely the executive officers in 
administering quarantine will be the 
Medical Officers of Health, with such 
police assistance, if any, as they may 
require 7 — Yes, that is so. 

12.739. Then I put it- to you that the 
parfienlar distinction which you have 
dniwn, Secretary of State, will not hold. 
But, passing from that, I put this to 
you at this stage to invite your further 
consideration 7 — ^Yc.s. 

12.740. I also put it to you that i£ 
yon feel it necessary to reserve to the 
Federal Goveniraent a power of con- 
current legislation it follows that it 
must he necessary to reserwe to that 
Federal Government a right to see that 
iln concurrent legislation is respected, 
and that where it exercises that right 
of eoheurrent legislation the importauce 
of its anlliorify being mnintaiiied. and 
its ordei-s being executed, stands on 
exactly the same footing as in cases where 
it is legislating within its e-vchisivo 
sphere. IVhen it exercises the power of 
eoncuiTont logislation if supersedes for 
that purpose the Pswincial Govermneut i 
— Certainly I will consider Sir Austen’s 
C'-ntention, but I still • have this diffi- 
culty in my mind. The concurrent field 
is really a field of provincial subject', 
lint provincial subjects in which some 
Icind of uniformity is very advisable. 
The intention, fliereforo, of having a 
eoncniTont list is not to impinge upon 
the field of in-ovinei.al nutminmy, huf to 
retain .‘foine means by which unifonu'ty 
can be maintained. If nniformif)’ is to 
be maintained I feel pretty sure myself 
that you must take provincial opinion 
with yon. Our proposals are not based 
upon any sanctions ; they are based upon 
a ■willing co-operaiion, .and that if yoj' 
are _ going to get provincial pubho 
opinion with you the less you dot the 
“i’s” and cross the "t’s” as to the 
powers of interference by the Federal 
Government the more successful you via 
be. 

Marquess of f!ah'shnr>i.] I do not know 
whether 1 might suggest to the Secre- 
tary’ of State that tlie statement he has 
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just made in reply to Sir Austen Cham- 
berlain carries him a very Iouk 
" because if List No. Ill is examined it 
Sviil be seen that there are a very large 
"number of subjects which come under 
"the concurrent powers ; for instance, the 
regulation of tiie working of mines. 

Earl of Berhy.'] Would you give us 
the page number ? 

Marquess of Salishury. 

‘ 12,741. Page 119 : “Regulation of the 
working of factories ; Employers’ 
Liability and Workmen’s Compensation ; 
Trade Unions ; AVelfare of labour, m- 
"cbiding provident funds and industrial 
insurance ; Labour Disputes.’’ I must 
"not make a statement, but I suggest to 
the Secretary of State all those come 
under the concurrent field and therefore 
it must evidently have been in the minds 
of those who drafted the "White Paper 
"that there would be federal legislation or 
might be federal legislation on all those 
.subjects ? — ^Lord Salisbury has quoted an- 
other category of cases which was very 
much in my mind when I gave my 
answer to Sir Austen just now. Lord 
Salisburs' will sec the difficulty if one 
goes the length that was just suggested 
by Sir Austen in the case of labour 
legislation. Suppose, for instance, the 
■Eedcral Government passed labour legis- 
lation, we will say, a veiy comprehensive 
National Health Act or an Act for 
klatemity Benefit, or some hit of labour 
legislation, that would involve very heavy' 
expenditure. The eonclusion of Sir 
"Austen’s argument would seem to me to 
load to the Provinces having that very 
heavy expenditure forced upon them 
against their wiU. I do not believe a 
sy.=tem of that kind would work. 

12.742. But would not that he rather 
a reason for not having included these 
subjects in List ITI ? — ^No. I think not. 
You see, we have included them in List 
III as subjects upon which we wish to 
work to smifomity if the Pro'vinces 
can be indficed to co-operate. 

Sir Austen Chamberlain. 

12.743. Is this the kind of case that 
yoti have in mind, that the great 
majority of the Provinces are agreed, we 
will .say, on a legislative working day of 
so many hours 7 — ^Yes. 


12.744. That one Province refuses to 
agree ? — Yes. 

12.745. And that, accordingly what is 
desired over by far the largest part of 
India, is rendered impos-ible by the 
opposition of a single Province 1—Ycs. 

12,740. That then the Fedci’al Govern- 
ment should override the dissentient Pro- 
vince and give effect to the general wUl 
of the Indian Legislatures. ■\Vo\ild that 
be a fair illustration of the case you 
Imvc in mind ? — Yes ; the Federal Gov- 
ernment would pass such an Act. I pre- 
sume. 

Sir Austen Chamberlain.] Then sup- 
pose the dissentient Province declines to 
administer the Act and continues to 
work the longer hours 

Marque.ss of Salisbury.] Or abstains 
from administering the Act. 

Sir Austen Ghamherlain.'' 

12.747. Yes, or abstains from adm-'nis- 
tering the Act ; and in that Pro\-lhe""Lk. 
factories continue to work the longer 
hours, thus establishing a ruinous com- 
petition svith the Provinces in which the 
Federal Act is administered. What is 
the remedy' — sweet reason ? — I can see no 
remedy' of sanction. Wliat sanction 
could you apply to a situation of that 
kind ? 

Sir Austen Chamberlain.] If it were 
in the field or resen'od legislation yon 
would give authority to the Central Gov- 
ernment to direct the Pro"vijieial Gov- 
ernment and its officci’s to enforce the 
law. If you tell me that sanction is in- 
effective for the puiTDOse of the joint list, 
will not it be equallv ineffertive for the 
otlier. and if it is effective for the 
Federal list, why shoTild it not be effec- 
tive for the joint list of subjects 7 

Marquess of Salisbury. 

12.748. !Might I in that connection re- 
mind the Secretary of State of (a) in 
paragraph 70 : “ Securing the execu- 
tion of orders lawfully issued by the 
Governor-General ” 7 That is part of 
the special responsibility of the Governor. 
I presume that in the ease of an Act 
of the Federal Legislature, if a Pro- 
vince was recalcitrant as in the case 
which Sir Austen has put, the Governor- 
General would direct the Governor to 
carry out the law as it is laid do"wn in 
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the Act and the Governor thereupon 
would use his special responsibility 
under paragi'aph 70 ? — No. I do not 
think in the general Federal field outside 
the special responsibilities of the 
Governor-General, the Governor-General 
could issue an order of that kind. 

12.749. After all, the Governor-General 
would act by the advice of his Ministers 
in a matter of this kind. I suppose, in 
assenting to the Federal legislation, he 
would act bv the advice of Ms Ministers 7 
—Yes. 

12.750. Once he liad done that, then 
surely it would be a lawful order of his 
to the Governor to carry it out ? No — 
except in the field of his special 
responsibilities. 

' Lord Ranlteillow. 

12.751. Secretary of State, on that 
woul^-ftot it be possible for the Central 
Govetement to ca^’ out the contem- 
plated orders arising out of Federal 
legislation and to charge the Province 
with the cost 7— There is no machinery 
for getting the money. 

12.752. But the money for the Pro- 
vinces comes through the Central Ex- 
chequer, does it not 7 — Income Tax 
would. 

Dr. B. R. Amhedlcar.'] I thiiilc the 
aJiswer to Sir Austen Chamberlain’s 
question may be given somewliat in this 
form ; So far as the concurrent legisla- 
tion is concerned, it is, I think, laid down 
in one of the paragraphs of the White 
Paper that any law in the concurrent 
field passed by the Federal Legislature 
will override a similar law passed by the 
ProMneial Government. Consequently, 
if there was a conflict of law passed in 
the concurrent field between a law passed 
by tlie Centre and one passed by the 
Province, ipso facto, by the provisions 
of the White Paper itself the Federal 
law will haA'e an overriding force as 
against the Provincial law. 

Sir Austen Cttamlcrlain-] That is so. 
That is the point that I put earlier to 
the Secretary of State. 

,, That is I think 

the position so far as the legislation is 
eonopi-ned. 

Sir Austen Chamberlain.] So I under- 
stand. 


Dr. B. B. Amhedkar.] So far as 
administration is concerned, I thmk the 
position will be that the Federal Execu- 
tive will have the authority to issue 
directions and instructions to the Pro- 
vincial Government through the Provin- 
cial Governors wnth regard to the 
administration of a concurrent law passed 
by the Federal Legislature, and the 
Governors, I think, would be bound to 
obey them. 

klarqness of Reading.] That is exactly 
the point upon ■which the Seerctarj’ of 
State lia.s given an answer in the nega- 
tive. 

Sir Austen Chamberlain.] Yes, I put 
that to the Secretary of State. The 
Secretary of State’s explanation diilercn- 
tiates between the case where the Federal 
Government has legislated in the sphere 
which is reserved to Federal authority. 
In that ease, the Sccrcfarj' of Slate sa^ 
the intention of the Clauses we arc dis- 
cussing is that the Federal Government 
should have power to give directions for 
the execution of that la'w. I put if, if 
I may, to the Secretary' of State again. 
In the ca«c of legislation resen'cd to the 
Federal authority, the Federal Govern- 
ment may follo'w up its legislation by 
orders to the Piurincial Governments and 
authorities to execute that law'. In the 
case of legislation in the concurrent field, 
if the Federal Government docs legislate, 
the Federal law overrides the Provincial 
hnv and is the only law of the Prorince 
or of India ; but, in that case, according 
to the Secretary of State, the Fedcred 
Government has no power to issue direc- 
tions for the execution of its haw or to 
secure that it is executed. On what 
ground can you .•Jnstify that distinction 
betw'cen tlie administration and execu- 
tion of two laws equally binding, passed 
by t])e E.amo authority, one of Avhicli it 
may enforce and the other of which it 
may not enforce 7 

Sir Maniibhai N. 3Iehta.] I was goM? 
to sti'englhen this argmnent by reference 
to Scetiou 127, which applibs to the 
Indian States : ‘'Itw’iU be the duty of 
the ruler of a State to secure that due 
etfect is given ■within the torritoiy of his 
State to every Act of the Federal Legis- 
lature which applies to that territory.” 

Marque^ of Reading.] May I ask, my 
Lord Chainnan, that wo should not pass 
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froiTi this very iinporfaiit point raised by 
Sir Austen to the States '? We have got 
to come to that. I cannot lielp tliinking 
that it will only confuse the matter. We 
do want to get this point clear. 

Chairman.] Sir 3Ianubhai Mehta, it 
might he well just to clear this matter 
up as regards the Federation and the 
(Provinces of British India and then to 
relate the matter to the States aftcr- 
Vrards. 

Sir Manuhhai N. Mehta.] Yes. 

TFitnc.'ts.] My answer may sound to 
be rather an illogical one. I quite agg-ee 
yith Sir Austen. Legallj' and Constitu- 
tionally, there can be no distinction 
between one Federal Act and another — 
I accept that contention entirely. Yet, 
I do feel that jiolitically it is worth dis- 
tinguishing between the Federal field and 
the concurrent field. The e.vistenee of a 
concurrent field has occasioned a good 
deal of criticism amongst the adhei'enls 
of Provincial autonomy, and if any action 
that we took went to give the impression 
that the concurrent field was really going 
to be a Federal field under another name, 
1 think we should see a very general 
opposition to a proposal of that kind 
from large sections of public opinion in 
India. That makes me think that it is 
wiser to keep a distinction hetween tlic 
two fields, and to keep in mind the fact 
that for the purpose.s of admjuistratiou 
the concuiront field is a Proriticial field. 
It is onr intcoition that the Federal Gov- 
ernment sl’.onld only come into the eon- 
current field when there is a general 
desire foi' uniformity over some field of 
legislalion or admiiiistralioii. Having 
said that, I do not in the ]ea.=l wisli to 
s_U!r!rc.st (liat my mind is closed to sugges- 
tions of this kind. My advisers and I 
will gladly think over the.«e points again. 

Sir Aasten Chamberlain. 

12,7n.3. I am very much obliged and I 
hope tlie Secrctai'y of State will do so. 
Jly Questions all arise out of the modi- 
fication which ho lias made in the Clause 
- by (ho ojicning sfafemont that he made 
' to-day. If I might add just one more 
r question : Would lie in turning this 
n^atter over consider whether it can ever 
he wise to encourage an authority or 
give power and, therefore, cncouraue- 
ment to an autlioritv to legislate with- 
lilOSKO 


out giving tliat authority any power to 
enforce its legislation, and whether that 
must not have the result of bringing all 
law into disrepute ?— Sir Austen raises a 
new point in his furtlier question, the 
point as to whether there should be 
sanctions or not. 

12-,754. I do not say sanctions but 
power to enforce ? — It comes to the same 
thing, does it not ? 

12.755. Do you call it sanctions in the 
Federal field ? It is not punishment ; 
it is merely authority ? — Authority to 
give an order ; it is no more than that. 

12.756. Authority to give an order and 
to oblige the local authorities to execute 
the Federal law ? — But you cannot oblige 
the units to execute an order if ihey 
refuse to. I hope they will not refuse 
but I myself cannot see what power you 
can apply to a Provincial Government. 

12.757. I beg the Secretary of Sti'.te 
to consider these answers very carefully 
at his leisure ; hut surely what he has 
ju=t said amounts to saying that Sec- 
tion 125 is merely a piece of paper which 
is worthless for all practical purposes, 
oven in (he Federal sphere if a local 
autliority chooses not to obey the direc- 
tions of the Government ? — Fo ; I would 
not admit that comment at all upon my 
answer. Section 125 slates the duties 
of the Federal Government and tlie duties 
of the Provincial Government under the 
Constitution. It is to be assumed that 
tl)p Parties that enter the Federation will 
accept those duties. When, however, it 
comes to the iiower to enforee a decision 
then a series of very difficult questions 
arise and Sir Austen will find that in 
these proposals we are following vciy 
much upon the lines set in other Fede- 
rations and so far as I know there is 
no sanction in any Federation except 
ftossibly the new German Reich to im- 
))ose the will of one section of the Fede- 
ration upon the other. 

Earl of Derby.. 

12.758. The United States ? — I do not 
think there is any power to do it. The 
United States, of course, have srot their 
own agents for certain purimses, and I 
would hazard the opinion that it has 
been a very weak reed on which to de- 
pend in the ease of the United States. 

n 
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the Act and the Governor thereupon 
■would use Ills special responsibilit3' 
under paragraph 70 ? — No. I do not 
think in the general Federal field outside 
the special responsibilities of the 
Governor-General, the Governor-General 
could issue an order of that kind. 

12.749. After all, the Govenior-Gcncral 
■would act hj’ the advice of his Ministers 
in a matter of this kind. I suppose, in 
assenting to the Federal legislatipn, he 
would act bv the advice of liis Ministers ? 
—Yes. 

12.750. Once he had done that, then 
surely it ivould he a lawful order of his 
to the Govenior to carrj’ it out ? — No — 
except in the field of his special 
responsibilities. 

^ . Lord Paulieillouf. 

12,75!L. Secretary of State, on that 
•woukL'^ot it he possible for the Central 
Gov^ment to cany out the contem- 
plaeed order.? arising out of Federal 
, /legislation and to charge the Province 
-with the cost 7 — There is no machinery 
for getting the money. 

12,752. But the money for the Pro- 
■vinees comes through the Central Ex- 
chequer, does it not ? — Income Tax 
would. 

Dr. B. B. Amhedkar.] I think the 
answer to Sir Austen Charaberl.ain’s 
question may be given somewhat in this 
foim ; So far as the concurrent legisla- 
tion is concerned, it is, I think, laid down 
in one of the paragraphs of the White 
Paper that any' law in the concurrent 
field passed bj' the Federal Legislature 
will override a similar law jiassed by the 
Provincial Government. Consequently, 
if there was a conflict of law passed in 
the concurrent field between a law passed 
by the Centre and one passed l7y the 
Pj'ovince, ipso facto, by the provisions 
of the White Paper itself the Federal 
law will have an overriding force as 
against the Provincial law. 

Sir Ansten Chamlcrlahi.] That is .so 
That is the point that I put earlier to 
the Secretary of State. 

That is I think 
the position so far as the legislation is 
concerned. 

Chamherlain.’] So I under- 


Dr. B. B, Amhedlcar.'] So far as 
administration is concerned, I think the 
position will be that the Federal E.xecu- 
tive will have the authority to issue 
directions and instructions to the Pro- 
vincial Govenimcnt through the Provm- 
cial Governors with regard to the 
administration of a concurrent law passed 
by the Federal Legislature, and the 
Governoi’s, I think, would be bound to 
obey them- 

Ufarquess of Bcadingf] That is exactly 
the jioint upon which the Secretary of 
.State has given an answer in the nega- 
tive. 

Sir Ansten Chamhcrlain,] Yes, I put 
that to the Secretary of State. The 
Secretary of State's explanation diftcren- 
liatcs between the case where the Federal 
Government ha.s legislated in the sphere 
which is reserved to Federal authority. 
In tb.at ease, the Secretaiy of .State saj's 
the intention of the Clauses we .are dis- 
cussing is that the Federal Government 
should have jiower to give directions for 
the e.veeution of that law. I put it, if 
I niaj', to the Secretary of State ag.ain. 
In the ca=o of legislation rcseiwcd to the 
Federal authority, the Fedor.al Govern- 
ment may follow up its legislation by 
orders to the Pi-onnci.al Governments and 
autliorities to execute that law. In the 
case of legislation in the concurrent field, 
if the Federal Government does legislate, 
the Federal l.aw overrides the Provincial 
law and is the only law of tlie Province 
or of India ; but, in that case, according 
to the Secretary of State, the Federal 
Government has no power to issue dii'ec- 
tions for tlie execution of its l.aw or to 
secure that it is executed. On what 
ground can j-ou .I'ustifj' that distinction 
between the administration and execu- 
tion of two l.TU's equally binding, passed 
by- the same authority', one of which it 
may' enforce and the other of which it 
may not enforce 1 

Sir Mannhhai N. Mehta.] 1 was going 
to strengthen this argiunent by reference 
to Section 127, which applfcs to the 
Indiiin States ; “It will be the duty of 
the ruler of a Slate to secure that due 
effect is given -(vithin the territory of his 
State to even- Act of the Federal Legis- 
lature which applies to that territoiy.” 

Marquep of Beading.] May' I ask, my 
Loi'd Chairman, that wo should- not pass 
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fron^ this very iiuiiortaiit point raised by 
Sir Austen to the States ? We have (?ot 
to come to that. I cannot iielp thinldng 
that it will only confuse the matter. We 
do want to pet this point clear. 

Chairman.] Sii' Maiiubhai Mehta, it 
might be well just to clear this matter 
up as regards the Federation and the 
(Provincc.s of British India and then to 
relate the matter to the States after- 
'ivards. 

Sir Munuhhai N. Mehta.] Yes. 

Tl'itjic.s.*!.] My answer may sound to 
be ratlicr an illogical one. I quite agi-ee 
yith Sir Austen. Legally and Constitu- 
tionally, there can be no distinction 
between one Federal Act and another — 
I accept that contention entirely. Yet, 
I do feel that politically it is worth dis- 
tinguishing between the Federal field and 
the concurrent field. The e.vi.stence of a 
concurrent field has occasioned a good 
deal of criticism amongst the adherents 
of Provincial autonomy, aijd if any action 
that we toolc went to give the impression 
that the ooncurrenl field was rcallj- going 
to be a Federal field under another name, 
1 think we should see a very general 
opposition to a proposal of that kind 
from large sections of public opinion in 
India. That makes mo think that it is 
^Yissr to keep a distinction between the 
two fields, and to keep in mind the fact 
that for the purposes of administration 
the conciurent field is a Provincial field. 
It is our intention that the Federal Gov- 
ernment should only come into (he con- 
current field when there is a general 
desire for unifounity over some field of 
legislation or administration. Having 
said that, I do not in the least wish to 
suggest that my mind is closed to sugges- 
tions of this kind. !My advisers and I 
will gladly think over tliesc points again. 

Sir Avsten Chamberlain. 

12,753. I am very much obliged and I 
hope the Secretary of State will do so. 
My Questions all arise out of the modi- 
fication which he ha.s made in the Clause 
by the ojiening statement that he made 
to-day. If I might add just one more 
question ; Would he in turning this 
m,atter over consider whether it can ever 
be wise to encourage an authority or 
give power and, therefoi-e, encourage- 
ment to an authority to legislate vvitli- 
IjJOOKO 


out giving that authority any power to 
enforce its legislation, and whether that 
must not have the result of bringing all 
law into disrepute ? — Sir Austen raises tt 
new point in his further question, the 
point as to whether there should bo 
sanctions or not. 

12',75L I do not say sanctions but 
power to enforce ? — It comes to the same 
thing, does it not ? 

12.755. Do you call it sanctions in the 
Federal field ? It is not punishment ; 
it is merely authoritj' ? — Authoritj’ to 
give an order ; it is no more than that, 

12.756. Authority to give an order and 
to oblige the local authorities to execute 
(he Federal law ? — But you cannot oblige 
the units to execute an order if they 
refuse to. I hoi)e they will not refuse 
but I myself cannot see what power you 
can apply to a Provincial Government. 

12.757. I beg the Sccretaiy of Stgte 
to consider these answers very carefully ^ 
at his leisure ; but surely what he lias 
just said amounts to saying that Sec- 
tion 125 is merely a piece of paper which 
is worthless for all practical purposes, 
even in the Federal sphere if a local 
authoiit}' chooses not to obey the direc- 
tions of the Government ? — No ; I would 
not admit that comment at all upon my 
answer. Section 125 states the duties 
of the Federal Government and the duties 
of the Provincial Government under the 
Constitution. It is to be assumed that 
the Pfirtie.e that enter the Federation will 
accept those duties. When, however, it 
comes to the power to enforce a decision 
then a series of very difficult questions 
arise and Sir Austen will find that in 
these proposals we are following vei-y 
much upon the lines sot in other Fede- 
rations and so far as I know there is 
no sanction in any Federation except 
jiossibly the new German Reich to im- 
pose the will of one seciion of the Fede- 
ration upon the other. 

Earl of Derby., 

12.758. The United States ? — I do not 
think there is any power to do it. The 
United States, of course, have got their 
own agents for certain purposes, and I 
would hazard the opinion that it lias 
been a ver}* weak reed on which to de- 
pend in the case of the United Stnt'’s. 
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Sir Austen Chamhcrlain. 


12,759. Have they not got Federal 
Courts, Federal Officers and Federal 
Forces, rvhieh have, on occasion, been 
used by the President in 'Washington to 
enforce the law in a particular State ? 
. — For ean-ying out e.velnsivcly Federal 
objects. 

12,700. But if the Central Legislature 
has found it neee.-;siiry to legislate, surely 
that is a central ol)ject ? — It is not upon 
a Federal .subject. Sir Au-.ten seemed to 
ino to imply that 1 was rather hair- 
splitting vlicn I gave that last answer. 
I was not ; it is a distinction. 


Sir Aiisli'ii Chamberlain.] I do not 
think tile Seoretary of State is hair- 
splitting iiut I think that his argument 
tends, to destroy the whole value of the 
safeguard which ho has olTcred to (he 
Cojnraittee in relation to the purely 
Fgdoral subject. That if his answers in 
regard to ray questions in relation to 
legislation in the eoucurrout field arc to 
be accepted, then the .safeguards wliich 
he offers in the purely Fcdei'al field are 
worthless. I am sure lie does not in, can 
that. That is why I begged him to con- 
sider those answci-s very eand'ully. 


Lord Eustace Perri/.] May I a<;k tlio 
Secretary of State at the snnio time to 
consider another aspect of tliis question ; 
AVliether he is not in thc.se jiroposals as 
they are at pre.seiit hefore ns making a 
much more serious attack on Piwineial 
autonomy than he would he by aeecptiiig 
Sir Austen Chninherlain’s siigge.slion, 
because if you give the Federation a 


power concuvrenlly or otherwise to legis- 
late on a subject yon eaiinof constitu- 
tionally Iieep bacli the power from it ol 
appointing agents to carry out tliat legis- 
lation ; and in the instance given by Sii 
Austen Chamherlaiii, if a Piwnncia' 
Executive refused to carry out or nnllifj 
by exemption the Federal law on lunirf 
of labour there would be one altemativi 
before the Federation which would be ii; 
all its Acts in the conciirreiil field, tc 
provide its own exeentivo ‘-ervants. Thai 
^-n by anything in tin 

MBiite Paper, and I think cannot be 
The result rvoiild be that if it i< 
imjportant for India to have unifora 
Jegislation and administration of i 
particular subject, such Acts would 


always contain special jirortsion for a 
Federal Executive Scm’ico to carry them 
Old, hecmis-e othenvise under the Consti- 
tution the Federation will have no iiowcr 
to eoiilrol their c.tccution at all. Jtlny I 
add tliat 1 think is what the experience 
of the United States has been ; Just 
heeanse the Federation ha.s no power to 
give dircclions to New York as to liow 
its Preventive Officers are to carry out 
jiroliibitioii, they liave had to provide 
Federal Officer.s of their own and flic 
eontliet between the Fedi'ral Officers and 
the iStnte Officers ha.s miliiticd the execu- 
tion of the legislation. 

Earl Peel. 

12.7G1. I just wanted to a.Ac one ques- 
lion, if ] miglit. The Secrclarj- of State 
staled very strongly that he thought that 
any jiower in this concurrent field given 
to the Federal Govermnent to enforce a 
general law in the concurrent field would 
arouse a good .deal of anxiety in certain 
Provinces, and would be con-^tnied as .an 
nttack upon Provincial autonomy. Now, 
I was going to question Hint point- Of 
course, the Federal Goveniinent avoiilil 
never initiate any Icglshation 1 presuino 
on these concurrent iields of tlie nature 
that we have been diseus.sing unless they 
hiKl bad a eniifercnee W'ith tlie repre- 
sentatives of the Piwinces and there wa? 
}»ret)y well a general agrecraent that 
this legislation should he eaiTied out. 
We were lakiug the ea«e of a Province 
wliieh did not agree. First of all. I E.ay, 
tile le.nislalioii would never he earried 
out unless there was a general agreement 
and if tiierc was one Province which vns 
so reealeilraiit ns to upset the whole 
Imiunce, would it not he felt in that case 
by Ibe other Provinces that really it was 
quite reasonable llmt (he I'Vderal Govern- 
ment should have a power of enforcing 
and would nol raise the wide fear that 
the Secretary of Slate suggests, that 
(here is u general iiltaek intended uppn 
the wliole independence of Provincial 
autonomy ? — That veiy well might bc_ so 
in certain cases. The difficulty arises, 
though with the big subjects like sub- 
jeets 9 and 10 of List 3, Criminal Law 
and Procedure. With a field ns wide ns 
that the Federal Government might really 
undermine the whole basis of the ad- 
rainistration of law and order in the 
Provinces. 
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12,7C2. Tlie cnse ’(V'hieli was taken by 
Sir Ansleri, I think, was some social 
legislation where a good deal of expen- 
diture would be required. It is difficult 
to me to conceive that the Federal Gov- 
ernment would really impose a law of 
that kind upon the Provinces unless there 
was very general agreement that that 
money should be spent in that way, and 
all the Federal Government would do 
would be to set its seal by its legislation 
in the concurrent field upon the general 
agreement in the Provinces 9 — It Is 
because I want things to w6rk out like 
that that I feel the less one talks aoout 
compulsion in the Provincial field, the 
more likely you arc to get Provincial 
Governments to work together for uni- 
fo^nif3^ 

12,7G3. T see, of course, the technical 
ditficultj' of Sir Austen’s point — perhaps 
it is more tiian technical 9 — Sir Austen’s 
case, if I may say so, is an easy ease, 
and it is ditlicult to dispute it. The 
much more difficult case is the ease I 
bnve just mentioned, namely, criminal law 
and procedure. 

Sir Akhar Hydari. 

12,764. "Would not what Lord Peel has 
said with regard to legislation of that 
kind by the Federal Government be ruled 
out by the provision in the second sub- 
paragraph of Proposal 114 9 “ The 

Federal Legislature will not in respect 
of the subjects contained in List III be 
able to legislate in such a way as to im- 
pose financial obligations on the Pro- 
vinces.” In most of this Labour legisla- 
tion it would probably indirectly impose 
a financial obligation upon the Provinces 
and if there was any one Province which 
did not desire legislation on that subject 
it could very well appeal under the sub- 
paragraph and say that it should not be 
a -subject for the concurrent field 9 — ^I 
think wo have got to take the second 
paragraph of Proposal 114 into account. 
I would ask the attention of the Com- 
mittee to that paragraph. I am inclined 
to think that upon further consideration 
we may find that the paragraph goes too 
far. For mstance, in the case of Inter- 
national Labour A^eements, we may find 
upon further consideration that it goes 
too far, but even so, if it does go too far, 
I can see no way of compelling a Pro- 
vincial Government to meet obligations 
LIO.ORO 


of this kind if it is detemined not to 
meet those obligations ; but, in making 
a refusal of that kind, the Provincial 
Government is repudiating the whole 
basis, of the Federation and I am assum- 
ing that a Provincial Govemment will 
not repudiate the basis of the Federation. 

Sir Akhar Ilydari.] What I was tiying 
to point out was that reallj’- that par- 
ticular sub-paragraph imposes this obli- 
gation. That legislation in a concurrent 
field will be more a matter for the uni- 
formity of legislation with the concur- 
rence of all the Provinces. If there is 
anj' legislation of a kind which has not 
got the eoucuvrence of a particular Pic- 
vince, then by that very fact it is not 
within the power of concuiTent legisla- 
tion, and, therefore, the difficulty which 
has been raised bj’’ Sir Austen Chamber- 
lain will not arise. I am tiying to point 
out that there is so much restriction 
imposed by this particular sub-paragraph 
in the power of the legislation 'of the 
concurrent field that it is more for' um- 
fomitj'- of legislation that this has bettu 
provided for and that this uniformity 
of legislation could be onh' if all the Pro- 
•vinees agreed. 

Lord Eustace Percy. 

12.765. Docs not that make all the 
more forcible the danger that I have 
alluded to : that a fortiori the Federal 
Govemment will alwaj’s, where possible, 
provide its own seivice and pay it itself, 
and therefore will get round that Para- 
graph 114 9 — I would have thought that 
would not be the case. Ex hypollicsi, 
the kind of eases that we have in mind 
are eases tiiat will involve hea-vy expendi- 
ture. 

12.766. Not limitation of hours of 
labour in factories 9 — No ; that may per- 
haps be a case pointing the other way. 
but many of those other cases will be 
cases involving considerable expenditure, 
and I would have thought that the 
Federal Government would be most re- 
luctant to undertake expenditure of that 
kind in the Provinces. 

JIarquess of Rcadiuy,} Jfay I ask the 
Sccretaiy of State one point arising 
from what he has said in order that we 
may have clearly in our minds how the 
position stands 9 Sir Austen Cham- 
berlain has put the alternatives very 
clearly, but what I do not follow is what 

— O 

ilx 
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is the position under the Con&tihition 
according to the answers that the Secre- 
tary of State gave, assuming that there 
is a concurrent field in Tvliich the Federal 
Government has passed legislation? — 
Provincial Government abstains or re- 
fuses to carry out that law. That is a 
very definite point which was put and 
which might happen. I understand the 
Secretary of State to say : “ Well, it 

is provided that it must obey that law 
and that the Federal Legislation will 
prevail, and it is to be expected that the 
Provincial Government will earrj’ out 
its duties.” So far, speaking for my- 
self I quite follow'. Where I got into 
difficulty, and the reason I am putting 
this question to the Secretary of State 
is, assuming that the Province, for one 
reason or another, into which it is not 
necessary to enter at the moment, re- 
fuses carry out the law — it may he 
wilfully!; it might he out of pure desire 
to make a constitutional difficulty ; j'ou 
cannot leave out such considerations, in 
my' opinion, w'hen you are considering 
these safeguards ; you must assume pos- 
sibilities of that kind. Suppose that 
happens, or, even apart altogether from 
constitutional agitation, suppose that the 
Provincial Govenimeut refuses to do it. 

Marquess of Salisbiir[i,] Or merely 
neglects to do it. 

Marquess of Beading. 

12,707. Yes ; I u^od the word W'hich 
Lord Salisbury U'-ed — abstains ” — 
which I think is quite a good word foi- 
it.^ Assuming that to happen, are we 
to understand that under the constitu- 
tion which we are now to recommend, 
whatever form it may take, that no power 
is to he given to the Federal Government 
to ensure that the Prordneial Govern- 
ment should, in the ease that we have 
put, cany out what is said to be the law 
of idl India and prevailing over that 
particular Province ? Are W'e to assume, 
as I do from what the Sseretaiy of State 
says, that nothing can happen •,'that there 
IS no means of enforcing it ? Is that 
wght ?— Lord Eeading is dealing, I under- 
stand, only W'lth the concni-rent field ? 

12,768. Yes, that is right ?— Mv answer 
would be that in the concurrent field 
I can see no practicable method of 
coercion after looking at the experience 
of other Federations. This is not a new 


problem. It is a problem that has beoii 
inherent, I think, in every Federation. 
The noble Marquess will find, I think, if 
lie looks to the Constitution of the 
Dominion of Canada, so far as I remem- 
ber, that thei'e is no pow’er of coercion. 

12,769. I want to make one sugges- 
tion w'ith regard to it. Is it not pos- 
sible to legislate that the Governor shall 
liave the power in that case ? He has 
all the means of providing under the 
separate paragraphs that we have dis- 
cussed. Is not it possible then for the 
Governor to have the power and, indeed, 
the duty if a position arises such as I 
have just described, to see that the Pro- 
vincial Government does carry out the 
Federal law ? He could do it cither by 
means of his own Act, or he could do 
it by means of an ordinance, or he has 
mcan.s even of raising the money tliat is 
neechsary under the powers that are 
given liiin. It is most remarkable, I 
agree, hut is it not better that that 
.should be the position than that we 
should leave the Constitution in this 
form, lliat there is no iiower in the 
Federal Government to see that the Pro- 
vincial Government carries out what is 
declared to he tlie Federal law for all 
India, including that Province ? — We can 
consider Lord Heading’s proposals. They 
appear to mo 1o go a long way. 1 do 
not turn them domi on that aceoiint at 
all, hut they would appear (o me, at 
first siglit, to biing the Governor-General 
acting on liis own discretion into a field 
other than the •field of his special res- 
ponsiiiihties. 

Chairmnn.] Before I call on Sir 
Austen Chanilierlnin, it occurs to me that 
it may he to the convenience of the Com- 
mittee that we sliould have a round of 
questions this morning and that further 
consideration of these matters should he 
resen-ed until we have the discussions 
later on. 

Sir Aristen Cliamhcrlain.] If I 
put a question for the purpose of draw- 
ing the Secretary of State’s .attention to 
a particular aspect of the matter, which 
was just alluded to' by him, without his 
seeing I think iiow serious it was, he 
gave an illustration of a ease in which 
the Federal Government might wish to 
• legislate in the eoncun-ent field, au occa- 
sion 'when they were implementing an 
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obligation undcrtalccii by an inter- 
national conv'’ntion, if the Federal Gov- 
ernment has aeoeptecl an international 
convention imposing certain obligations 
on it. 

Jlarqne^s of Salisbury.] Labour. 

Sir Attsleii Ghambcrluiu. 

12,770. Take a Convention like the 
Opium Convent ioir or a convention deal- 
ing with the niannfaeture or trade in 
arms. One could give other inalauccb. 
If the Federal Government ba.s accepted 
such a convention it will be no answer 
to the complaints of ajiother nation 
aggrieved bj' its action that it lias no 
power to enforce the convention within 
its own teiritory ? — Sir Austen no doubt 
remembers that this is no new difficulty. 

, 12,771. I remember very well the diffi- 

culties which have arisen in the inter- 
national relations of America on this 
very ground, and that is why I venture 
to think that we should be wise to pre- 
vent tliat difficulty arising in the case 
of India ? — Sir Austen I think, if I may 
say so without offence, is somewhat mag- 
nifying this difficulty. The kind of ques- 
tions tli.at I think he has in mind would 
I believe, in nine cases out of 10, be 
exclusivob' Federal questions. In that 
case the Federal Government have the 
power to give directions. For uistance, 
in cases like opium and the traffic in 
ams, those are both Federal subjects. 
The power to give directions, therefore, 
really exists. 

12.772. Is the manufacture of arms a 
FecTeral subject ? — Traffic in arms, t 
am not sure at the moment about the 
manufaefure of arms. 

12.773. The growing of the poppy for 
opium ? — Yes : we would include that in 
the traffic in opinion. 

l\rarquess of Salisbury. 

12.774. Does not the Secretary of 
State agi'ce that if it is impossible to 
enforce a law passed bj' the Federal 
Legislature in the concurrent field it 
must bn equally impo.ssiblc to enforce 
the law ]m‘5sed by the Legislature in its 
own field ? Did i\ot the Secretary of 
State say that there was iio means of 
enforcing the 'law ? — ^In the case of the 
gi'oat extent of the Federal field, the 
Federal Government will have its own 
agents'. 


12.775. For instance, the regulation of 
companies, the development of industries, 
all lho.se are in the Federal field alone. 
If ii cannot enforce the other labour 
If^islation which is in List III, how can 
it enforce the labour legislation in List I 1 
— In the Federal field it can have what 
agents it wishes, hut in the pr()\incial 
field the agents are Piovincial ag'mls. 

Mr. Morgan Jones. 

12.77(1. May I ask one quc.stion on the 
point which Sir Samuel Iloare has been 
putting, that there is no power to compel 
a in-ovinee to co-operate with the lest. 
In paragraph 70 : “ In the administra- 
tion of the government of a Province the 
Governor will be declared to have a 
.special responsibility in respect of ... . 
(g) .securing the execution of orders law- 
fully issued by the Governor-General.” 
AVhen the Governor-General attaches his 
signature to a law pa.ssed by the Central 
Legislature has that the cfTect of' .an 
order to the various Provinces 1 — No, 
paragr.aph 70 deals only with the field of 
special respousibilities. 

Earl Peel. 

12.777. I was going to .ask this question 
of the Recretary of State : When you 
look at page 119 at the list of concurrent 
powers, they look very fonnidablo 'indeed. 
They seem to suggest legislation of all 
kinds of expensive controversial subjects 
on which much money may be spent, but 
I am not quite sure how far all that is 
conditioned bv paragraph 114 which says 
as rcaarxls this concurrent legislation it 
“ is to secure the greater measure of 
uniformity which may be found prac- 
ticable.” Tlmt really suggests, to my 
mind at least, that' it is not expected 
that the Central Government will 
deliberately go and legislate on a number 
of these subjects, but will only pas? a 
Law to got a mcasine of uniformity wl'cn 
voH get general agi-eement because that 
is what the words ‘•'which may be found 
practicable really mean, I think - 
That is our intention. 

12.775. And have we not been rath.er 
enlarging. a« it were, the difficulties 
which may arise owing to this concurrent 
legislation and the necessities of enforc- 
ing ail sorts of laws which really would 
nol be passed at all ?— I think we have. 
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The difficulty arises, 

subjects as Nos. 9 and 10, Ibc Ciummal 
Law and Procedure ; sub 3 ccts ulncli, a-s 
Lord Feel know.s, excite tbe greatest 
suspicion in tlio minds of large luunbci-s 
of people in India as to where and how 
questions of that kind will be adimins- 
tered. 


Archbishop of Cantcrhurij. 

12,779. I just wanted to sa.v, fiecretary 
of Slate, 1 coiife-a it seems to me on the 
diseu.s.non that you cannot, as you adinii, 
logically give jiower to the tiovernor t" 
see that the Federal law is carried tmt in 
the exclusively Federal .subject--, and 
deny ulliinateiy -oiue such power in the 
concurrent sphere where a Federal larv 
lia.-, been passed, and which must over- 
rule Provincial law, hut, allhongh I see 
that, j\also .sec your point in regard to 
lm> ctfneurrcnt sphere where Provincial 
odiigT.s arc required, and where imtnrally 
jvroVineiiil assent is of more imivortanee. 
1 merely sugge.st would it not ho possible 
to make pi-ovision that no Federal Ian 
should he introduced m the eoneuiTenI 
sphere without providing that iiefore it is 
brought in there should he a eonferciice 
with the rcpre.-.entatlve' of all the 
]>rovinces concerned. That would 
acknowledge the special jiosition in 
regard to any Fcdeial law in the con- 
-current sphere, heeause I gather you do 
not eonleiiiphite tliat being brought in 
uulc'-, there is general agroemout. If 
tlint general .agreement is ensured by 
some sueb conferenee before any Federal 
law in tliat sphere is introduced surely 
ihi'iv coal'l he no objection then to secure 
that, if the Federal law is passed, Ihon 
lhi> power-- of the Govenior-General come 
in to set- that it is enforced ? — I would 
hiive tlioughl that almost inevitably there 
would be that kind of consultation 
between the Federal Government and the 
repre.sentativcs of the Provnncial Govern- 
ments. It would, howevov, appear to me 
at first sight to he difficult to put it 
aetually into the Constitution Act. 

Sir Hcghiahl Craddocl,-. 

12,780. :My Lord Chaii-man, may I put 
one question ?— Ttlay I just finish. For 
instance, supposing one province in a 
conference of that kind held out against 
the others ; I would ratlier myself not 
allow a v'cto of that kind to a single 


jn-ovince. 1 would rather Ihe Federal 
legislation was passed, it all the 
Provinces cvcejil one required it, even 
though the .single Province might hold 
out aftenvards. I would ])rofer not to 
lint a v'cto into the liamls of a single 
Province. 

Archbishop of Covtcrbnni. 

12.781. lly ])oint rather was that if in 
thill case a single Province did object 
then there would be no siieli reflection on 
provincial autonomy if in tbat case the 
Govei-noi’-Gencrnl wa-; armed with all the 
powei-s in re.spect of this l‘'i'deral law in 
the com’Ui'reni sphere as he possesses in 
regard to any law in the exclusively 
Federal siihero ? — I think His Grace will 
t-ee that it is very difficult to define the 
extent of Provincial opposition that 
wouhl re.snit in a veto pro]iosa! of that 
kind. It oeciir.s to me ofThancl that you 
might have a Pr(A'ince holding out, but 
it might he the one Province that was 
chiefly affected by n iinrtienlar proposal. 
Tliul goe-- to show how difficult it is to 
define it in a roiislilnlion Act. 

Sir Jfrghinld Oniddoc!.-. 

12.782. I just wanted to put one point 
to the Secretary of .State. Although 
the Provincial Government itself might 
want to nl)«tnin from enforcing the Act, 
so far ns the Courts, Civil and Criminal, 
arc concerned, as the Federal law would 
prevail over the Provincial law in the 
law of the Constitution, those Courts 
would have to enforce the Federal law 
when tlie case enmo before tbem 7 — That 
is so. 


Sir. -II. H. Jngnhrr. 

12,783. Yon have jirovidcd for one safe- 
guard, 1 think, in iiaragrapli 114, the 
last clause, against such legislation by 
Ihe Federal Govcnimenl as ng.ainst the 
Provincial legislation on the same sub- 
ject ? — Yes. 

Sir. M. n. Jngnl-er.] Slay I ask one 
more question ? — Docs your Lordship de- 
sire that I should keep back my ques- 
tions till my turn comes ? 

Cfiairmau.] I think it would he better 
that as soon ns po.ssible we sbould return 
to the normal method. 

Sir. ilf. 7?. Jagnber.] If your Lordship 
pleases. 
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Chairman. 

12,78-1. Secretary of State, would it be 
well, do you tliiiik, that I should invite 
Lord Salisbury now to continue over the 
-whole range of these subjects, para- 
graphs 125 to 129, or would you refer 
that we should pay- attention to the 
earlier paragraphs only 9 — do not mind 
at all. 

Chairman.] If my noble friend uill 
allow me, I would suggest that ho should 
ask quc.stions over the whole range. 

Marquess of Salisbitry. 

12,785. If that is the wish of the t’om- 
mittec, then I perhaps ought to take 
the second sub-paragraph of paragraph 
125, as wo are upon that paragraph. 
There it is quite clear that in the realm 
of Law and Order the Govenior-Gcneral 
is able to give an absolute order to the 
Governor ? — I thinlc Lord Salisburj’ is' 
dealing with paragraph 12G, is he not ? 

12,78G. “ The authority of the Federal 
Govenuuent ;dll also extend to the giving 
of directions to a Provincial Government 
as to the manner in which the latter’s 
-executive power and authority shall be 
exercised in relation to anj' matter which 
nlTeets the administration of a Federal 
subject.” You are perfectly right, it is 
lu}' mistake. I apologise ; it is 120 and 
not 125. There, there is no question 
that the Governor-General can give an 
absolute order in his discretion to the 
Governor as to all matters which may be 
said to involve a grave incnace to the 
peace and tranquillity of India or any 
part thereof 9 — ^Yes. 

12.787. Therefore, in that Geld, the 
field which we Icnow as law and firder, 
at any rate in extreme cases the Gover- 
nor-General has absolute power to give 
an order ? — Yes. 

12.788. And in that case the Governor 
would be under obligation to carrv it 
out 9— Yes. 

12.789. And ho would in that case use 
his special responsibility for the pur- 
pose 9 — ^Yes. 

_ 12,790. It is not like the last discus- 
sion where there was no question of 
special responsibilitv. In this case, there 
is 9— Yes. 

12,791. It follows then, does it not, 
that in the case of great disoi'der, the 
Governor-General would bo really respon- 


sible in the last analysis for public 
safety 9 — 1 es ; that would be so. 

12.792. And therefore all the difficul- 
ties to which we I am afraid Iiave rather 
repeatedly called your attention, of Par- 
liamentary pressure which might be put 
upon the Governor-Geneial, I mean the 
prc.ssure from the Central Legislature 
which might be put upon tlie Governor- 
General would apply. I do not think. 
Secretary of State, you admitted the 
difficulties, but the difficulties we sug- 
gested to you would ajiply 9 — Yes ; alwa^.s 
remembering tliat the Governor-General 
will have, no doubt, advice from the 
Federal Centre, but he will also have 
adrdee from tlie Governors in the P( r- 
vinces. 

12.793. No doubt he would have adviee, 
but things might be made very difficult 
for liim by the action of the Central 
Legislature and the responsible Central 
Government ? — I do not see why’ th.y 
should l)e. 

12.794. I do not say they necessarily''-, 
would be ; I do not want to ovei’-stcte 
the case at all ; but, in a case where 
public feeling was very much excited, let 
us say some communal difficulty — I dis- 
like using tlie word “ cominumd ” becamo- 
I do not want to import any heat into 
the discussion whatever and I know what 
susceptibilities arc aroused by tho-e 
words — but ju»t as an example some com- 
munal difficulty might arise. The com- 
munal majority in the Central Legisl.i- 
turo would be excited and would put 
pressure thiough the Ministers upon the 
Governor-General to exercise his autho- 
rity in the Provinces, or to abstain from 
exerci.sing his authority in the Pro- 
vinces 9 — I siqipose that might happen, 
but I still think that it would not deflect 
the Governor-General from the course 
(hat ho thought he ought to take. The 
])rcssui'C may come in one direction, on 
the one hand ; it may come in the other 
direction from the Province, or it may 
come as a third alternative from Parlia- 
ment and the Secretary of State here. 

Marquess of Salisbury.] I am quite 
satisfied to call the attention of the 
Committee to the point. 

Archbishop of Canterbury. 

12.795. Will you allow me just to a k 
a supplementary question which might 
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there must be Federal agents in ILe 
States ? For instance, there is a certain 
assessment law wliich must be enforced 
in the States. I think we had it frojii 
Sir Akbar Hydari that in a case of 
emergency there would be a eontribacion 
from the States upon a prescribed b.nsis 
—I think that was the phrase which he 
used. Who will see in that case that 
the prescribed basis is obeyed ? — W'e 
have contemplated that there will be 
Federal agents for certain piniroscs. Foi‘ 
instance, I imagine there toII be Federal 
agents for posts and telegi-aplis. It 
is, however, possible that in certain 
States for certain of the Federal sub- 
jects the Federal Goveniment may rely 
upon the administration of the States. 
For instance, with customs : When it 
comes to the assessment of the States’ 
contribution in times of emergenc^^, there, 
I think we have not contemplated that 
the agency of collection should be a 
Federal agency, but that we should rely 
upon the States to produce the siun of 
money ; so that although the basis might 
ho prescribed, I presume by the Con- 
stitution Law there would be no means 
of enforcing it, seeing that the prescribed 
law was duly followed. 

Marque.ss of Zetland. 

12.809. Is it not covered by paragraph 
125 and 127 ? — Yes. If Lord Salisbury 
will look at 129, he will see there “ The 
(lovernor-Oeneral will bo empowered in 
bis discretion to issue general instruc- 
rions to the Government of any State 
3Iember of the Federation for tlie ])ur- 
pose of ensuring that the Federal 
obligations of that State are duly ful- 
filled.” 

Marquess of Salisbnrt/. 

12.810. So that what is contemplated 
is merely instnictions, but there are no 
means of seeing that the instructions 
are fulfilled ? — There is always the ulti- 
mate power in the field of paramountcy. 

12.811. Would there be power in para- 
mountcy to see that the instructions 
were fulfilled ?— Yes. 

12.812. And would that apply to 
Federal legislation appljnng to the States 

for instance, the regulation of com- 
panies, which belongs to List I ? — Yes ; 


in theory it would. Lord Salisbury will, 
of eoui-se, remember that the Federal 
Government will bo composed of repre- 
sentatives both of the States and of 
British India 1 

12.813. But I am assuming that a law 
has been passed in the Federal Legisla- 
ture by a Majority ; it might include a 
majority of the States or it might not, 
one does not know, but a law is passed 
in the Federal Legislature applying to 
the. regulation of companies or the de- 
velopment of industries. Both of those 
belong to List I of Appendix G ; those 
n.pply, therefore, to the States (Jlembers 
of the Federation, of course)- as they do 
to the Provinces ? — ^Yes. 

12.814. Now I want you to tell the 
Committee, if you will be so very kind, 
as to how a law of that kind is going 
to be enforced ? — It would be the law of 
the State. The State would Jiaye sur- 
rendered that part of its sovereignty 
and the law would be a valid law in, the 
State. 

12.815. There would 1)0 no sanction 7 
— ^No ; there would be no sanction. I 
am not contemplating that the Federal 
Government should march an array into 
a State to enforce a law. 

12, SIC. I certainly do not think that, 
but I wondered how the Seerctary of 
State contemplated that this Federation 
will work 7 — I contemplate both the 
States and the Provinces carrying out 
what is the competent law of the land. 

12.817. I do not think the Committee 
would wish me to pursue it further be- 
cause it is quite erident that I -shall only 
cover vciy much the same ground that 
has already been covered. l)ut, if I 
may respectfully say so, when the Secre- 
taiw of State comes to consider all that 
has* passed this morning, all the diffi- 
culties apply to the State.s just the same 
as they apply to the Provinces 7— Cer- 
tainly. 

Archbishop of Cantcrhuri/. 

12.818. INIay I add to that, when you 
were asked preriously by i^Ir. ZafruHa 
Khan as to what would happen in the 
ease of a default by a State IMember of 
the Federation, you said that ui the 
case of one default, to say nothing of a 
scrie= of defaults, the Viceroy would 
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^ave (he power of inten-ening: under his 
power of paramonntcj' ? — Yes. 

precisely would these 

Sve in sneh a case 

Jmolu —It IS impossible to .say, and 

i^voIvS’" 


Marquess of Beading. 
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vided even apart from the concurrent 
ileld 1 — I think I would still say that the 
sanction in both cases is in the nature of 
a moral sanction. 

12.829. I was only directing’ attention 
really to this for the purpose of giving 
consideration to it, if you think that it 
still requires it, as I venture to suggest 
to you it docs ?-'“yes. 

12.830. In the relations between the 
Federal Government ai.d the States, 
hacked as they are by the prerogative 
powers of the "i^iceroy and also the 
reserved powers of the Viceroy with the 
States, there is a verj* definite relation 
which enables the Viceroj' to obtain per- 
fonnanco of any obligation which is 
imposed by him or the Federal Govern- 
ment upon the State ? — ^Yes. 

12.831. That is clear. I wanted to 
imike it quite clear. I want to draw 
your attention. Secretary of Stale, to 
this : That is exactly what you fail to 
have in your relations between the 
Federal Government and the Provincial 
Govennnent, because I have pointed out, 
and you agree, the reason why no doubt 
thore_ is a difforeneo between the two 
positions '? — ^Yes. 

12.832. But there is this as between 
the Federal Government and the Pro- 
vincial Government : There is not that 
power to cnfoi’ce an obligation, and it is 
exactly in resjmet of that that some of 
the questions were put to you this morn- 
iii" for your consideration '? — Yes ; I will 
certainly take them into account, always 
remembering, as I say, that there is this 
difference between the two eases, name- 
ly, that in the case of Biiti«b India there 
is the concurrent field and in the case 
of the States there is not a concurrent 
field. 

12.833. Yes. but it does introduce the 
same principle ? — agree. 

12.834. Although it is much more 
difficult to deal with it in a specific form 
in relation to a concurrent Act than 
there is in flip other. Slav I make one 
last suggestion in regard to that— I do 
not want an answer to it ; I will only 
^ist ask that it may bo considered 7 — 
Yes. 

1283,0. Is it not possible to have, in 
relation to the Provincial Government 
and to the obligations which it must 


perform because of Federal legiblation, 
some general provision of the character 
in Proposal 129, mailing allowance, of 
course, mutalis mutandis because there 
are different provisions ? I do not 
want to press it and I do not ask for an 
answer. I just ask that you would con- 
sider it ? — ^Yes. 

12,830. I can see myself tiicre is a 
very great advantage in having some 
general ]irovision which would enable the 
Federal Government to give the order 
and perhaps also to provide means of 
carrying it out without being too 
specific. That might involve a little 
difficulty ? — Yes. 1 will take into 
accounl Lord Reading’s suggestion. 

12.837. The only other point I wanted 
to ask a qiie.stion about is in relation to 
the carrying out of Federal Legislation 
in the States. I am dealing, of course, 
with a State which has acceded by its 
treaty to the Federal Constitution. 
Suppose the State is not carrying outj^its 
obligation, there would be power, as ST 
understood from what you have said and --s, 
also from what has apjienred before, in 
Federal Agents inspecting and report- 
ing ? — Under No. 128 wo make provision 

for that purpose. 

12.838. But is there any power in the 
Federal Agent actually to execute the 
Act ; is there onb’ the power of report- 
ing 1 That is what I wanted to know. 

It is one thing to say that ho shall 
inspect and then report to the Federal 
Govemraent or to the Governor-Geuerr.l. 

That I follow is already here, but sup- 
pose something is not being caiTied out 
that ought to bo carried out, is thei'c to 
be power in the Federal jVgent to do it 
if the Slate does not itself comply with 
the instructions 7 — There is no provision 
included in these propo.sals. We have 
assumed that a question of that kind 
might be r.aised in the Instruments of 
Accession. It might well be that in the 
Instruments of Accession the States and 
the Croivn could agi’ee upon a certain 
method of in’oeedure, but we have 
assumed that that was more the place 
for a definition of that kind than the 
Constitution Act. 

12 839. And also I suppose you would 
take into account that you have the 
power under Proposal 129 which would 
enable you to deal with it and also the 
paramountej' ? — ^Paramountcy and also 
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’(N'hntever miglit be ineliuled in the 
Tnstnimonts oi: Accession. 

12,840. Certainly, and that Tvotild 
make really complete provision. That is 
ail I was anxious to see ; (hat there was 
complete provision to deal with such a 
case as might happen, without having 
anjdhing in the Constitution such as em- 
powering the Fedci’al iVgents to go 
forward and do the acts themselves. 
I'or myself, what you have pointed out. 
Secretary of State, rerdly docs give the 
power to curry out all the Federal obli- 
gations wiflioiit that ? — You sec. Lord 
Heading, in all the.se ca^e.s, both concern- 
ing British India and the States, wo 
have always got to rcmeinhcr that the 
agency upon which we niu«t rely is main- 
ly a local agency, namely, the police and 
the courts of the rvoyiuecs and the 
police and the court.s of States. 

Hlarquos.s of Hcadi'a//.] Yes, I agree to 
that/" I was only putting it to you 
because somnthiug had indicated during 
the course of the discuss-ion that (Vs 
" would bo raised and I was an.xious to 
.«te that I had uuderslnnd that there are 
various means of dealing witli it wh'eh 
makes it unnecessary to give the power 
to the Federal Agent to go fonvard into 
the State to do the aet. Tliat is all I 
want to ask. 

Arehhisliop of C nutrrhnn/. 

■ 12.841, Adding to that ag.iin a small 
point, Proposal 12!1, to which Lord 
Heading has referred, .speaks specifically 
of general instructions, again seeming to 
imply that that does not deal with 
nartienlar earns, and I suggest ag.iin 
that that wants looking into 1 — Yes, we 
will look into it. 

Marquess of Readinq.] The word 
“ General ’’ may have to ho taken out. 

Archbishop of r-'titerbiin/.] Yes. 

Mr. Isaac Foot. 

12,842. I only want to pnt one ques- 
tion, my Lord Chairaian, that is having 
regard to an answer that hn.s already 
been made by the Se^retarv of State. 
He spoke, of federations elsewhere. Have 
wo any experience within or without the 
Emnire as to the power of the Federal 
Government, in dealing with its con- 
stituent elements, upon which these 
paragraphs have been based, or arc the 


eircnmstnncDS so different that we have 
to contrive an entirely now' Constitution 1 
— Upon the whole, the, circumstances are 
so different tliat it is very difficult to 
apply to India a constitution that, is 
applienhlc to any other part of the Em- 
pire. At the same time, in onr con- 
sideration of tlie problem, certain gene- 
ral features have emerged : for instance, 
fho difficulty of sanctions if a unit of a 
IVderation refuses to carry out the deci- 
sion of tlin Federation ; hut, speaking 
generally, Jlr. Foot is right in suggest- 
ing in his question that the conditions 
in India are peculiar to India. 

12.843. Therefore there is nothing in 
!!:.■ Iiistory of the Empire that gives ns 
.any particular guidance upon this diffi- 
eiiit question tlinf has been raised fo- 
dav?--T)iMe arc certain genera! land- 
marks that one can take info account. 
One c.annot go farther. 

Jlnrqucss of ZcHaiid- 

12.844. Secretary of State, docs it not 
follow from the distinetion which . yon 
draw fiom Federal Lcgislutiou in the 
purely Federal field .and Federal Legis- 
inf ion in the concurrent field, that all 
Federal Legislation in the concurrent ■ 
field will iipcessarily ho only pennissive ? 

— Xo, it will have the valid strength of 
any law ; it will he the competent law ; 
it will not Ve permissive. 

12.845. But, in aolnal fact, if you say 
that you do not projiosn to give the 
Fcdor.al Authority any right to issue 
orders to the Provincial Government to 
carrv out the Federal law in the con- 
current field, it seems to mo that in 
aedual fact it will .amount to that that 
the Fcdi'rnl IjCgislation in the coneur- 
I’ont field will oidj' he pennissive 1 — Xo ; 
tlie Provincial Courts svill accept it as 
the valid law. 

12,84(5. If that is so, I .am hound to 
say T cannot see why any distinc- 
tion should he drawm hedwceii the two 
eategoi’ies of Fedeiaal Legislation. It 
seems .(o me very il’ogieal. I should 
liax'e thought they must have Iwen .(Wk- 
the same footing ? — I do not think I 
have anything to add to what I have 
said earlier on that point this raomiug. 

Lord Rnnl‘ciUour. 

12,847. Secretary of State, may I go 
back for a moment to the second .part 
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' of Ifo. 125 : ‘‘ The authority of the 

' Federal Govorniueiit will aito extend to 
the giving of directions to a Provincial 
- Government as to the manner in which 
tlie lattePs executive power and autho- 
rity shall he exercised in relation to any 
■ matter which affects the administration 
‘ of a Federal subject.” May not the 
Provincial Government’s executive power 
, and authority he exercised so as to affect 
the administration of a reserved subject 
' Under No. 11 ?— Yes ; then the Viceroy 
can intervene under his special responsi- 
hihties. 

12.848. But, short of his intervention 
under his special responsibilities, there 

' is no provision for checking the adminis- 
tration of the Promneial Government as 
affecting a reserved subject 1 — Yes, it is 
' exactlj' the same. The Reserved Depart- 
ments are Federal subjects, but they are 
Federal subjects within the exclusive com- 
petence of the Governor-General. 

12.849. They are Federal subjects ?— 
They are Federal subjects. 

12.850. Therefore, the machinery, what- 
ever it is, is the same ? — TTie machinery is 
the same. 

[ 12,851. How would this work out ? Let 

us lake external affairs. Supposing a 
I Pi-ovincial Government had imprisoned 
some foreign seamen, or foreigners of 
any kind, not British subjects, and they 
claimed tliat it was an illegal arrest and 
correspondence arose ^l’ith the foreign 
Government, would the Governor-General 
be able to issue directions to the Pro- 
, vincial Government to treat them dif- 
ferently, lo release them, or whatever it 
might bo ? — Yes, if it came within Ihe 
Rescived Department of External Affairs. 

12.852. Because it was a Fedei'al sub- 
ject ? — Because it was a Federal subject. 

12.853. Then “ Federal ” covers “ re- 
served ” all the way through ? — ^Yes, the 

I whole Avay through the White Paper. 

12.854. Is that clear from the text of 
the sections of the document, or is it in 
fentional ? — It is intentional and I would 
h.ave said it was as clear as anything 
could be made. I have stated it several 

' j *■ tim(a in this Committee that Resen’ed 
i„ subjects are Federal subjects, but they 
are reserved within the exclusive com- 
petence of the Governor-General. 

Mr. ZafruUa Kha7i.] If Lord Eankeil- 
, lour will look on i)age 113, the exclusively 


Federal list, he will lind all the Reserved 
subjects are included in the list. 

Lord Hankcilloiir. 

12.855. I wanted to get that clear •?— 
Lord Rankeillour will see it further dc- 
lincd in List I of the Appendix. 

12.856. I come to another point. With 
regard to sanctions, I thuilc you said 
that over a gi'cat part of the Federal 
field the Federal Government would have 
its own ofiBcers ? — Yes. 

12.857. But in another great part it 
will not have its own oflicers. Do T 
gather that in the case of a really recal- 
citrant Government in a matter where the 
Federal Government had not got its own 
ofiieers in a Province you do not see 
your way to insert any definite sanctions 
with reference to the carrying out of the 
legislation of the Federal Government ? 
— As at present advised, I think it_would 
be much wiser not to insert anj^ iefinite 
sanctions. There is nothing to preveirt 
the Federal Government having its agenfe'-. 
wherever it likes in the jnirely Federal 
field. 

12.858. That is to say, like the United 
States Government in regard to Prohibi- 
tion ? — Yes, and judging from the ex- 
perience of the United States the result 
IS not very hopeful. 

12.859. You have nothing further than 
that to suggest ? — No. 

12.860. Just one u'ord with regard to 
the States : Within the provisions of 
the Federal Constitution there are really 
no sanctions at all ; within the limits of 
the Federal Constitution for enforcing 
the Federal policy in the States, that is 
lo s.ay, the Governor-Gei.cral would ha’.-e 
lo go to the Viceroy, and the Federal law 
could only bo enforced by the sanctions 
of paramountey in the ease of absolute 
recalcitrance ? — In the last resort that 
would be so. 

Sir Rcginakl Craddock. 

12.861. Secretary of State, one asiiect 
of the position which has not yet been 
touched upon, hut which from practical 
experience I know occurs, is where two 
Provincial Governments are at variance 
upon some point. Hitherto a reference 
to the Government of India under the 
existing system would always he possible 
if .such disputes were of ’ considerable 
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importance ; but %vill that method now be 
available, of reference to the Federal 
Government in such eases 1 — Sir Reginald 
Craddock has raised an important point 
that is not covered explicitly in the 
"White Paper proposals. I think some- 
where we must deal with it. There must 
bo some kind of means of settling dis- 
putes between Provinces, some kind, pay, 
of arbitral machinery for settling disputes 
of that kind. The cases that are parti- 
cularly in mind are the eases connected 
with water in which more than one Pro- 
vince may be interested, and indeed 
Indian States as well, and we are at 
present in consultation with the Govern- 
ment of India and with my advisers 
upon that point, but I certainly agree 
that somewhere there must be machinery 
for settling disputes of that kind, other 
than, as I am reminded, the machinery 
covered by No. 155, namely, the Federal 
Court. 

. Mr. M. R. Jaydker. 

12.862. May I draw your attention to 

paragraph 161, in regard to the Federal 
Court : “ The Governor-General will he 
empowered, in his discretion, to refer to 
the Federal Court, for hearing and con- 
sideration, any justiciable matter which 
be considers of such a nature and such 
public importance that it is expedient to 
obtain the opinion of the Court upon 
it.” Po you think it is possible to refer 
such questions under this Section witli 
a slight modification of the terms of that 
section ? — I think there are some eases 
that are scarcely justiciable. If there 
are cases of that kind, and I think we 
shall find there are cases of that Idnd 

12.863. What I am suggesting is that 
the terms of this Section might be 
slightly modified so as to include cases 
which are not strictly justiciable ? — 
think that might be so. 

Marquess of Salisbury. 

12.864. They only deal with justiciable 

matters ? — ^Yes. I am not quite sure 
whether the best way to deal -with it 
would be to alter that paragraph. That 
paragraph deals explicitly with the 
Federal Court. ^ I have in mind cases 
that are not strictly justiciable and for 
which some kind of arbitral tribunal 
might be more suitable than the Federal 
Court. , 


Mr. Zafritlla Khan.] If I might inter- 
vene, Secretary of State, what is a 
justiciable matter within the meaning o£ 
this paragraph ? I have never been able 
to find a definition of a justiciabla 
matter. I think it would be better if you 
made it rather general, and did not con- 
fine it to what is justiciable. 

Marquess of Reading.] It would take 
a long time to lay it down. 

Archbishop of Canterbury.] May I call 
the attention of the Secretary of State 
on this very matter to his answer to 
Question 8678, put by Sir Akbar 
Hj'dnri ; “ Would it not be preferable 
to t)init the word ‘ justiciable ’ as the 
matter must be, without this word, of 
such a nature that it is expedient to 
obtain the opuiion of the Court upon 
it ? ” and the Secretary of" State said, 

“ I must certainly consider the sugges- 
tion. ” 

Sir Austen Chamberlain. 

12.865. The Secretary of State, I 
understand, considei’s that there are cer- 
tain questions which can be determined 
by rule of law and which are, therefore, 
eminently proper for a Court of Law, 
but there may be other issues to which 
no rule of law applies, or the only rule 
of law you could apply would produce 
impossible results, and it is for those 
'cases that j^ou suggested something in 
the nature of an arbitral or conciliation 
tribunal 7 — Yes. 

12.866. A question like the disposal of 
the water of a river passing through 
several Prorinces where vital injury might 
be done to a Province lower down the 
river by action taken in the upper 
courses of the river ? — Yes ; just that 
kind of case, a case in which there is a 
great body of past experience that must 
he taken into account, but that, not being 
case-law, iniglit not be taken into account 
by a purely legal tribunal. 

Sir Reginald Craddock. 

12.867. If I might put some practical 
illusti’ations to the Secretary of Stat^ 
For example, mj”^ old Province, the Cen- 
tral Provinces, were hemmed in by 
States on the North and on the South 
and South-West, and there were cer*^"’” 
obligations which the Provinces and the 
States gave mutual effect to. They are 
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important in one way and tbougli it 
Tvould be difficult to call them justiciable. 
For example, it is understood that when 
tbe Police of a Province are pursuing a 
murderer or a dacoit, so long as they lue 
in hot pursuit they may arrest him 
over the borders of the Slate, but they 
must thereupon promptly hand him over 
to the Police of the State for custody 
until such times as extradition can be 
arranged. In a matter like that sup- 
posing tliat they are interfered with by 
the State Police, or the State Police 
refuse to take over the custody of such 
a person, how would a case like that 
be dealt with ? At present the Province 
concerned would not address the Durbar 
of the State direei. It would go to the 
political officer in whose area the State 
was situate, if they had complaints of 
that kind to make 1 think what would 
happen would be that in the first in- 
stance there would be eonsultatiou be- 
tween the Ministers concerned, namely, 
the Ministers of the Provinces and 
the Ministers of the State in- 
volved. If nothing resulted from the 
consultation and there was a grave 
menace as a result, then there would be 
the power of intervention under para- 
graph 126 . I ought to amplify my 
answer and say that, as far as British 
India is concerned, there would bo the 
power of inteiwention under paragraph 
pL26, and in the ease of States there 
would be the power of intervention under 
the general x^ower of paramouiitcy. 

12,SC8. I would just like to give one 
more instance of the arrangements that 
were made under Excise. That was an 
understanding that the bordeiing States 
and the Province should keep a shoplcss 
zone for liquor three miles of the border 
on either side, the reason being that if 
liquor were cheap in the native States 
all the peoirle from the British territory 
who wanted liquor would flock into that 
shop, and, with mutual arrangements, 
it was very seldom that liquor was 
cheaper in the Province than it was in 
the State, but the obligation was mutual 
— a three mile shopless zone. If that 
is broken by a shop being x^lanted just 
■ on the border and the whole of the Ex- 
cise Euvenue from that locality is di- 
verted to the State, in that ease again 
Would there be any power of reference 
if the State did nothing, if it was asked ? 


• — The state of affairs would be very 
n^neh what it is now, namely, that those 
questions arc settled by negotiation by 
the x’olitieal officers, and I iiresume they 
would be equally so settled in the future. 
There is no power of further coercion 
in these Proposals, nor is there any 
means of coercing now. 

12,809. There may not be on x’^^per, 
but, if a State .is very recalcitrant, (ho 
influence of the i)olitical agent might be 
brought to bear upon it, but do I under- 
stand the Secretary of State to imidy 
that in future correspondence will be 
carried on direct between the Provincial 
Government and the Provincial Ministers 
and the State Ministers, and that the 
Xn'aetiee at x^resent in force will 
continue, whereby Provinces put their 
grievances, if they have any, against the 
State through the political agents or the 
A. G. G. ? — I should like to think over 
the detailed procedure, but my'^ow'n view 
would be that if you want to have co- 
operation you had better start whh 
direct talks between the Ministers con- 
tenicd. 

32.870. Because ordinarily, the local 
officials have friendly understandings 
with the officials across the border. It 
was the case in my experience with 
Burma, and even with Siam, which is a 
foreign power, but nevertheless, cases of 
friction must arise sometimes, and I was 
very anxious to know exactly how under 
the New Constitution those eases would 
be met. I am much obliged to the Secre- 
tary of State ? — The Ministers, of 
course, could always apx>eal to the Pro- 
vincial Governor and the Provincial 
Governor could apx)cal to the G-ovemor- 
Gencral in a really serious case to bring 
his influence to bear upon the recalcitrant 
State. 

12.871. But I think you said that you 
contemplated some provision for arbitra- 
tion for such cases 3 — In the kind of 
cases I mentioned just now. 

Miss Pickford. 

12.872. I want to ask one question 
which I think was not completely covered 
bj- Mr. Foot’s question. Is there not 
any experience in the Constitutional law 
and xJractice of the Dominions of Canada^ 
Aubtriilia or South Africa, with regard 
to international labour conventions whick 
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■(voukl aid us in this matter 1 These con- 
ventions are discussed bj' Delegates of 
the Federal Government and are ratified 
by the Federal Government, but, of 
course, are observed and enforced in the 
•units. Have there not been questions 
between the units and the Federal 
Government which would aid us in this 
matter 7 — The experience goes to show 
how very difficult it is to force a unit 
in a Federal Government to do what it 
does not intend to do. 

12.873. Have these questions arisen 
over international labour conventions ? 
•— Y'es. 

12.874. And, therefore, the ratification 
has failed now owing to tlie refusal of a 
State to enforce it 7 — I think that lias 
actually happened in the case of the 
Dominion of Canada. 

12.875. And no satisfactory yvay out 

has heoJi found 7 — No. ■ '' 

/ -v- '- 

^ y Marquess of Reading. 

12.876. Do I understand you to say 
that ratification failed because of that, 
Secretary of State 7 — So I understand. 
(Sir Findlater Steicart.) In ratifying the 
authorities explained that their ratifica- 
tion did not extend to the Provinces of 
Canada. The same thing happens in 
India. When we ratify one of these 
ihinns, wo have to explain that the 
ratification docs not extend to the Indian 
Statc.s. Ratification on behalf of India 
or Canada, as the case may he, is a 
qualified one. 

Marquess of Salisbury. 

12.877. So that henceforth the ratifica- 
tion would not extend to any of the 
Provinces but only to the Central 
Government ?— That depends upon what 
you say hero. 

Marquess of Reading. 

12.878. Nowadays, if the Government 

of India ratifies, as, for example, it did 
the Eight Hours Convention, that applies 
throughout all the Provinces 7— Through- 
out all the Provinces. ° 

12,8/9, Hut that would not be changed 
by anything that is to happen now, 
■would it 7— (Sir Samuel Hoare.) No. I 
think that Miss Pickford^s point was a 
rather different point, was it not, as to 


what is to happen if a State refuses to 
cany out a part of the Internationa] 
obligation, and there our exirericnec 
goe.s to show that it i.s very difficult to 
use coercion. 

12.880. The point I was going to make 
was that it did not affect the ratifica- 
tion which has already taken place ; 
w’hat it does affect is the carrjdng out 
of the obligation 7 — Yes. 

Sir Austen Chamberlain. 

12.881. Then if it does not affect the 
ratification it does not affect the rights 
of the other parties to the Treaty under 
the Treaty and the ratifying govern- 
ment, -which -would be the Federal 
Government, might be taken -beforc'-the 
High .--Court- at"'' the Hague and con- 
tienined to damages for the failure of 
the Provincial Government to carry out 
its obligations 7 — I do not know whether ' 
that is so or not, but the fact remains 
that that is the actual state of affairs 
with Canada to-day. 

Lord Rankcillonr. 

32.882. TTould the ratification come 
under the domain of external affairs re- 
served to the Governor-General 7 — ^Tf 
Lord Panlceillonr w'ill look at List I, he 
wi’l see the definition of “ external 
affairs ’’ ; it is on page 114, item 8. 

Mr. ZufruUa Khan.] I think that gets 
over the difficulty. If it is a matter re- 
lating to a Federal sub.iect, then, the 
Federal Government having ratified, cun 
enforce it of its own accord ; if it is a 
maker which relates to a non-Fcderal 
Rub.iect. it cannot ratify it unless it 
obtiais the concurrence of the units, in 
which case it will be binding upon the 
units also. 

Gir Austen Chamberlain.] And if it lo- 
lates to a subject in the concurrent 
sphere, would Mr. Zafrulla Khan cover 
th.at contingency also 7 

Mr. Zafrulla Khan.] As a matter o£„_, 
fact the concurrent sphere is a sphere of 
ProMneial subjects, not exclusively, but 
a certain group of Provincial subjects 
in respect of which uniformity has been 
considered desirable, and therefore power ^ 
has been given to the Federal legislature 
to legislate also. Therefore, they are 
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uon-Fcderal subjects. Being non- 
Fcfleral subjects, the Federal Govern- 
ment will not be able to ratify unless it 
■obtains the concurrence of the units. 

Sir Avsien Chamherlain.] Then it can 
legislate to make a law, but it cannot 
negotiate a treaty. 

Air. Zafrulla Khan.] It cannot ratify 
a treaty unless it obtains the concurrence 
of the units, being non-Fedcral sub- 
jects. 

Sir Ansfen Chamberlain.] I do not 
agree. 

Hr. Zafrulla Khan.] Clearly Item 8 
on page 114 says : ‘‘including interna- 
tional obligbtions, subject to previous* 
concurrence of the units as regards non- 
Federal subjects”, because even with re- 
gard to the concurrent subjects. Sir 
Austen Chamberlain will see at page 68, 
paragraph 114, that “the Federal Legis- 
lature will not in respect of the subjects 
contained in List III be able to legislate 
in such a way as to impose financial 
obligations on the Provinces”. And the 
object of this proviso in Item 8 at page 
114 is that before the Federal Govem- 
mont ratified an International Conven- 
tion that might apply to non-Federal 
subjects, it should obtain the concur- 
rence of the units for the reason that 
the carrying out of the convention might 
involve expense, and if it involves ex- 
pense then their concurrence must be 
obtained ; otherwise they would not pro- 
vide the money. 

Sir Austen Chamberlain. 

12,883. Would the Secretary of State 
consider and let us know the opinion of 
his advisers as to whether a concurrent 
subject, if it becomes the subject matter 
of Federal legislation, is for these pur- 
poses a Fede:^ subject, or a concurrent 
subject, or is governed by the principles 
*ipplying to Federal subjects after it has 
become a matter of Federal le^slation, 
or is still governed by the proviso re- 
quiring the assent of the units ? — ^I will 
consider the question in detail. My im- 
mediate answer would be that it is a 
Federal subject if it falls into the 
spliere of international obligations under 
Section 8, page 114. That being so, the 
Federal Government could give Sec- 
tions. 
lilO'JEO 


Lord Eustace Percy. 

12.884. On that last point, Secretary 
of State, may I just suggest to you that 
you are in danger here of being up 
against quite a different difficulty from 
the difficulty of Canada and Australia. 
You may be able in ratifying a treaty 
to reserve the consent of your units, as 
Canada does, because it ma 3 ‘ be a Federal 
subject, and therefore you may ratify on 
behalf of the whole of India, but j'ou 
may be utterly unable to see that ad- 
ministratively the agreement is actually 
carried out ? — I think that is a diffi- 
culty. 

12.885. I jnst want to put to you the 
point that it is different from the other 
Dominions in this matter ? — Yes. 

12.886. But the only specific question 
I want to ask is a new one on Proposal 
126. I see that the power/' of. the 
Govemoi-'Gcneral in his discretion to 
issue instructions is limited to any grave 
menace to the ponce and tranquility of 
India. What happens" to his other 
special responsihilities 1 — BLis other 
special responsibilities are set out in the 
earlier clause. 

12.887. In clause 18 ? — ’Yes. 

12.888. Has he no power to issue in- 
structions to the Governor about the 
safeguarding of legitimate interest of 
minorities 7 — Yes, certainly. 

12.889. Then the fact that this is con- 
fined only to the first of his special 
responsibilities is not deliberate ; it is not 
intended 7 — No ; it was thought necessary 
for various more or less technical reasons 
to have paragraph 126 in addition to 
paragraph 18. Paragraph 126 is neces- 
sary, because there are certain cases that 
might not be covered under paragraph 
18, that is the sole reason ; but it in no 
way detracts from his power to intervene 
in the whole field of his other special 
responsibilities. 

12.890. May I just add one question : 
In replying to Lord Rankeillour you said 
that the Federal Government would have 
power to appoint its own agents in the 
Provinces to carry out legislation in the 
exclusively Federal sphere. But, is it 
not the fact that there is nothing in the 
White Paper to prevent it appointing its 
own agents for carrying out tlie Federal 
law in the concurrent field 7 — I am not 
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siiro Tvhetlier there is, or whether there 
is not, hut the way paragraph 125 was 
drafted was meant to imply that there 
was a difference between the treatment 
of the two fields. 

Lord Eustace FercyJ] Yes, I quite 
realise that, hut I just wanted to get the 
point clear. 

Mr. Cocl;s.] We are not debarred, I 
take it. from asking a question on this 
matter of concunent subjects which was 
discussed earlier on ? 

Chairman.] I must leave it to the dis- 
cretion of the Ho7iourable Member. 

Mr. Codes. 

12,891. Suppose we have such a ease 
as has been suggested of the Federal 
G-overnment passing an 8-hour Act 7 — 
Tes. 

12,892r'One of the Provinces refuses to 
administer it, and the factories, there- 
fore, in that Province work say ten 
hourg. Is it not (, then possible for the 
Federal Mmister to bring an action in 
the Comts''jiganist the particular factory 
owner who is breaking the Federal law ? 
— ^Yes, not only the Goverament, but any 
individual could do so. 

12.893. Would that action be brought 
in the Provincial Couit? — Yes. 

12.894. The Provincial Court would 
cany out the Federal Act in that case 7 
—Yes. 

Mr. Cocks.] That is all I wanted to 
ask. 

Lord ’Hutchison of Montrose.] Do 1 
take it we are asking questions now on 
the whole range up to paragraph 129 ? 

Chairman.] That is so. 

Lord Hutchison of Montrose. 

12.895. Under paragraph 127 I know 
negotiations have been going on with 
the Princes. Has the Secretary of State 
any information to give the Committee 
as to what jiarticular parts of the 
Federal ^legislation would apply to tlic 
Princes states ? — ^We have got the lists 
of the tliree classes of subjects. It is 
impossible to give a final or definite 
answer to Lord Hutchison’s question 
until we have got the Treaties of Acces- 
sion. 

12.896. Then, I understand from the 
Secretary of State’s answer that up to 


the present no agreements have been 
entered into ivith any of the Princes 7— 
You could not enter into any agreements 
it seems to me with any of the Princes 
until the Constitution Act is, if not 
passed, at any rate ncarlj' passed. You 
could not enter into any agreement with 
the Princes, for instance until this Com- 
mittee has reported and the Govern- 
ment has taken its decisions about what 
are the coi^ents of these various lists. 

Earl of Lyiton. 

12.897. hlay I carry that last question 
a little further 7 The Secretary of State 
says it would be impossible for there to 
bo any agreement between the States 
on the subject of Federation until it was 
Imown what the Constitution Act was 
going to bo. I quite understand that, 
but I would like to ask him ffiis : 
whctlier any evidence is as yet available 
as to the extent to which the States 
are prepared to accept the authority of 
a Federal Ctovcrnment 7 — ^Yes ; we have 
had, of course, a great deal of discus- 
sion over points of this kind over the 
last two or three years, and, speaking 
generally, the lists with the subjects in 
them have been agreed between our- 
selves and the representatives of the 
States. The actual way in which the 
jurisdiction should be carried out in a 
particular State, I tliink, must ho the 
subject of a detailed agreement in the 
Treaty of Accession, but, speaking gen- 
erally, these are the lists that have 
emerged from a very long discussion 
between ourselves and the representa- 
tive: who have been in London from the 
States 

12.898. But could you direct my atten- 
tion to any particular document which 
contains evidence of the meaning attri- 
buted to the word “Federation” by the 
States which have accepted the idea of 
Federation and intimated their willing- 
ness to participate in it 7 — am not 
quite sure of the kind of Document Lord 
Lyiton has in mind. This is the kind 
of subject that has been constantly dis^ 
cussed in the last two or three yearn. 
He will find detailed reference to it m 
many of the Committee’s reports^ and in 
the, proceedings, for instance, of the 
Council of Princes last March in India. 
I am not quite sure what fnrtlier he has 
in mind. 
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12.899. What I want to know is this : 
Wlietlicr in the course of the discussiojis 
to which the Secretary of State has re- 
ferred tlie representatives of the Indian 
States have expressed their willingness 
to nccepl the authority of a Federal 
Goveniment under the Constitution Act, 
and whether there is any documentary 
evidence of the extent to which they are 
prepared to accept that authority ? — The 
evidence of the extent is really found 
in these lists which are the result, as I 
‘•ay, of all these discussions. If Lord 
Lytton would like further details about 
the form that the Instruments of Acces- 
s-ion would take I would refer him to 
page 67 in the volume of the proceed- 
ings of the last Round Table Conference. 
He will find there a report of some dis- 
cus-iions over which Lord Invin presided 
between ourselves and the representatives 
of the Princes. If, after reading that 
and tile other reports to which I have 
referred him there is anything else in 
iiLs mind perhaps he will let me know. 

Earl Peel. 

12.900. There is one question I want 
to ask ; As regards the enforcement of 
Federal haws in the States we have been 
told the situation is different tliere from 
that which it is in the Provinces, be- 
cause there you would have, or you 
could have anyhow, the Viceroy acting 
tlirough the political officer, and bring- 
ing the usual pressure to bear which he 
docs bring to bear in certain cases in 
the States. My question is : Is it really 
wise to mix up in that way the specific 
duties of the Viceroy as representing 
the King Emperor and iiaramountcy, and 
so on, with the enforcing of Federal laws 
passed by the Federal Legislature, and 
so on, in the States ? Surely you want 
to keej) the two things distinct Jlay I 
take one instance to illustrate what I 
mean 7 If the Viceroy, as representing 
the paramount power has, as we know, 
power to deal very drastically in certain 
cases with ruling Princes in cases of dis- 
order, or very bad Government, and so 
on, supposing there is a desire to en- 
force a certain law which has not been 
Jiforced in a certain State, if directions 
are given by the Viceroy, as represent- 
ing the paramount power, to his political 
officer to exert pressure in that particu- 
lar case, -would it not appear to the 


Princes and tKeir advisers as if the Vice- 
roy was extending his power of para- 
mountcy and interfering with the internal 
affairs of the States, and, is it not very 
unwise, in the long view, to make use, 
if I may say so, of the A^ceroy’s power 
in that respect in order to enforce the 
decisions of the Federal Cabinet or of 
the Federal Legislature ? — Quite shortly, 
my question is, is it not very unwise to 
do so, and ought not the two authorities 
in their respective powers to be kept 
clearly and absolutely distinct as far ns 
you can ? — I think there would be a 
great deal in Lord Peel’s criticism if it 
was contemplated that this kind of inter- 
vention should be of common occurence^ 
I contemplate it only taking place as 
the ultimate resort in a very serious 
emergency, an emergency so serious as to 
amount in practice to the breakdown of 
Federation in respect of that State. 

12.901. That, I agree, very much Bjp^di- 
fies my criticism, and I had not qui'^c 
understood your answers in that i-espect.? 
That does very much modify my criticism. 
But take, for instance, under paragraph 
128, there are certain officei-s who I 
understand will be Federal Officers who 
■will have the power of inspection, and 
so on ? — ^Tes. 

12.902. They make recommendations 
and certain orders are made which pos- 
sibly are not properly carried out ? — Yds. 

12.903. That is not a case where you 
would invoke the great powers which the 
Viceroys possesses of paramountcy. I 
understand They would only be re- 
served for extreme and veiy important 
occasions 7 — Yes. It must depend upon 
the actual case, but I contemplate only 
a case of great gra-rity. 

12.904. Tlierefore ordinarily this sort 
of case which might be of frequent occur- 
rence, of course, would not pass between 
the political officers, but would be trans- 
acted between the officers of the Federal 
Goveniment and the State concerned •? — 
Yes. 

121,905. I am much obliged for that 
answer. There is just one more point 
about which I wanted! to ask. In the 
case of the directions the Federal Gov- 
ernment gives directions, and so on, -as 
to the manner in which the executive 
power shall be exercised, and, I think 
you told us that in the ca^ of the 
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Federal subjects tbe Federal Government 
would have its ovrn officers. Is not that 
so ? — said it would have its own officers 
for certain services, and it might have 
its officers for any service it wished. 

12.906. But do you contemplate that 
very largely then, as indeed is susrgested 
ir the report of its relations between the 
Centre and the Provinces in the Third 
Bound Table ' Conference, that in many 
cases there will be devolution to the 
Local Government, and the Local Gov- 
ernment will really be through its own 
officers the agent of the Federal Govern- 
ment in carrying out the Federal objects, 
and you will not in all cases require a 
staff of Federal officers ? — ^Yes, certainly, 
and I hope very much that that will be 
the normal procedure. 

12.907. And, therefore, the general 
directions given to the Provincial Govern- 
ments 'would often he directions as to 
theiy'^ relations with the Federal officers, 
or/ in other cases, will be directions as 
to how their own officers should cairy out 
thef Federal orders ? — ^Yes. 

.12,908. That is so, is it ? — ^Yes. 

- Sir Akbar Sydari. 

12,909. Referring to paragraph 128 am 
I right in assuming that the acceptance 
of that proposal as at present worded 
does not involve acceptance of any 


method, or form in which the’ limitation 
by a State of the extent to which it 
federates in any particular subject uill 
be expressed ? — That is so. The methods 
of application must, it seems to me, be 
the subject of the Treaty of Accession. 
I hope, as a matter of fact, there will be 
as much uniformity as possible, hut I can 
conceive of modifications in the field of 
uniformity, and those modifications no 
doubt would come into the Treaties of 
Accession. 

12,910. That is all I wanted to ask you 
on the subject : that this does not permit 
or involve any particnlar form or con- 
stitutional position that wUl be taken up 
with regard to the extent to whiclr a 
State has reseiwed its 'jurisdiction in par- 
ticular Federal subjects, and that is to 
form the subject of discussion when we 
are discussing the Instrument of 
Accession ? — There will he certain Federal 
subjects about which the States will have 
surrendered their rights. The exact 
methods by which those Federal subjects 
are administered! "will no doubt be the 
subject of negotiation with individual 
States. What, however, the Federation 
will have to be sure about is that there 
is a sufficiency of uniformity in the 
administration of Federal subjects as to 
make the administration efficient, and 
that there '(vill not be such divergence of 
administration as to destroy the basis of 
Federation. v 


(After a short adjournment.) 


Sir Maniibhai N. Mehta.' 


12,911. Secretary of State, this morn- 
ing while discussing Section 125, you 
were good enough to express your i-eadi- 
ness to qualify the words “ everj' Act 
of the Federal Legislature” by saying 
that it may have to be confined to those 
Acts which are exclusively of the Federal 
sphere, so as to leave out those Acts 
which may belong to the sphere of con- 
current jurisdiction ?— I am not quite 
sure. Sir Manubhai, if I did say that 
exactly. I am not quite sure that I 
understood Mr. Manubhai’s point, or 
whether I did say actually what is sug- 
gested. ' ' 


12,912. What I mean was that this 
morning you were good enough to ex- 
press your readiness (not your decision) 


to consider the words “ as to secure that 
idue effect is given within the Province 
to every Act of the Federal Legislature,” 
instead of “ every Act of the Federal 
Legislature.” You want to restrict it 
to exclusively Federal Acts so as not to 
include Acts of concurrent jurisdiction ? 
— That is the actual position now under 
125. 

12,913. May I ask if you would be 
prepared to extend the same considera- 
tion to Section 127 which deals with 
States. “ It will bo the dut}' of tht- 
ruler of a State to secure that due effect 
given within the territory of the State 
to evei’y Act of the Federal Legislature 
which applies to that territory.” Would_ 
you not consider "every Act of the 
Federal Legislature ” to mean pertain- 
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ing exclusively to the Federal sphere ? 
As I understood it, you said this morn- 
ing that as regards the States there 
would be greater reason to interpret it 
that way because there would be no con- 
current field ndth regard to the States ? 
—But 127 only does apply to the Federal 
sphere. 

Sir Manubliai N. Mehta.] Then it is 
likely to be misunderstood. My inter- 
pretation was at one time, “ every Act 
of the Federal Legislature which applies 
to that territory.” When the Federal 
Legislature passes an Act, it will say 
it applies to the whole of India, and 
India maj’ include not only British India 
l)ut Indian States, so there is likely to 
he .some confusion or ambiguity as re- 
gards applicability to that ten-itory, so 
it would be I should say more expedient 
to limit this to everj^ Act of the Federal 
Legislature which pertains exclusively to 
the Federal sphere for two reasons. One 
is, ns you said, that there would be no 
concurrent field with regard to the 
States, and, secondly, that the States 
have internal autonomy which the Pro- 
vinces at present do not possess. 

Mr. M. R. Jaydker.] But may I put 
a question. Sir Manubhai ? 

Sir Uanuhhai N. Mehta.] Please let 
the Secretary of State answer me. 

Mr. M. R. Jayaher.] I want to under- 
stand that question. Which applies to 
this territory ? Do not these words ex- 
clude every Act of the Legislature in the 
concuiTcnt field ? 

Sir Manubliai N. Mehta.] No, they 
may not, because, suppose the Federal 
Government passes an Act as regards 
negotiable instruments, and says it 
applies to the whole of India : By inter- 
pretation, India may mean territory sub- 
ject to Indian States. There is a little 
ambiguity ; I want that ambiguity 
cleared up. 

Sir Hari Singh Gonr.] The Federal 
Legislature has no right to legislate for 
the whole of India, ■' 

' Mr. Manubhai A. Mehta. 

12,914. I understand 'that, but where 
•is the objection to removing the 
ambiguity 7 — I should be verj' glad if I 
could to remove any ambiguity that 
there is. At the same time. Sir 


Manubhai Mehta will see that there are 
these kinds of difficulties which have to 
be taken, into account. The Federal Act 
must be applied somewhat differently be- 
tween one State and another. Moreover 
I think Sir Manubhai’s fears are really 
groundless if he will look at Section 111. 
He will see there that thejPederal Legh^- 
lature is restricted exclusively to Federal 
subjects 

12,915 But there may bo laws passed 
by the Federal Legislature upon subjects 
of concuiTcnt juristlietion, the civil and 
criminal procedure code or the penal 
code ? — I \vill look into the point, but I 
would have said that the • States were 
quite safe. ConcuiTent legi.slation does 
not apply to the States. 

12.916. It should be made clear, because 
as I say, to me and to several of the 
Indian rulers the words “ concurrent 
jurisdiction ” have a different meann:,g' 
Concurrent jurisdiction will mean thatv^ 
even as regards railway? , or negotiable 
instruments which are Federal subjects, 
the States may have slightly different 
laws applicable to their local conditions, 
promded there was no fundamental differ- 
ence between the two. That was how 
the States undei-stood the words “con- 
current jurisdiction ” ? — I will certainly 
look into points of that kind. ,Our in- 
tention is to safeguard the States’ rights. 

Mr. N. M. Joshi. 

12.917. May I ask one question 7 You 
stated that concurrent legislation will not 
apply to the States. IVill not the 
States be permitted to enter’ the Federa- 
tion even as regards some of the con- 
cun-cnl subjects 7 — Cei-tainly I would say 
that the States can surrender such powers 
as they think fit. There is, however, a 
minimum surrender without which their 
entry would not be accepted, and that 
minimum surrender is in the Federal 
field. 

12.91S.But if they at some stage choose 
to federate, even as regards concurrent 
subjects, there is nothing to prevent that 
being done 7 — No, I do not think there is. 

Sir Manubhai A". Mehta. 

12,919. Then I pass on to Section 128. 
That provides that “ the Governor- 
General will be , empowered ” and with 
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the concurrence of any State " will be 
^required to make lagrcements with the 
luler of anv State for .the carrying out 
,in that State, through the agency of 
.State authorities, of any Federal pur- 
po.se.” I take it that this does not in- 
.'clude the conjoint authority or corporate 
Kuthoritj of two or three different States. 

I will give you. an illustration ; Two or 
three small States may for the purposes 
of securing efficiency arrange between 
themselves that they may have _ one 
common judiciary or common educational 
.subjects or some' other common service. 
Now the canying out of the Federal 
instructions instead of being conveyed 
to the State, Authority may he conveyed 
to the Conjoint State Authorities. I 
take it that this is not excluded ? — Cer- 
tainly it is not excluded, and I would 
say that that would be a movement that 
.tbe^.E;ederal Govemmcnt would he wise 
to/ encourage. 

12,920. Another question on the same 
" Section : " Brff it will be a condition of 
every such agi'eement that the Govemor- 
, General shall be entitled, by inspection 
or otherwise, to satisfy himself that an 
.adequate standard of administration is 
maintained.” I take it that this is, of 
course, confined only to the Federal 
•sphere 1 — ^Yes. 

- .,12,921. Secondly, that in the phrase, 
“By inspection or otherwise”, the word 
“ otherwise ” is rather too vague. It 
might include direct enforcement. The 
present practice is, for instaifed; in the 
Railway Department that there is the 
railway inspector who goes round the 
State Railways and inspects them ; if 
there are any defects, ho reports those 
defects to the State Governor. There is 
no direct enforcement, so “ or other- 
wise ”, I take it, does not include direct 
enforcement ? — Sir Slanubhai will have 
heard what I said this morning. I think 
;I made the position quite clear that there 
is no intention in anybodj^’s mind of 
marching armies into States and enforc- 
ing agreements. Really the use of Ihe 
phrase"" or othennse” I think is meant 
'.just 'as much in the interests of the 
States as in the interests of the Federal 
Government, namely, that it might not 
be necessary to have a direct inspection 
- of Federal arrangements at all, but other 
-arrangements might be made for the 


inspection to take place by the agents 
of the State acting on behalf of the 
Federal Government. 

12,922. Only, as I said, misapprehen- 
sion may be removed if it is made clear 
that " or otherwise ” does not include' 
enforcement. With regard to these 
ofheers of the Federal Government helag 
located in States, I take it that they 
are there subject to the ordinary laws 
•of the State ? If they commit an offence 
it would be according to the law.s of 
the State that .they would ho tried ; they 
would not claim any diplomatic im- 
munities f — The question is new to me ; 

I would have said offliand not. I will 
.look into it. 

Sir TilamiWiai Ah Melita.l What I 
wanted to Imow was that they would he 
amenable lo all the ordinary laws of fhe 
State where they are placed. 

Sir Kan Singh Gour.] They would 
he agents of the Federal Government. 

Sir Mamihhai Ah Mehta. 

12.923. For instance, if he commits a 
crime, he must he liable to the laws of 
the district. Of course, the fact that 
Sir Hnri Singh Gour has asked iWs 
question .shows that there is som’e differ- 
ence of opinion. The last question m 
about No. 129 : “The Governor-General 
will he empowered in liis discretion to 
issue general instructions to the Govern- 
ment of any State-AIomher of the 
Federation for the purpose of ensurin" 
that the Federal obligations of ttmt 
State are duly fulfilled ”. B.v “ Federal 
obligations ” I understand they imply 
also a respect for the provisions _ of 
trcatic.s which are already entered into 
and which .may be preserved or saved m 
the Instniment of Accession ? — I am not 
nuite sure ,tliat I have followed Su 
AInnubhai’s question. 

12.924. What T wanted to ffinow 
timt the Federal obligations of that 
State are dul.v fulfilled. Federal obliga- 
tions of course are in the FedersJ. 
sphere and subject to the existing 
treaties and engi^ements ? — Yes. Here 
again I am not quite clear whether ! 
have given an answer to Sir Manubhais 
question or not. Existing treaties uf 
course as modified, 'if they are modified) 
in the Instrument of Accession. 
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12.925. That I understand. This morn- 
ing, in reply to a question by Lord Peel 
and also Sir Reginald Craddock, the 
question of excise obligations or excise 
relations was discussed,' arid in reply to 
Lord Peel you 'were good enough to say 
that in such matters paramountcy -would 
not necessarily be appealed to, but it -will 
be preceded by friendly negotiations of 
Ministers of 'the' Pro-vince and Minister 
of the State. I wanted to know if in 
such negotiations or discussions if the 
State does not can’y out its obligations, 
it is a non-Federal riiatter. Excise re- 
lations are not Federal matters, but are 
non-Federal matters, and if the State 
did not carry out its obligations or 
agi'eemerits, you were good enough to 
say that the .matter will ultimately rest 
with the 'Viceroy, and the Viceroy, exer- 
cising his paramountcy po-wer, will see 
that it is enforced. I ask the contrary 
question : Suppose that the Province 
does not carry out the obligation ? In 
that case it came- out this morning that 
the Governor-General will have no power 
to enforce it from the Provinces. May 
I ask if in such contingency the States 
may not be allowed the liberty to go to 
a Federal Court of Law ? — "We have 
already covered that point in, fii’st of 
all, Section 70, -sub-Section (c). It is 
that kind of ease that we have in mind, 
that would be dealt ■with under sub- 
paragraph (e) of 70. In the case of the 
Governor-General it is 18 (/). 

12.926. I- only wanted to be clear 
whether these special responsibilities -will 
apply to provrisions of treaties and agi’ee- 
ments with regard to such matters as 
excise arrangements, which are in the 
non-Federal sphere ? — I would have 
thought that under 18 and 70 we realty 
do cover those dangers, even oiitside the 
Federal field. ' "Wo will look into Sir 
Manubhai’s point and see whether it 
shmdd be met further. 

Sir Manuhltai N. Mehfa.] Thank you. 
That is all. 

Mr. T. Thomiare. 

■ 12,927. I have a few questions. Secre- 
tary of State, the Instruments of Acces- 
sion which the States .will ■ execute will 
perhaps bo more or less uniform ? — Yes. 

12,928. But still, .they ■will make cer- 
tain reservations .as regards the F.ederal 


subjects. To the extent of the reserva- 
tions, -nrill they not trench upon the 
authority of the Federal Officers' who 
deal with those subjects 7— -It would mean 
that the duties of the Federal Officers 
would be somewhat different in one State 
as compared 'with another in cases of 
that kind. 


12.929. So that the reserv^ed sphere 
would be excluded from^^the scope of the 
power of the Federal authority 7— AH 
that sphere would be excluded that had 
not been suivendered in the Instrument 
of Accession. 

12.930. Would it be excluded from the 
scope of the Federal Ministers 7— Cer- 
tainly. 

12,93L Tlien, as Sir Reginald Crad- 
dock pointed out. Provinces and States 
would have an interest in certain prov^- 
eial subjects, for example, excise 7— les. 

12.932. And there may be aCTeements 
on such a subject between a- Projnnce 
and a State. In this respect ag^am, 
these agreements will trench 

power of the Ministers 7.-Tliey might, do 

one of two things ; they might tie the 
hands of the IMinistere or they might tie 
the hands of the State. 

12.933. Both 7— Yes. 

12.934. Just as they will tie the hands 
of the States, they w;Hl also tic the hands 
of the Ministers 7-Yes, they will be in 
the nature of an agreement between the 
two parties. 

12 935, Then the reservations thus 
effected by the agreements in 
a State would be excluded &om t le 
scope of the power of the Federal Mim-- 
^err?--Yes. That is verj' much . he 
same question in another form that I 
answered just now. 

lo 936 Then in so far ns a provincial 

suiirct niay be the object matter of an 
agi-eement between a 
State, the agreement would really be be- 
tween the paramount power and ne 
State, and, to that extent, 
haps not be a provincial mattei.-nt all / 
—I do not follow that line of reasoning. 
The agreement would be , 7*'' 

provincial Government and the State. 
There would only be an intervention m 
the field of ■naramoiintcy in the sort or 
conditions that I described this morning, 
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namelv, a vei'Y serious emergency strik- 
"(Tat the roots o.C the Blate’s Federa- 
tion generally. 

12,937. 'What I have in view is inerely 
this, that the reservations ttmt may be 
efieeted by such an agreement oetween 
a Province and a •Sta'^e would exclude 
that subject to that extent from the 
authority of the hlinisters, and there- 
fore the reserved subject would be a 
matter for the jurisdiction of the \ lee- 
rov as representative e£ the paramount 
power ? — think it might be that, it 
might, on the other hand, lie an agree- 
ment that tied the hands of tlio Slmisiers 
of the States. 


12,938. But just as it lied the bauds of 
the Ministers of the States, so would it 
also exclude the jurisdiction of the Pro- 
vincial Ministers f — tt might of course 
do that. It might, on the other hand 
(I havc^ not got any eonorete_ ease in 
mindy I^nppose, extend the activities of 
a G'ovemment if it was agreed to do so 
in the negotiation. 


Mr. N. M. Joshi. 

12,940. Will the • Secretary of State 
state how the disagreomenl is to be 
resolved 7 — The disagreemeut would have 
to be resolved by negoriatum in the first 
place, and if negotiation did not .succeed, 
either the agreement would collapse or, 
in the event of the disagreemeut leading 
to a, grave emergency, then, the Yioeroy 
would have to deal with it in the field of 
paramountoy. 

Mr. Y. Thoinhare.l But it -is conceiv- 
able that there may be no plain 
emergency, yet there may be disagree- 
ment with regard to certain points. 
Now who would solve that kind of dis- 
agreement ? 

Sir Austen Chamberlain.] Is Mr. Thom- 
bare dealing with a question where no 
agreement is reached about such a ques- 
tion of excise as he has spoken of, for 
example, between a Province and a 
bordering State, or is he dcaliag with ft 
question where an agreement Ims been 
reached and one of the parties alleges 
that the other party is breaking it. 


12,939. What I have in mind is a 
kind of disagreement arising between a 
State and a Province. In that case, 
would not the dispute be entirely for the 
Viceroy to decide 7 — It is very difficult 
for me to answer a genC’.al question of 
that kind without having 'clearly in my 
mind the kind of ease that is contem- 
plated. Could Mr. Thombare give me a 
concrete case as an illustration 7 

Mr. Y. Thombare.] Supposing there 
was an agreement about excise arrange- 
ments between a Province and a State 
and there may be a term .is regards the 
number of shops Giat are to be autho- 
rised for the sale of liquor : there may 
be a disagreement between the Province 
and the State as regards the cumber .if 
shops to bo maintained in a particular 
zone ; who would be (he counietent 
authority to decide saeh a dispute ? 
Though consfitutionllay speaking the 
question may be one for '^he Qovcrrr-r, 
it has to be remembered, as you, Secre- 
tary of State,' pointed out, that the 
Governor and the Ministiy would be 
normally Working in close relations with 
each other, in friendly relations with 
each other, and it would involve a heavy 
strain on the Governo’- it. maintain an 
attitude of detachment. 


Mr. r. Thombare. 

12.941. It is the latter, Sir 7- -I think 
then it must depend a' great deal upon 
the gravity of tlie case. I can conceive 
a case that was of no- very great 
importance in which the result of a dis- 
agreement of that kind would, be 
to bring to an end the agreement between 
the Province and the Stale. I can also 
imagine a case in whie.h the issue might 
be .justifiable and it might go to the 
Federal Court. I can also contemplate 
a tiqiG of case in whiih it iniglit bo 
agreed by both parties and by the 
Viceroy to have an ad hoc tribunal to 
inquire into it. I can eontemplato ft 
number of w.iys of dealipg with a case 
of that kind.- It uiust really depend 
upon its gravity. 

12.942. And the ends of Justice 7— - 
Yes. 

Lord SanJceillonr. 

12.943. If the quarrel was bet-weeu a 
Province and a State, could not the 
Province have' instructions under the 
second part of 125, from the' Feder.”)! 
Government as to its policy towards the 
bordering State 7 — ^I am not sure .whe- 
ther that would be Mr. Thombare ’s point. 
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' A good deal of Mr. Thombare’s argu- 
ment was directed to eases •which "were 
, not strictly in the Federal field. 

12.944. A quarrel about arrangeinent.s 
for the collection of excise duties surely 
•would bo in the Federal field ?— No ; in 
the provincial field. 

12.945. I kno^w 7 — do not think the 
second paragraph of 125 -would meet 
what is in hlr. Thombare’s mind. 

Sir Austen Chamberlain.^ The example 
which Mr. Thombare gave is an agree- 
ment providing for instance that •'vithin 
three miles of the Frontier on either side 
there shall be no licensed premises, and 
it is alleged either by the Province that 
the State has broken the agreement, or 
by the State that the Province has 
broken the agreement. Is not the 
answer of the Secretary of Stale the 
right one : that is a, matter for negotia- 
tion 7 It may lead to the cessation of 
the agreement, the collapse of the 
- agreement, unless the agreement has 
spemflcially provided some tribunal to 
which such a dispute should bo referred. 

Archbishop of Canterbury,^ Or unless 
by mutual agreement reference is made 
to such a Court. It need not be in the 
original agreement, the agreemeut 
between the parties. 

Sir Austen Chamberlain,] Yes. 

IMr. Y. Thombare. . 

12.946. "Wliat would be the position of 
the Ministers, whether in the Province 
or the Federal Government, with regard 
to the paramountcy staff of the Vice- 
roy 7 — They would have nothing to do 
with it. 

Mr. Y. Thombare.] Then Proposal 123 
laises the question of the States’ In-tra- 
ments of Accession. Would it be in 
order to raise the question of the Insfru- 
nicnts of Accession now under paragraph 

128 7 1 b t- 

Chairman.] If it relates to these para- 
^•aphs, it would probablv^ bo conten’'’nt 
to take it now. 

Thombare.] Yes. The States 
evidently want to carry out as many 
federal purposes as possible in their 
territories. 

Archbishop ' of Canterbury.] What is 
the paragraph, Mr. Thombare 7 


bir. y. Thombare. 

12.947. Paragi'aph 128 ; the Stairs will 
evidently want to cairy out ns uiauy 
Federal purposes as possible in their 
territories through their agency, and 
they will therefore lesiro to nake pro- 
visions to that effect in their Inr-tru- 
ments of Accession. In such cases, the 
Government will no doubt satisfy thom- 
selyes in the first instance that the 
agency of the State -will be competent 
for the purpose for wiiich it io offered, 
but I hope the Government in that case 
will not make any discrimination be- 
tween one class of State and another 
and that the only point that will matter 
will be whether the personnel that the 
States offer can be trusted to carry out 
the duties required of them 7 — An 
arrangement of that kind must bo cx- 
elusively upon the ■merits of the parti- 
cular case. Obviously, it would be 
necessary to take into account the effi- 
ciency of a particular Stare for earrsdng 
on particular duties. Obviously, ai^o, 
one would have to judge to a certaiffs..^ 
extent from past experience and past 
history. 

12.948. Because not all I he States are 
in the same state of development, and 
their administration varies. There are 
States which have reached a high degree 
of efficiency, and their administration 
has been spoken of highly by comitctent 
authorities. They may not have a high 
salute, but their administration would 
bear comparison with the administr.il ion 
of some of the most advanced provinces ; 
so would the question of the agency 
offered by them be considered on its own 
merits 7 — I think all these cases have 
got to be considered on their own 
merits. What m.ay be applicable to one 
case would not be applicable to an- 
other. For instance, one service differs 
from another. Although the adminis- 
tration of a small Slate might be ex- 
tremely efficient, nonp the less it might 
strike at the very roots of the Federa- 
tion if everj' small State had its own 
administration of a big ser-vice. One 
has got to take all those facts into 
account. 

12.949. It -n'ould merely be the 
efficiency of the service that would 
matter in such a case, would it not 7 — 

It would be the efficiency of the sciwice 
and the general effect upon the 
administration of fh.at particular 
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Federal service, that is to say, the 
efficiency from the point of view of the, 
State and also the efficiency from the 
pomt of view of the Federal Govern- 
ment. 

12,950. And that would he governed 
Certahnty merits ?— 

ambitious 

ilnte. 'In “nt think 

salutes would come into this kind of 
question at .all. ^ 


Mr. ZafniUa Khan. 

• f '=®''«tary of .State, in order to 
understand some of the matters which 
“'^nsing difficulty with re^ 
tins part of (be subfeet I am 

;4r?o,:s 

ft a ’’d" i’T'' •“““•"""‘o” SdSak 

The^fi^t Schedule has two parts 
ffilie first part contains a list 0 “^ niff \ 
subjects ? — Yes. ^ontral 

4^*^ ^^0 second contains n list 
of Provincial subjects 7 — ^Yes. " 

12,955. Item 46 of thit: fir.of 
the Central subjects 
matters expressly excepted h,- ti 
visions of Part 11 of this Sch^a^i’^ J**'”' 

s^s” rif, ^ 

=c.pw .h5i w'cSCfftSse 

12 956. I iriii <ake one item nr 

Yes. ListlEducalfo/?-^!? 

thM fa)- provided 

e-xcluded,” and then U shall be 

objects.’ 

the effect of this “oment, 

if a Provindffi 


Sub-item A are not Provincial -because 
-they are expressly excepted 7— Yes. 

p,958. Then (b) goes on to say : “The 
folloiving subjects shaU be subject to Wis. 
lation by the Indian Legislatme 
namely —then a list follows which has 
been subsequently modified . 7— Yes. 

’^'rderstand means that 
the p hole of the rest of the .subject of 
education is I^ovmcial, but again certain 
parts, even out of this residuum, although 
the subject is Provincial, are subject 
to legislation by the Indian Legisla- 
ture— the Central Legislature 7— Yes. 

^ understand that this 
list in Part II starts with this. It 

'vay . Either a subject is wholly Provin- 
cial or a subject is Provincial to a cer- 
ain extent and the remainder of it is 
not Provincial, but even out of Pro- 
vineia subjects certain portions of Pro- 

-subject to legisla- 
tion by the Indian Legislature 7— Yes. 

present e.xisting 

position 7 — ^Yes. 

recollect. Secretary of 
State, that during the first Round Table 
Conierence a sub-committee under the 
Chairmanship of Lord Zetland was 
appomtcd to consider these lists, and 
eii report is at page 28 and subsequent 
pages of the Reports of the First Round 
lable Conference 7 — ^Yes. 

12,963 -They have divided the Schedule 
appended to their Report into various 
sub-heads. -The first is A “ Central sub- 
jects which are proposed to be wholly or 
partly federalized.” /That is at page 28. 

en B ^ on page 32 : “ Central subjects, 
no portion of which is proposed to he 
federalized. ’ Then at page 33, C : '‘Pro- 
vincial subjects subject to legislation by 
the Indian Legislature.” I take it that 
Ini portion of the .second list 

Devolution .Rules wliich is 
subject to Indian legislation, but the sub- 
.jeets are nevertheless provincial 7— Yes, ' 
that IS so. ^ 

Then D ; “Provincial subjects 
pecially excepted and those in respecF" 
o .''vhich extra-provincial control is ex- 
ercised. That is at page 36 7— Yes. 

^ right in undei-standing 
t le concurrent list which has even- . 
many emerged hs part of the White 
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Paper proposals is a' list which has been 
framed out of these classes of subjects C 
and D, Provincial subjects, in which it 
is desirable that the Federal Legislature 
should also have a power to legislate ? — 
Tes, substantially that is so. 

12.966. Subject to modifications. T 
have noticed some modifications myself ? 
—Yes. 

12.967. But substantially it has 

emerged from those two lists 7 — Yes. 

12.968. And that is touched upon in 
the Third Round Table Conference Re- 
port at page 18, paragraph 5, about the 
middle of the paragraph 7 — Yes. 

12,968a. “The 'Committee therefore 
consider that practical requirements will 
in any event necessitate a field in which 
both Centre and Provinces should have 
legislative jurisdiction 7 — ^Yes. 

12.969. “ The Committee consider that 
the problem could be dealt with with 
sufficient precision by constituting a 
common field to which would be assigned 
matters upon which uniformity of law 
is or may be desirable and by assigning 
to both Centre and Provinces the power, 
but not the exclusive power, to legislate 
upon any subject included in it ; but 
some method must at the same time be 
devised whereby administrative powers 
and functions which properly belong to 
the Provinces in respect of these sub- 
jects are secured exclusively to them 7 ” 
—Yes. 

12.970. I suggest that this last por- 
tion, fhat by making this field concur- 
rent we should not lose sight of the ad- 
ministrative powers and functions which 
with regard to these subjects properly 
belong to the Provinces, was put in be- 
cause these subjects to start with, even 
under the present system, are Pro^dncial 
and this concurrent power of legislation 
at the Centre is given because they are 
eminently matters in which, if possible 
.and subject to local requirements, uni- 
formity is desirable 7 — That is genei-ally 
the ease. 

12.971. That being so. may I now draw 
your attention actually to the cimeurrent 
list in the "White Paper Proposals, page 
119 ?— Tes. 

12.972. The first 10 items in this list 
deal almost exclusively with law in the 
■sense that it is legal enactments and 


statutes with regard to which the power 
of concurrent legislation would be exer- 
cised 7 — Yes. 

Mr. ZafruUa Khan.] For instance. 
No. 1 is dealing with the jurisdiction 
powers and authority of Courts. 

Sir Hari Singh Gour.] No. 11 would 
also come under lajv. 

Mr. Zafntlla Khan. 

12.973. Yes, but other considerations 
may arise. A good many others may 
come in, but the first 10 are exclusively 
law. No. 2 is : “ Civil Procedure, in- 
cluding the Law of Limitation and all 
matters now covered by the Indian Code 
of Civil Procedure.” Supposing there 
was legislation on it by the Federal 
Legislature suliject to the provisions of 
paragraph 114 of the White Paper, surely 
there would be no question of the en- 
forcement of such a piece of legislation 
by the Federal Government. Supposing 
the Law of Limitation applying to ^cer- 
tain class of suits were extended beyand 
the period now in operation, surely ^ 
would be an ordinarj' routine matter be- 
tween litigants coming up before the 
courts. One would allege possibly that 
one period of limitation applies ;_the 
other would allege that the other applies ; 
and it would be for the court to decide 
which particular enactment applied to 
the suit 7 — Yes, that is so. 

12.974. So that I take it with regard 
to such matters no difficulty arises -(vith 
regard to the enforcement of concurrent 
legislation 7— No, I think I generally 
agree. 

12.975. The only difficulty would be 
that the courts would, in many cases, 
have to decide out of two conflicting 
pieces of legislation, say. Provincial and 
Federal, regulating the same subject 
which under the provisions of the Con- 
stitution Act had priority 7—1 suppose 
that would be so, yes. 

12.976. Under paragraph 114 7 — Yes. 

12.977. And the moment that has been 
determined they simply proceed to deter- 
mine the suit pending before them 
accordingly 7 — Yes. 

12.978. I submit that the same -would 
be true of the law of evidence which_ is 
the next title, and to oaths. Supposing 
a Federal Statute said certain lands of 
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evidence are not admissible in cei-tain 
proceedings, when such proceedings are 
pending before a Court of Law it wiU 
take cognisance of that and refuse to 
look at that evidence or vice-versa ?— 
Yes. 

12.979. You do not require special 
machinery to enforce an amendment pf 
the Evidence Act by the Federal Legis- 
lature. The same applies to “ Mar- 
riage and Divorce,” and to “Age of 
majority and custody and guardianship 
of infants.” I need not go on to 
enumerate all these subjects. As I have 
said, they are purely legal subjects. 
Then I draw your attention to Item 11 : 

“ Control of newspapers, books and 
printing presses.” It may be that the 
Federal Legislature may consider that 
some uniform regulation of printing 
presses is necessary, say, having regard 
to a widespread campaign of sedition. 
It may. -mean requiring the Press to give 
security or the enforcement of penal 
proinsions. So far as the question was 
merely one of enforcing that legislation 
in Courts of Law, so far as it merely 
created offences, the same considerations 
would apply here also 9 — ^Yes. 

12.980. So far as it related to purely 
executive action, that if, in the opinion 
of the Government, a certain press or a 
certain newspaper has transgressed ce'- 
tain limits, the Government might pro- 
ceed either to forfeit the press or to 
stop the issue of the newspaper and so 
on ; that no doubt would be executive 
action, but Law and Order being a Pro- 
vincial subject, it will be the local gov- 
eniment which will have to take action ? 
—Yes. 

12.981. If the uniform law said that in 
order to prevent sedition a certain action 
might be taken the proceeding is analo- 
gous to that which is at present prescribed 
by the Criminal Procedure Code with re- 
gard to offensive publications and so on, 
and the local government could taice 
action in exactly the same wav^ as it does 
under the present provisions k the Gov- 
ernment of India Act 9 — ^Yes. 

12,982. With regard to “lunacy, but 
not including lunatic asylums,” all that 
I can conceive is, either that the den- 
nition of lunacy or the procedure laid 
dovTi noth regard to Commissions of 
Lunacy. IS meant. That again is a purs 


matter of law and application is made 
to a district Judge under the present 
Act to appoint a Commission of Lunacy 
and he will have to find' out what law 
he has to apply and what definitions he 
has to apply ? — ^Yes. 

12,983. And if the Federal Legislation 
lias laid down the definitions of lunacy 
and the procedure and so on, andi that 
has been laid down under the provisions 
of iiaragraph 114 the District Judge will 
pioceed to apply that law. I do not see 
why any special machinery should he 
necessary to apply the definition of 
lunacy laid down, say, in a Federal 
Statute. Then ; ‘ ‘ Regulation of the 
working of Mines, but not including 
mineral development.” In the regulation 
of the working of Mines the legislation 
may provide for two kinds of things. I 
can conceive that Federal Legislation 
may prescribe certain action to be taken 
by the owners of different mines for the 
safety of worlanen working in those mines 
— positive action, requiring that they 
shall do certain things in order to en- 
sure their safety, and, as a necessary 
consequence, it will, of course, have to 
provide that in tlio ease of default on 
the part of these owners with regaid to 
these matters there shall be certain 
penalties imposed upon them. The first 
kind, of course, might require machinery 
for inspection 9 — Yes. 

Mr. ZafruUa iKi?iai/.] And the enforce- 
ment of the second part in the case of 
failure would he by the ordiiiarj' means 
of prosecution. I apprehend that the 
second part would cause no difficulty 
whatsoever ; it is the same as enforcing 
any other of the provisions of the Penal 
Code. The Provincial Magistracy every 
day enforces the provisions of the Pen'll 
Code and they will also enforce +he pro- 
visions of any penal legislation passed by 
the Federal Legislature. 

Mx. jY. M. Josln.] May i inteivene 
for a second, because the same question 
has arisen as regards the factories. It 
is not that evoiy citizen will be able_ to 
prosecute for n breach of the Mining 
Regulations or Factories Act. Both 
these pieces of legislation authorise the 
Factory Inspector or the Mine Inspector 
to prosecute, and nobody else. There- 
fore, legislation of this kind will require 
some organisation to see that the legis- 
lation is given effect to. 
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Mr. Zafrulh Klian."] If Mr. Jo^hi -will 
forgive me, it is just that point I was 
coming to. I have already said there 
would be two parts. Once the prosecu- 
tion is launched the case would be just 
tlie same as any other criminal case. 
The question would be with regard to 
the Lispeetorate. I have said that 
already. You would require Inspectors 
to see, in the fh'st instance, that the pre- 
cautions presei-ibed by the Federal State 
were given effect to, and carried into 
practice, and that if those precautions 
were not put in force then, tliat there was 
consequent action taken whether by ijro- 
scoution or imposing penalties, or of 
something like that. Here the question 
arises that, in the first place, the province 
itself may have legislated upon the sub- 
ject. If it has done so no further ques- 
tion would arise. If it has not done so 
then there are again two questions. If 
the Province already has an Inspectorate 
for similar purposes I really do not see 
where the difficulty would be if the 
Federal Statute provided as a uniform 
matter for the whole of India that in 
addition to the duties which these In- 
spectors are already performing they shall 
see that certain other parts, or certain 
parts of this Federal Statute are also 
carried into effect. That could be arr.ong- 
ed for, as a matter of agency, if there 
was no other provision for it, the Local 
Government carrying out as agent the 
functions on behalf of the Federal Gov- 
ernment. On the other hand, it may be 
a matter which the Federal Legislature, 
or the Federal Government might con- 
sider would involve the expenditure of 
money on behalf of somebody or the 
other in order to get it carried into effect. 
"With regard to that may I draw your 
attention to paragraph 114 of the White 
Paper. The principle accepted, at any 
rate in the Round Table Conference — I 
am not trying to bind the hands of the 
Committee in any way — ^was that with re- 
gard to concurrent legislation the Federal 
I^gislahire should not undertake legisla- 
tion which would involve the Provinces 
in a financial obligation. 

Sir Sari Singh Gqnr.] Chaudri Sahib, 
it is a little before what you have, said 
that^ the difficulty comes in. The Pro- 
vincial Government have got . their own 
Act, we will say, and the Federal Legis- 
lature have passed another Act, and 


both, require particular machinery for 
the inspection of mines and other things. 
The Provincial Government say “We are 
going to abide bj' our own Act ”, and 
the Federal Legislature desire that they 
should abide by the Act and carry out 
the purpose of the Federal Act. Xow 
what sanction is there behind the Federal 
Legislature to enforce their riew upon 
the Provincial Government in preference 
to the provision of their local Act ? 

Mr. ZafruUa Klian.l I am aware of 
that. I am dealing with cases in which 
the difficulty would not arise, and then I 
am coming to the provisions which may 
require consideration from that point of 
view. Let us consider the competence of 
the Federal Legislature to pass a certain 
kind of legislation. If the Federal Legis- 
lature proposed to pass legislation which 
would involve a Province in a financial 
obligation my position is that, so far as 
the White Paper at present Staails, it 
will not have the competence to do sjp. 

Sir Hari Singh Gour.] That has beeiN^ 
admitted. ■ 

Sir Austen Chamberlain,] Mr. 

Zafrulla Khan, may I get that point 
clear ? As I understand that is a i)ro- 
vision w'hich means exactlj’ what it says, 
that the Federal Legislature in this 
sphere is not to impose a change ujjon 
the Provincial revenue ; but that is no 
limitation on the power to legislate ? 

Mr. Zafrulla Khan.] No. 

Sir Austen Chamberlain.] Provided 
that the Federal Legislature itself pro- 
vides for any expense which its legisla- 
tion causes. 

Mr. ZafruUa Khan.] Exactly. I am 
coming to that. The result would be ns 
Sir Austen has very pertinently pointed 
out, that the Federal Legislature can 
pass an Act saying certain things shall 
be done, and certain regulations shall be 
enforced and saying there shall be an 
Inspectorate to see that those are done, 
and, if- they are not done, to prosecute, 
but, in that case, it must pro-vide the 
Inspectorate itself, because it cannot lay 
a financial obligation on the Province os 
a result of its own legislation. There is 
nothing to preVent the Central Federal 
Legislature from doing so, but I will 
take the other point made by you 
presently. 
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Lord Eustace Percy. 

12,584. May I intervene, because I mis- 
led the Committee by an, observation 1 
put to the Secretary of State tliis morn- 
ing. Is it not the fact that under List 
II the administration of all concurrent 
Acts is exclusively Provincial ? — Yes. 

12,985. In which case the Federal 
Government would not have power to 
appoint its own Inspectorate. How does 
Jlr. Zafrulla Khan deal with that ? — ^The 
jn-otusion is there whatever provision may 
cover it. 


Sir Hari Singh Gour’s point, that point 
really does not arise, for this reason : 
Supposing there is a Provincial Statute 
saj'ing the maximum working week, let 
us say, shall be 56 hours, and a Federal 
Statute subsequently lays down for the 
whole of India that the maximum work- 
ing -week shall be, let ns say, 48 hours, 
and imposing penalties upon employers 
who employed people for a longer 
period than 48 hours during the week, 
so far as that is concerned it is merely 
a question for the Courts to resolve this 
conflict of legislation. 


Mr. Zafrulla Khan. 

12,986. With regard to the administra- 
tion of the subject, so far as it was regu- 
lated by legislation, either concurrent or 
Provincial, where the Province was not 
required to spend any extra money there 
.should be no interference with the ad- 
ministration by the Province, the whole 
obje^ being that it is uniformity in 
legislation that is desired ; but supposing 
a situation arose where it is found that 
on a strict interpretation of these rules 
and schedules the Federal Legislature 
has power to legislate, but such legisla- 
tion involves a financial obligation, such 
financial obligation shall not be imposed 
on the Provinces, but then they can have 
their own machinery to administer what 
is purely Federal legislation laid down ? 
— No, I do not think that is the case. In 
a case of that kind what would happen 
would be that the Federal Government 
would not have its own agents, but it 
would pay the Provincial Government to 
carry out its service. 

12,987. I have said that ; one or the 
other. They can either carry it out 
through provincial agency and let the 
Provincial Government act as their 
agents, in which case there is provision 
sayfing that 'if it does not involve extra 
expenditure there shall be no contribu- 
tion made, and if there is extra expendi- 
ture a contribution shall be made by the 
Federation or (I may be venturing an 
opinion) it may be that they have the 
power to legislate and provide their own 
machinery ?— We have not got that alter- 
native provision in the White Paper 
now, and I could make some objections 
to it, I think. 

Mr. Zafrulla Khan.] It may be that 
wants to bo considered, but, taking up 


Marquess of Reading.] But who has 
the' right to bring it to the Court ? 
Supposing the obligation is upon the 
Provincial Government to do certain 
things in consequence of concurrent legis- 
lation by the Federal Legislature, and 
assume that the province is not disposed 
to put in force this Act, and therefore 
it refuses to take the steps to bring the 
person to book who has contravened the 
Act, what is to be the action taken 
then ? 

Mr. Zafrulla Khan.] Lord Heading, 
if that were the only difficulty the power 
of prosecution ■would be left to anybody 
affected. 

Marquess of Reading.] A private indi- 
vidual ? 

Mr. Zafrulla Khan-]- Yes. 

Marquess of Reading.] That is not 
the same thing. 

Sir Austen Chamberlain.] Are wo to 
understand that .the remedy of the 
Federal Government for a breach of the 
law is to be an action by a common in- 
former 7 

Mr, Zafrulla, Khan.] No not by a com- 
mon informer ; I- said by the person in- 
juriously affected. < 

Earl Peel.] By an employee of the 
factory 7 

Marquess of Reading.] But the obliga- 
tion is on the Provincial Government. 
It has to carry out the obligations_ under 
the Federal Legislation. Supposing it 
refuses to do it — it “ abstains ’ ’ to use 
the word Lord Salisbury employed this 
morning — ^what then is to happen'? As 
far as I understand from you it is left 
to the individual. That is -s'urely not a 
satisfactory state of things in- enforcing 
the law; 
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Unrl Peel-] Would the Federal Minis- 
ter bring an action against the employer ? 

Mr. ZafruUa Khan.] Of course he 
■\v(iuld. There are two replies to Lord 
Reading’s last question. I am not 
assuming, as he is assuming, that any 
factory legislation by the Federal Legis- 
lature will necessarily say that only the 
Local Government would be competent 
to prosecute. It is only if the Act says 
that, that that difficulty arises. 
Secondly, there is nothing to prevent a 
Federal Statute which imposes penal- 
ties from prodding for bringing these 
offences to the^notice of the Court, on 
complaint by any particular officer — any 
Federal officer whose attendance in the 
Court maj' not be necessary. The pre- 
sent procedure 'Code provides for several 
kinds of complaint where it is not desir- 
able that any person should set the 
niaelunery of the Code in action. The 
officers write the complaint out to the 
Court, and it is not necessary for them 
to attend, and the prosecution proceeds. 

Sir Hari Singh Gour.] But to that ex- 
tent it will encroach upon provincial 
autonomy. That ''vill bo usurping the 
jurisdiction of the Province to control 
its own affairs. 

Mr. ZafruUa Khan.] I am not at 
present on the discussion of the question 
ns to what subjects should or should not 
be in the concurrent list. If the Con- 
stitution provides that to a certain 
extent these subjects which, with regard 
to the remainder of them, are provincial, 
•sl'a'l to some extent, or to a certain 
extent be subject to legislation bv the 
Centre tlmt, in itself, is an encroachment 
upon Provincial autonomy which the 
Constitution Act considers it is ncccs- 
sarj" to make. 

Lord Eustace Pereg.] I wonder if ' Mr. 
ZafruUa KJian would address himself to 
a somewhat different- case. Supposing a 
power of exemption, ns is usual, is given 
in a general fasliion in the Act allowing 
overtime at the discretion of some 
exempting officer, and supposing that is 
administered by the Provineial official in 
such a way as to nullify the law (there 
have been many instances of that in the 
past not in India but- elsewhere), what 
remedy has' the Federal Government then 
got ? ' ■ 


]VL'. ZafruUa Khan-] What kind of 
provision ? Prorisions which an In- 
spector would have to see were fullfiled, 
and he neglected to see that they were 
fulfilled ? 

Lord Eustace Percy.] No ; giving the 
factory orvner the power to apply to an 
official for pennission to work overtime 
in special circumstances, and the official 
so administers the law that ho grants 
every application made to him, and 
therefore in fact nullifies the law. 

Mr. ZafruUa Khan.] So far as that is 
concerned that might happen in a pro- 
vincial subject too. I do not think any 
constitution could provide by prorisions 
in the Constitution Act, or by rules 
made thereunder, that any officer upon 
whom any dutj’ might be laid 'will dis- 
charge it exactly ns the framers of the 
Constitution think ho ought to discharge 
it. That, I am afraid, has got- to, be 
left to the defects of human nature.’N^ 

'V. 

Sir Austen Chamberlain. 

12.988. May I put a question rvith 
j'our leave, Mr. ZafruUa Khan, to the 
Secretai-y of State ? If I rightly under- 
stood what Mr. ZafruUa Khan said and 
what you answered, the administration 
of a law passed ,by the Federal Legisla- 
ture in the concurrent sphere -will be in 
the hands of the Provincial Govern- 
ment ? — Yes. 

12.989. If the Provincial Government 
failed to enforce that law, would it be 
open to any Federal Official to bring the 
matter before the Court, or would such 
action as that contravene the provision 
which leaves the administration of the 
law to the Provincial Authority •? — Off- 
hand, I should say, it would depend upon 
the clauses of the particular Act. 

-12,990. But if the provision is general, 
that the administration of the law 
belongs to the Province alone, what pro- 
vision in a Federal Act could nullify 
that constitutional provision ? — ^I am not 
a la-wj-er at aU, but I seem to remember 
in Bills and Acts of Parliament there 
■usuall 3 ’ is a clause saj'ing how procedure 
can be started and how a case of contra- 
vention of that particular Act can be 
brought into Court. I should have 
thought that recourse would have to be 
made to' the same kind of procedure in 
the' Federal Act. 
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12.991. Would it be possible to inclvide 
in the Federal Act a right of . the 
Federal Officer to interfere in adminis- 
tration if the Provincial Officer or Gov- 
ernment failed to discharge its duty, or 
would it be precluded by the terms of 
the constitution as contemplated in the 
Wliite Paper 1 — I think offliand I would 
say it would be precluded under our 
present proposal. 

12.992. Then we come back to the 
point put earlier by Lord Reading and 
by mj'self, that if the Provincial adminis- 
tration for any reason deliberately 
refrains or refrains from administering 
a Federal Act in the concurrent sphere 
in a particular province, that Act be- 
comes null and void in that Province, 
and there is no remedy 9 — Well, we have 
just been talking about one remedy, that 
an aggrieved person can bring an action. 
That is certainly a remedy of a kind. 
Sir Austen may not think it is an 
ad^uate remedy, but it certainly is a 
remedy. 

Dr. B. B. Atiihedkar.] Might I give 
another example which comes to my 
mind ? Supposing for instance in a state 
of emergency the Central Government 
passes a Press Act under which provision 
is made that no paper may be started 
unless it deposits a certain amount of 
security. Now that sort of legislation is 
not going to affect any particular pri- 
vate individual. Supposing there is a 
paper in a particular province which is 
helping the Government of the day — a 
Party paper : Supposing that paper is 
influencing the Press Act passed by the 
Central Legislature, and supposing on 
account of that affiliation between the 
particular newspaper journal and the 
Government of the Province, the Govern- 
ment refuses to take any action against 
that particular paper, what is the posi- 
tion ? Surely no individual is affected 
in this particular case ? 

Sir Sari Singh Goiir.] There would be 
the pen.al clause that he who runs an 
Unauthorised paper will be punished. 

Dr. B. B. Ambedkar.J That is exactly 
the point. 

Sir Austen Chamberlain.] Somebody 
has to put the law in motion. 

Marquess of Reading.] And has to 
have the information and all the 
machineiy for reaching the Government. 


Dr. B. B. Atnbcdfcar.] If he charges 
a particular officer to carry on the'prose- 
outioh and the local government pays the 
expenses of that prosecution and does not 
make provision for it in the budget, 
ivhat is to happen ? — I see all those diffi- 
culties. At the name time I cannot help 
seeing the difficulties on the other side. 
The case mentioned by Dr. Ambedkar 
is essentially a case of law and order, 
and, law and order is a provincial sub- 
ject and interest. The interest of the 
Federation is the interest of uniformity, 
but that does not affect the fact that 
primarily that case is a piovincial ca'e. 
If the argument sugg^ted in Dr. 
Ambedkaris question, and in Sir Austen 
Chamberlain’s question, too, if I may 
say so, is pressed to its logical conclu- 
sion, it really does mean that the Fede- 
ration will control the law and order in 
the Provinces, and that is directly con- 
trary to the principles as at present 
drafted in the White Paper. 

Dr. B. B. Ambedkar.] I beg your par- 
don. My point is this, if I may submit 
it : cither you must make law and order 
a purely provincial matter, a provincial 
concern which the centre has nothing to 
do with, and then, of course, you can 
have the argument which you urged just 
now, but if you make it a matter of con- 
current legislation, then I think tbe 
Federation must be in the position to 
sec that the law is corrected. 

Mr. Zafrulla Khan. 

12,993. May I put this. Secretary of 
State ? Of course, we are taking eases of 
provincial Governments which might do 
all sorts of things. What provision is 
there that tlie ordinary provisions of 
the criminal law will always be enforced 
by a Government against people agamst 
whom^ it may not wdsh to put them into 
force. We must trust to the ordinary 
machinery and ordinary procedure carry- 
ing on in ordinary times ? — There is, of 
course, no such guarantee except in the 
case of a grave emergency, when the 
Governor-General and the Governor 
intervene under their special powers, 
and, short of that kind of case, I can- 
not myself see what guarantee there can 
be. If members of the Committee can 
suggest a practicable guarantee, so much 
the better, but all the suggestions so far 
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have gone to show me that the guarantee 
would not he effective, and all that you 
would do would be to bring the Federal 
Goveniment into the field of provincial 
Jaw and order with the almost certain 
result that you ■would make the state of 
atlairs much -u-orse than it was at the 
l)pginning. 

Sir Austen Chamherlain. 

12.994. Secretary- of State, I apologise 
for intervening again, but have you 
really understood my suggestion 1 In the 
case of a matter reserved to the Federal 
sphere, you give certain power's to see 
that the Acts of the ♦-Federal Parliament 
are enforced by the Provinces, to the 
Pederal Government. You do that in 
matters which are resei'ved for Federal 
legislation. Why will not the same steps 
he applicable and sufficient in the ease 
of legislation in the concurrent sphere 
where Federal legislation overrules the 
Provincial legislation ? — Sir Austen is, if 
I may say so, 'again asking me a ques- 
tion that he asked mo this morning. 

12.995. I am ? — cannot give any 
answer other than the answer that I 
gave this morning, I feel, as at present 
advised- (obriously, one will talre into 
account Sir Austen’s suggestions), that 
the caiTying out of the intention that 
.seems to he in his mind rvill be to under- 
mine the Pro^dncial administration for 
law and order, and I would particularly 
ask him once again to think of the diffi- 
culties that would arise under those 
heads. I think they are Nos. 9 and 10 
of the concuiTcnt list. 

. Earl Peel. 

12.996. Secretarj’ of State, not so 
much on a question of law and order as 
on the question that has been discussed 
of the cuforcem,ent of some factory Act 
where it might be to the advantage of 
evei-j' Province not to enforce it, would 
it _ he impossible to instruct a Pederal 
Minister to instruct a Federal Officer in 
that Province to bring an action against 
the employer ? That -would come before 
the Pederal Court ; there would be no 
question^ of law and order there. It 
would simjily be a decision of the case 
as to whether or not that employer liad 
been .acting in accordance with the ’aw. 
Presumably, he -u'ould be condemned for 
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not carrying out the law' 1 — That would 
be just the case I mentioned just now 
that would have to be dealt with in the 
specific Federal Act. In the Act the 
jiroecdure -would be sot out under which 
an action might start for an infringe- 
ment of the Federal legislation, but 
Ijord Peel will I think see that as long 
as there is a concuiTent list, and trj' as 
I w'ill, it is almost impossible to get away 
from the concurrent list — it is verj' 
difficult to distinguish one of the items 
from another. Sir Austen’s question 
eovei-s everything in the concuiTont list. 

I was makins: my caveat in connection 
with what is much the most difficult item 
in the coneun'ent list, namely, law and 
order. 

12.997. I do not know whether it is 
possible to distinguish. Really my ques- 
tion W'jis addressed to the point : it is not 
much good saying an emjjloyee has a 
right to bring an action against an 
em])loyoi', because these people hnv6, no 
money to do it. and therefore ther^-js 

no enforcement of the law unless yoii^» 
get some official with the duty of bring- 
ing .an action if he is so instructed 1 — 
will certainly think over the suggestion. 

I am not, ns I say, a lawyer, and I W'ould 
not like to make a suggestion offliand. 

Archbishop of Oanterhury. 

12.998. Does that not come back to the 
possibilitj' in a matter of this kind of 
•whether the Federal Legislature is at 
issue with the Provincial Legislature on 
a matter of concuiTent jurisdiction ? 
Does not that all come -within the 
possible reconsideration and extension of 
paragraph 161, the power of the 
Governor-General to bring matters or 
instruct some officer to bring matters 
before the Pederal Court ? — ^I would not 
like to give an answer offhand to a 
rather technical question of that kind. 

I think it may be so. Here, now. His 
Grace W'ill see at once that 161 deals 
only with reference to the Federal 
Court. I think he wilt see that that would 
not cover .political questions in dispute. 

Sir JIari Singh Gour.] It will not be 
justiciable, cither. 

Archbishop of Canterbury. 

12.999. I am presuming, of course, 
that regard -(rill be had to the possibility 

E 
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cf extending that word “ justiciable ” 
there, which has been suggested mere 
tlian once ; or, if necessary, the Governor- 
General should instruct the Governor of 
the Province to bring the matter before 
the High Court of the Province 7 — Off- 
hand 1 would say that there was great 
risk in taking a political controvei-sy. 
a controversy very likely of a vague 
kind, into a Court of any kind. 

Sir Austen Chamberlnin.] Your Grace, 
in many of the questions which we are 
contemplating, the question will not be 
as to what is a law ; the law is perfectly 
plain. The question is whether the law 
is to he enforced, and who has the light 
to enforce it. 

Archbishop of Canterbury.] Yes, but 
this question arose on who was to initiate 
proceedings in Court. 

Sir Austen Chamberlain.] It is not for 
a deolafhtion of the law, hut for a prose- 
cution. 

Lord lianhoillotir. 

13,000. Secretary of Stale, for example, 
under No. 10, supposing the Federal 
Legislature passed an Act that a certain 
class of prisoner should or should not 
he admitted to bail and that net was 
violated by a District Magistrate grant- 
ing bail, what could the Federal Autho- 
rity do in such a case 7 — I do not think, 
it could do anytliing, but I am not sure 
that it would be wise that it should be 
able to do anything. 


Sir JIari Singh Gour. 

13,001. The prisoner has distinctly the 
right to appeal to the High Court. In 
the case of Lord Raukeillour, he talked 
of the release of the prisoner on bail. 
If he is not released on bail, he goes 
to the High Court and appeals under the 
■Federal Act, and the High Court will 
oppose the Federal Act in opposition to 
the Local Act and ho will get his release? 
— Xnat IS so. 

Lord BankeiUoiir ] But who would 
take It to the Higher Court 7 “ 

01 t.ie person who has been impronerlv 
released on bail, or the persoTX h 


Earl Peel. 

13,002. The case of the man who is 
declared to be bj^ the Federal law bail- 
.nble and supposing he is not and he is 
not given bail liy the Judge in the Pro- 
vincial Court, surely in that case he has 
a right of appeal to the Pcdei-al Court 
.and he will be, I presume, habeas corpus ? 
— Yes, nn appeal to the High Court. 
My answer to Lord Raukeillour was with 
referenee to the Federal Government ; it 
was not with reference to the aggrieved 
person. 


I.K)vd Jtnnkcillour. 

13,003. The Federal Act say.s tiuit so 
and so .shall not be admitted to hail ; 
the bail is given in spite of that. What 
is llml authority to do 7 You said befom 
you (bought it could do nothing. Sir 
Hari .Singh Gour (hinks it c.an do some- 
thing ? — Sir Tlari Singh Gour’s case was 
the other kind of case in which bail ht^d 
been refused. There, I think, it is quite 
clear the aggrieved person could do some- 
thing. 

Mr. Zafrnlla Khan.] Supposing the 
person is admitted to h.ail when the 
Statute regulating the matter says he 
shall not he admitted to hail 7 

Sir Kari Singh Gour.] In the converse 
case given by Lord Rwikeillour, the 
lircwccutor would .go to the High Court 
according to the (onour of the Federal 
Act. 


^Ir. Zafrnlla Khan. 

13,001. I am perfectly certain it is not 
,vour ainhifion to provide in the Con- 
^tilu^iou Act with re.gai'd to individual 
ease.s where District Officers can cany 
out tlioir duties in a statute wliich is 
not in conformity with the statute regu- 
lating Iho'-c duties 7 — I do not see how 
you can meet all these contimreneies in 
the Constitution Act or any Act of Par- 
liament. It is possible that, if nonc of 
the agont.s will carry out their duties, 
any .system will break down ; in fact it 
is almost certafu that it would. 

13,005. Supposing a magistrate releases 
somebody on bail who should not ho 
released in a Provincial State 7 — ^It might 
Iiappoti now. 

13,000. May T .just sav to the Secretary 
of State that the one difficulty that 
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scnfs itself with regard to the latter 
part of this list of concurrent subjects 
is tlie clillieulty of setting the law in 
motion ? — Two diflSculties : the difficulty 
of setting the law in motion, and, in 
some cases, the difficulty of expense. 

1.3,007. Now until regard to the diffi- 
culty of setting the law in motion, may 
1 suggest that it is not concerned exclu- 
sively or even primarily with the ques- 
tion of the Federal or concurrent lists ; 
it might arise even with regard to purely 
Federal matters. For instance, look at 
your subject No. 27 in the Federal List 
at page 114 : “ Control of cultivation and 
manufacture of ojiium and sale of opium 
for export” : supposing thci’e was a 
Federal statute, I myself do not think 
that contingency will arise, because I 
am visualising an ordinary’ state of 
affairs lietween the Provinces and the 
Federation, but let me put eases like 
those that have been put on the Con- 
current List : supposing somebody culti- 
vates poppies in contravention of the 
provisions of the Federal statute, provi- 
sions wliich arc not looked upon with 
favnirr by the Provincial Govemment, 
who is going to prosecute 7 — I sliould have 
thought in that case offliand the Federal 
agent. 

, 13,008. Excise being a Provincial sub- 
ject ? — I was thinking of opimn. In the 
c.aso of opium, there will always be a 
Federal agent, so I imagine. 

13,000. Take Item No. 29 in that list : 
“ Traffic in anns and ammunition, and, 
in Britisli India, control of arms and 
^munition.” Supposing somebody was 
in illegal possession of arms in contra- 
vention of the provision of a Federal 
Statute upon the matter, who would pro- 
secute him if the local government were 
not y-illing to carry out those particular 
provisions of ' the Fedei-nl State 7 — ^I do 
not suppose there would be a Federal 
Oflieer to pi'osocute in a case of that 
kind, -so it will- have to be the Pro- 
vincial .Agent. 

13.010. I therefore submit that the 
difficulty is not peculiar to the nature 
of the concurrent list or Federal list. 
Under the purely Federal list, cases 
mighty arise if there was bad faith on 
one side dr the other which might give 
rise to difficulties 7 — That is so. 

LIOPEO 


Sir Austen Chamberlain. 

13.011. But in the case of subjects 
on the Federal list on page 114, it would 
apply 7 — Yes, there is the power of direc- 
tion. It does not foUow though, as I 
said this morning, that every Federal 
service will have its Federal agents in 
the Provinces. 

13.012. But the power of direction -will 
be a power of direction to the Provincial . 
Government and its agent 7 — Yes. 

13.013. That is the remedj' in the case 
of a subject on the Federal list 7 — Yes. 

13.014. But it is a remedy which is 
not to be open to the Federal Govern- 
ment in the case of a subject on the con- 
current list 7 — Not under our present 
proposals. 

1L-. Zufrulla Khan. 

13.015. 1 beg to differ, Secretary ^ of 
Stale. May I draw your attention \to 
paragraph 125, which says this : ” It wlll-^ 
be the duty of a Prorincial Government 
so to exercise its executive power and 
authority, in so far as it is necessary' and 
applicable for the purpose, as to secure 
that due effect is given witliin the Pro- 
vince to eveiy Act of the Federal^ Legis- 
liiture which applies to that Province " 7 
Surely a Federal Statute ijroperly passed, 
liaving regard to the provisions on that 
matter is a Federal Statute applicable 
to the Province, whether it is on a con- 
current subject or on a purely Federal 
subject 7 — 1 dealt with that at some 
length before. Mr. Zafmlla Klian came to 
the" Committee this morning. 

13,010. But so far as paragraph 125 
is concerned, it would cover both kinds 
of case 7 — Ye.s, but I drew a distinction 
between the power to give directions and 
the power to exercise a moral obliga- 
tion. 

13,017. Now with re.gard to the second 
p.art’of this .para.ETaph, may I put one 
question on the other side 7 The second 
part of paraerraph 125 says : “ The antho- 
ritj' of the Federal Government will also 
extend to the gi-ving of directions to a 
Provincial Govemment as to the manner 
in which the latter’s executive power and 
authority shall be exercised in relation 
to anv matter which affects the adminis- 
tration of a Federal subject.” I premme 
that is designed to meet a case where 



the jiilniiiiistratioii o£ a Pvovinciiil sub- 
ject by n Provincial Govcrnmenl prejudi- 
cially affects Ibo adininislrntion of a 
Federal subject 1 — ^Ycs. 

' 13,018. Tiint being so, supposing the 
question arise.s as to ■whether .such ad- 
ministration is or is not prejudicial to 
the administration of a Federal .subject, 
does this jmragraph not jiropose to make 
the FedoniJ Government the judge it- 
self in a matter in which it is concerned 
on the one .side and the Provincial Gov- 
eninicnt is concei-ncd on the other 7 — 1 
think that i.s so ; I think it might be 
said that that was .so. 

33.019. On the other hand, supposing 
there was a complaint by a Provincial 
Government, cither under the directions 
given under this paragraph, or the ad- 
ministration of a Federal subject in a 
Province was being carried on in a 
manner which was prejudicial to the ad- 
ministration of a provincial subject, wlial 
remedy docs the Wliitc Pai)cr provide 
for such a position ? — What kind of case 
now docs Jlr. Piafrulla Khan have in 
mind 1 

13.020. I linvo not got any case in mind 
other than the ease that is dealt with 
in the White Paper Proposals themselves, 
becaufie, as I sabl, I am visualising an 
ordinary reasonable provincial Goveim- 
ment and an ordinary reasonable 
Federal Government ■? — I am making tbe 
same assumption, but in tlic one case 
I bad in mind certain concrete iiossihili- 
ties. 1 mentioned one tins moniing, 
namely, the Public Health Dejiavtiucnt 
of a Pro-viiice rendering null and void 
the quarantine regulations. Tliat seemed 
to me to he a possibility, although 
perhaps a very remote possibility. AVhen 
Mr. Zafnilla Khan asks me wliy wc do 
}iot give a similar power in the interests 
of the provinces as against the Federal 
Government, I own that I cannot myself 
see oflliand any concrete case, even a 
remote one. 

13.021. I think it may bo possible. 
Secretary of State (I do not say it is 
very likely) that a set of quarantine regu- 
lations might very seriously eircmn.seribe 
He beneficent activities 'of tile Public 
Hcaltli Department of a Proinneo ? — J 
will look into Mr. Zafrulla Khan’s point, 
lliere is every desire to hold the scnle.s 
evenly between the two autborities, but 


we have not jiut any jirovisiou in of the 
reven-e kind that he .suggests simply lic- 
eaiwo wc tliouglit it was unnecessary. 

13.022. May I make a sugge-stion oa 
that 7 — Please. 

13.023. My sugge.stioii i.s tliat in order 
to meet both those objections, the first 
that a Federal Government might ira- 
neee-isarily interefei- with a Provineinl 
Gov<'rninent. and secondly that there is 
no remedy in th.o converse ease if it docs 
occur, thiwe should be a jmwer in the 
Goventor-General on tlie instance of the 
Goveinmeut of u unit or on the instance 
of a Federal Government to issue such 
di'oetious a-- may be no<‘es.sury on the 
ground tliat tbe ndmiuislnition of its 
own subjeet or subjects by the one, prv- 
jndioialty affect'- the administration of a 
particular subject of (he other ? — I ivill 
certainly take that suggestion into 
account and look into it further. 

13,02-1. And finally on the main suh- 
ject on whicli I have been putting ques- 
tions for such a long time, Secretary of 
State, my suggestion is this ; would not 
a further revision and reduction of the 
eoneiirront list possibly reduce some of 
the diniouUics that have been felt with 
regard to tbe administration of some of 
the subjects in that list 1 hly .submis-sion 
is tliat the firat 10 will cause no diffi- 
culty whatsoever : Federal statutes on 
those subjects ; ci\'il procedure ; limita- 
tion ; emdcncc, marriage, divorce, and 
all the other subjects that arc 'dealt with, 
are already being enforced every day tiy 
the Provincial Courts, and any nraend- 
menf of them by Federal statutes will 
eanse no dinieulty whatsoever. AYiJb re- 
gard to subjects 11 to 23, I think >f 
yonr experts will examine them further, 
and make an effect to reduce tbe list if 
possible, the difficulties will also he re- 
duced to a corresponding degree. _ That 
is a suggestion I make, and I think it 
might help 1 — think Mr. Zafrulla 
Khan’s suggestion may be a valuable 
one. Certainly we will look into tlie list 
again. As he knows, wc have liad a 
great deal of discussion about the con- 
current list, and I think everybody has 
started with a desire to have no concur- 
rent list at all. The more of Uicsp lists 
yon have the more opportunities in the 
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fulure ibr litigation aiid dispute, and 
•most reluctantly -vvo have been driven 
into proposing a concurrent list. The 
smaller that list the better from every 
point of view, and we will look into 
it again. 

Mr. 3/. B. Jayaker. 

13,025. Is the Secretary of State aware 
that there is a strong feeling on the 
other side that you have introduced into 
the concurrent list a number of subjects 
wliich ought to he central ? — There is a 
very strong feeling in many parts of 
India that some of these subjects which 
you have put into the concurrent list 
ought to be central '? — That would be a 
further argument for reducing it, Mr. 
Jayaker. 

Sir. M. B. Jayaker.] I have no objec- 
tion if the reduction is by taking them 
from the Federal List. 

Sir Akhar Hydart.] We should have 
strong objection to that. 

Mr. Zttfrulla Khan. 

13,020. The Provinces would object to 
that, and would welcome any ti'ansftr 
from the concurrent to the Provincial 
list 1 — May I just make tliis observation : 
If you remember, before we adjourned, I 
did suggest that we might possibly have 
a sub-Committee to go into very teclini- 
cal questions of this kind, my Lord 
Chaiiman. I think the fewer sub-Com- 
raittccs we have the better. I had hoped 
that we might be able to deal with the 
question in the whole meeting of the 
Committee, but it, might perhaps be of 
value to the Jfembers of the Committee 
and the Delegates who are specially in- 
terested in this question if I arranged a 
meeting at the India Office one daj' and 
let them meet the constitutional experts 
and go in rather greater detail into these 
very technical points. 

, Sir Abdtir Bahim. 

13,027. Secretary of State, generally 
may, I take it that the position with 
reference to Proposal 125 is this, that 
the concurrent list is a sort of exception 
grafted on to Provincial autonomy, and 
you are reluctant to extend that to the 
administrative interference of the 
Federal Government with the Provincial 
Governments ? — Speaking generally, it is 


■a ii.st of subjects in which the Provinces 
arc primarily interested, and in which 
the aclminisfration will be Provincial. 
That is the reason why I draw this 
distinction between that list and the ex- 
clusively Federal list. 

13,028. As I have understood you, oiue 
the Federal Legislature 1ms passed a law 
under this list it becomes a Provincial 
law for the Provincial Govemment to 
administer ; it becomes part of the ordin- 
ary law of the Province ’? — It remains a 
Federal law, but a Federal law that is 
valid in the Province. 


13.029. It is enforceable in the Pro- 
vince ? — Yes. 

13.030. In the same way as the Provin- 
cial laws •? — Yes. 


13.031. And, as in the case of the 
ordinary Provincial law, there can be no 
guarantee to what extent it is enforced 
by the Provincial Governments, there 
can be no guarantee in the case of,^^ 5 ;tlnc- 
of that nature ?— I suppose it 

tine to say that there 
guarantee in the case of mrgunicnt about 
Government either adhiirng power to the 
quatelv or refuses to adio implement its 

13.032. You rely on 

r.„,jking whether you 
01 the Provincial Gm^ ^ 

upon two th ngs. I i ^,,e,”to give 
the responsibility of t 

ernment and ^ Uope I had made it 
the Federal Goven^^l^^^^^^^ 

mncial Govemment j t,,ourrht, on the 
Governments separatee 
giiK, but that the 

will le corap b , the other ease to 
Provincial repre.-cn atii 
lieve, in many of these 
will be no diiTercnce of op 


them at all. 




13.033. You have stated that item No. 
he vei* 3 ^ di?sirable to have a unifoivincial 
as far as possible. I should like to kition 
as a matter of information, that in many 
of the States on most of the items Nos. 1 
to 10, I think, they have got the same 
laws as in the Provinces with some 
local variations *? — It is so that there is 
a considerable unifomiity now between 
certain States and the laws in British 
India. 

13.034. And may I take it that the 
Provinces left to themselves would also 
in similar matters insist on having? cr 
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laws throngh- 

mnlfp ^'nn ^*'*''*^ ^°"'' would not 

make any change unless the local cireum- 
stanccs require a change 7-1 should hojie 
so. At the same tune it is so essential 
that umfoianity should not be broken up 

th,-nk^ Criminal Codes, that I 

eo“Si®"fJ, “ "1 “re 

Ai , ,, ^ liorc can be no £?aarantcG 

t S' •”/ 

II l i "’0 have got to neennf 

nt fact in a Federation of this kind. 

laSn^in 

s"“- r; ts;r -'S;; 

St 

now docs Jl, <;! ( * "j '■°P''esentativcs 
mind 7 should deal with 

LT 020 T linv,, ^ '^'0 '’'ew 

i mue xpressed. 
other than the ,, . , 
in the White Papi/'^k you told us on a 
beeau'!e, as I sni.r"r J’ou relied on a sort 
ordinary reasonal "’'’tt nji in regard to 
meiit and nn 

Federal Governinen s tlie state of tliinti-^ 

Snilln «i — _ . _ 


Sir JIari Singh Gotir. 

_ 13,012. Central subjects ?— Central qib. 
jeets. 

Sir Abdur Bahim. 

13,043. So tho.se subjects relating to 
Bntish Indi.a will bo exclusivclv dealt 
with by the Federal Legislature ?—Ti at 
IS what it conies to. They are Briti b 
Indian subiecfs pre-eminently, ana, beiV 
B'nfish subjects, they are the kind of 
subjects into the discussion of which I tm- 
dcrsland the reiircsentntivcs of the Statts 
would not normally enter. 

I'lr. jtf. Ji. Jagaher. 

‘0 '‘■‘y ludii.H 
""J' ‘''US'; sah- 

jecl.s 7---i c.s, and we should like to sc* 
Cm content of the Federation ns wide as 


O.UH* iJl UJlIlfr^ 

. nine assumption, verj- strong conside?a- 
1 liad in mind eerue nnifonn list for dm 
lies. I montione—We do have one uni- 
namely, the Pu Federal subjects. 

tbe 'quarantine Stales 

perhajis a iTent'’ iL ^'uve 

Mr. Zafr,,vi„c^ji^J concerns only 
"ul .m.Ve in fl,„ f. '^0 f'ome 

ties. Generally ""f i'ations with the 
•‘^here is one Fo'kral hv'‘"®^’i ‘Plough, 
template the mdt ’ e L ‘"'i ‘^“u- 

aeeepting jjgf; t'ederntion 

ilrelXtotVr 4 ?H, li,t 

' subjects 49 to 04 t™ tlrom 

that means that sm'e 'tint 

iiot accede to them 7 -v!!''' "'‘''y 

.loots there have been those sub- 

jents affeeting Bri is^r'^r ■‘’"t)- 
States. " uud not the 


Sir Abdur Bahim, 

V'f t^.^oraething which con- 
tho I! '^^■<^“s=>''ely nnd not 

sixelv ’Vi relating e.vcin- 

Feder 1 India on which liif 

i cdcrnl Legislature will legislate 7— These 

n' drawn up after 

n great deal of discussion. All those 

A Kib ol considerations we have taken 
to account, and wo think on the whole 
y are fair to the interests concenied. 

<1. ^Ily Mtrr 

he Socrotaiy of StnteV statement that 
t c proj)o.sc.s to invite a .Sub-Committie 
I di^ubs these questions with his cnir 
M tutionni admsers. I do not pro])ose to 
a.bk any questions. 

i^Ir. ilf. Jf, Jagaher, 

yo"'' nftontion to 
^""rth line sav.s: 
due etreet is given within the Province 

whin)"'’ Il^cderal Legislature 

J'hich applies to that Province.” Mv 
turn never came to iiut questions to Toil 
oiiecf™””"**?’ *1”^^ ^ never asked vou anr 

onlvL A V'*’ r^ff'«lu<uro ” rcfcA 

i" “ n under paragraph 111 ? That 

nLi • I^,gi.slalure will, to th<‘ 

exchision of any Provincial Legislature, 

and ‘I'l' P'^uo'^ 
o am- J of «m Fedoratiou 

J part thereof with respect to the 
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matters set out in Appendix VI, List I,” 
or (loos it include Acts of the Fcderiil 
Legislature which fall under paragraph 
114 : “ The Federal Legislature ’’ (1 drop 
out the unnecessary w'ords) “will haY" 
coiiciin'ent powers to make laws witli 
respect to the matters set out in 
Appendix VI, List III.” Both are 
within the definition “Act of the Federal 
Legislature which applies to that 
Province.” ? — It will refer to both. 

13.047. Which of these two do you in- 
tend, or do you intend that both these, 
come within the provisions of paragraph 
125 1 My reason is that if you intend 
both these Acts to come within the 
definition “Act of the Federal Legis- 
lature which applies to that Province ” 
no difficulty arises at all 1 — They both 
come within the first four lines of pai'a- 
graph 125. 

13.048. Then “ every Act of the 
Federal Legislature ” means and includes 
an Act of the Fedei'al Legislature in the 
eoncun-ent field also ? — ^Tes, but the 
difl'ercuoo of dealing with them is that 
in the case of the Federal field the 
Federal Government has under our pro- 
posals the power to give a direction to 
the Provincial Government. In the case 
of the concurrent field there is no power 
to give a direction ; there is, however, 
an obligation unde.v the Constitution 
upon the Provincial Government to carry 
out the Act of the Federal Government. 

13.049. I follow that, but my difficulty 
is that if, ,fLS you say, “ Act of the 
Federal Legislature which applies to thar 
Province ” in the fourth line includes 
both the Acts, how' can you saj’ that the 
next two lines : “ the authority of the 
Federal Government will extend to the 
giving of directions” can only apply 
under one of the two Acts ?--That was 
just the ])Oint I tried fo explain in my 
opening statement. The object of my 
opening statement was to admit that the 
drafting of these rivo paragraphs is 
obscure, and' I would a.sk Mr. Jay.aker 
to read the hvo paragi-aphs in connection 
with the statement which I made at the 
beginning of our proceedings to-day. 

13.0,50. Thank you. But ns (n the In^t 
two lines, “ the authority of the Federal 
Government will extend to the jriving of 
directions ” if we accept your iuterpreta- 


liou that that only applies to the Act 
under paragraph 111, namelj-, the Act of 
the Federal Legislature in the Federal 
field, then it mimt be admitted that there 
is no corresponding provision for giving 
directions with regard to the Act of the 
Federal Legislature in the concurrent 
field ? — That was just the point I 
emi)hasised this morning. 

13,051. Have you any objection to 
giving the Federal Government the 
power to give directions apart from 
sanction 1 — That is just the point that 
was raised many times this morning. 


1.3,05^. I .am not talking of sanctions ; 
I am not talking of the power of punish- 
ment. I am only aslang, limiting it to 
the ])ower of giring directions 9 — I Iniow, 
but it waas just that point that I thought 
I had dealt with at verj^ great length 
this morning and earlier this afternoon. 
1 hoped I had made it clear th.at I 
thought it was wiser to draw a distinc- 
tion between these two fields. 


13,053. 1 follow your argument about 
the objection against giring power to the 
Federal Government to implement its 
legislation by enforcing by some penal 
sanction, but I am asking whether you 
h.ave an equal objection to giving to the 
Federal Government the power to give 
directions ? — I have not an equal 
objection, but I did hope I had made it 
clear that I saw a > difference between 
these two fields, and I thought, on the 
whole, it was better to leave the obliga- 
tion under tbe Constitution to operate 
in the one case, .and in tbe other case to 
have the explicit directions of the 
Federal Government. 


13,054. The difficulty I feel is this : If 
,u turn to page 118, the list, item Lo 
t one of the duties of the I rovinci.at 
overnment ^11 be “ The administration 
id execution of federal laws on the sub- 
cts specified in List III.” Therefore, 
ui have east a duty on the Frovincial 
overnment to administer and executo 
ederal laws in the concurrent fielrl. 
ni have put this duty on the Promn- 
al Government there must be some body 
ho has a right to see that this duty iR 
irried out ?— I am afraffi I cannot re.afiy 
Id anvthimr to what I have said on 
lis point. Mr. .Tayaker -will .see that 
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I have dealt with it at very great length 
to-day. 

13 , 055 . Then I -ivill not pur;iue it any 
further. Then, coming to the list to 
winch attention was invited in great de- 
tail by Mr. Zafrulla Khun, do you accept 
his suggestion which ran tlirough all his 
questions, that taldng List Ilf, page 

SS Z suggestion wns 

list vhieh requires that tlio Federal 
Gom-nment should have the power of 

S’ederal St.atutefit n,.-'u i 
all the items from T fo 

and safeguarded in courts of iL 

I1^o'vSe''°r ''nV 

(including airears of "in <le'nands 

aums recoveSr as 
another Province" arising m 

tl.o hmaefySh vou^ie 

an a^bquaS reSy^'fl '"‘"S 
“ent oi this right^-fthiL 
!>e. I should like to Uk into fi 
ni gi-eater detail T thlni’^l ^ 
wnd v.,y „„„ri ’i,""* ■ ™l.f. d.- 


Marquess of Salishury. 

I isf'Tn’e^ M reference to 

;l..t . c„. ;f],,5SVo.,S"S. g 

i'll'. Jf. 11. Jayaker. 

13,059 And the Federal Goicrnnicut 
mil employ its own agents 7 ~In some 
cases the Federal Government will cmplov 
Its omi agents. In some cases it ,dn 

n tile .second case it would reimburse the 

T-nrir^?'' ‘ arpendituro. 

i.^,UbU. fhorc IS no limitation of that 
kind on the power of the Federal Legis- 

is not ?-No, fee 

Mr. ZafruUa Khan. 

1 . 1 , 001 . If JIj.^ Jayakcr would excuse 

Mibjects, as the administration of those 
subjects IS also Federal no such limita- 

nnrot^f bocausc legislation on 

purelj Federal sub.pcts, if it involves 
tifr» ^'^t’onditure, will involve c.Tpendi- 
1 . Federal field which must be 

piovided for by the Federation ?— That is 
.tiist wliat I said. 


about that. If you ^“O'^tion 

114, sub-paragi-ajh 2 7c ” Paragraph 

Of the subjects contained • '‘“''Poet 

able to legislate >^0 

impose financial oblfo-iHr. ^ ^ 

Vinces." There is ZZr ■ ^ro- 

M^iite Paper iraposino-^si'7*'””!. 

upon the power of the pLl ” |‘l},utah'ou 

lure with reference to 

fold ?-l am Zt tt ^’odcral 

field to pass laws is limit a i ’^“"ouiTent 
that It cannot imtiose r foot 

wns on the Province uSder 
114 , sub-paragraph 2 “ Pnragi-apl, 


Mr. ill. 1{. Jayak rr. 

13,002. I imderstaiid the reason : I 
< 1 , 0 *' "*^*Pod to know whether in fact 

there was any sucli limitation on the 

IJ'Z' , ^ nwaro that under the 

r.f T under the Government 

invi'i*' '^>r U'hieh your attention was 

Schedule to the Devolution Rules (I am 
to “Mention to Schedule Ko. 1 

inn. n Ibe hcad- 

onn'oc Subjects”) you will find 

voiit <• ^ Subjects at the pro- 

omi- = ." Ciiil law, iii- 

oi'ni'i \ regarding status, property, 
codii,.'*” ii^iubtics, and civil pro- 

cedure,” and Item 30 : “.Criiniual law, 
mc uding criminal procedure." Under 

ri-Ioo- Giese items have been 

< legated to the concurrent list ?— T&s. 

not io tiint'fact,'do 

in tl,n”i* * Jbe necessity for leaving 
Komo of the Podoral Government - 

fni" P”\'’'^u to see that the solidarity .so 
attained in British India in tlie 
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maintenance of cml law and all other 
things relating thereto, and similar soli- 
darity under the administration of 
criminal law is maintained in the new 
Federation ? — That is just the very 
reason why we include it in the con- 
current list; It is essentially one of those 
cases in which uniformity is very neces- 
sary in the matter of legislation. The 
administration is Provincial, but the 
legislation is concurrent. 

13,004. My difficulty was this (I am 
sorry to press you again on the same 
point) that if you are unwilling to give 
the power into the hands of the Federal 
Government to implement its laws, how is 
this uniformity to be attained ? — I thinlc 
it ivill in practice be attained. It is to 


the advantage of British India to_ attabi 
it. At present the administration is 
Provincial. What I am sure we have got 
to avoid is a bluixing of responsibility, 
and, when once law and order have been 
made a Provincial subject, some kind of 
dyarchy arising in the field of law and 
order. That is why I appear to bo so 
loth to accept any suggestions that would 
carry our proposals further in the way 
of giving the Centre greater coercive 
powers. 

Mr. M. R. Jayaker.] May I pursue my 
questions next time 1 

Chairmmi.] I shall return to you, hli'. 
Jayaker, when we come back to thrs 
subject on Thursday morning. 


{Tlio 'Witnesses are directed to withdraw.) 

(The Secretary of State then proceeded to make a Statement on Burma, lohich 
is published separately (Record 6).) 

Ordered : That the Committee be adjourned to to-morrow at five o clock. 

12th October 1933. 


Present : 


Marquess of ■ Salisbury. 

Marquess of Zetland. 

Marquess of Linlitligow. 

Marquess of Reading. 

Earl of Derby. 

Earl of Lytton. 

Earl Peel. 

Lord Middleton. 

Lord Ker (Marquess of Lothian.) 
Lord Hardinge of Penshurst. 
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164 


r ptT Sir Malcolk 

^iLEi, G.G.S.J., G.C.LE., nnd oir l<iNDLATj;n Stewaht, KC.B. KCir 
C.b.I., are furflier examined as follows ; > ■ . 


Chairman.] The jiroimsal lliis inorn- 
Mg, subject to the convenience of the 
Committee and of the Secretary of State, 
IS that we should renew our examination 
ot the Secrefaiy of State upon “Ad- 
imnistrative Relations” and that we 
should then take the next subject, 
Propert}', Contracts and Suits.” 

Marquess of Zetland.] Will you tell 
ns the numbers of the Proposals, mv 
Lord Chairman ? 


Chairman.] “ Adminish-ative Rela- 
tions,” paragraphs 125 to 129 • “ Pro- 
13% Parngraphs 

Marquess of Zetland.] Thank you. 


Sfr. 11. 71. Jayahcr. 

. 13,005. Secretary of State, I was asl- 
mg your attention to the provisions of 
paragraph 128. There, PedLl purposes 
me spoken of. I take it that those 
Pedeial punioses ivill be with reference 
to subjects on which tlie States have 
^me in the Federation 9--TIie answer is 

13,066. And some of these Federal mu- 
po^dbe outside the rosS 

that^’ the pSse'^" thf C ^ 

^11 be em^o^red” 4aSThe"G^™"’'^' 
Qene.al acting on' C adGc^ ThK 
Jlinisters so f/ir n«; i ^ ^ ^ 

outside the reserved ^ubiec s 
cemed, if you tum tr. ii'^ 
the expression " Governor 
be emnowered” at page 39 h” 
proposal stands it is at thf p ^ ^ 
General’s discretion. Whe^L^i®'’''"',"’’' 
cussed the question 
view that 1?% a 

States attach somo" • which the 

the reJonlhr-t 
General’s discretion ratlm,-^\'l 
ndviee of his Ministe,? "" 

Marquess of Snticr,,^,, i 

me we not in i "’’c ^'^'rbt. 

the words “in Jhc; whenever 

in ins discretion’;, q,. «„). 


1 - his d^iserction ” are not used, the Gover- 
,e nor-Gencral will always be actino- by tho 
advice of his hlinistei-s ? . 
n 

I- hir. 37. It, Jayahcr. 

^ 13,06’S. That is what I was askiuo’ 

b attention to, at tho bottom of page 39 " 
the footnote ?— I would not like to give 
II a general answer. I think, speaking 
y geiierall.v, that is so, but there mav be 
one or two cases in which owing to* the 
draffing it is not quite clear. 

13,009. Then, following the point fur- 
5 ther, if the^e Federal purpo.=cs arc with 
reference to Federal subjects outside the 
reserved subjects, why should it not be 
the Governor-General acting on the ad\-ice 
of his Ministei-s, because it is a frnas- 
feiTcd Department ? — Tho answer is .hist 
tho answer I have given, namely, ibcl 
we did gather that tho States atfaclieil 
importance to this point ; that is the 
reason why wo have drafted it in this 
form. Perhaps, later on, the repi'cs"nta- 
(ives of the States could .give their vieii' 
upon it. 

1.1,070. Are j’oii not likely to blur the 
line between ])nrnmnuntcy, by making 
the Govcnior-Gener.al .act at his disc.c- 
tioii on questions of this character 1 — T 
think there is that ri.sk. It is one of 
those dilTicult points upon which tliero 
m a good argument to bo made on both 
•Sides. 

37. 7?. Jayaher.] Because, as you 
added on the last occasion, you said that 
in the enforcement of these Federal pur- 
poses in the last resort tho Governor- 
General will bring his pressure to bear 
under the heading of paramountev if 
there is a rcfractoiy State which 
declines fo carry out these purposes- 
I am thercfoi'e asldng whether, having 
ro, gat'd to^ these considerations, you arc 
not bluiTing the lino between para^ 
monntcy and the actions of the Governor- 
General under paragraph 128. 


^farquoss of Salichnry. 


13,071. I .should have thought, if I may. 
sn.v so, it wonld.be mqi'e eonvenient that 
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■ffhwcvor paramountcy is involved it 
sboiild be the Viceroy and not the 
Gtivcnior-General 7 — That, Lord Salis- 
bury, is a diilcrent point. 

13,072. I apologise. Is it so ? — This is 
a point whore paramounte 5 ' is not in- 
volved ; this is a point arising out of the 
Pcder.al field. 

Mr. ill. H. Jayakcr.] I am not re- 
ferring to • the Viceroy acting. I see 
the distinction. I am speaking of the 
Governor-General enforcing Federal ])ur- 
poscs hj^ invoking his powers under the 
domain of paramountcy. 

Sir Austell Ghamderlain.] Will Mr. 
Jayaker say if I am right in understand- 
ing. that he is .speaking in eoimection 
with paragi’aph 129 ? 

Mr. M. B. Jayaker. 

13.073. Paragraph 128. The Secretary 
of State said the Governor-General at 
his discretion will bo (impowered. Then 
I am asking if that is so and the en- 
forcement of these Federal pniposes by’ 
the Governor-General at his own dis- 
cretion will bo by bringing pressure upon 
a refractoi’y ruler ur.dor the line of 
paramountcy, whether the line is not 
likely to be obliterated ? — I ‘•hould very 
much like to hear Iho view.s of the 
States’ representatives upon a point of 
this kind. I admit there is a strong 
argument to be made on both side.”. 

13.074. Then I will not press the point 
fnrther until we hear the Indian 81810.= ’ 
representatives. Then, may I proceed to 
another point under that paragraph, 
the last two lines : “ But 't will be a 
condition of everj' such agreemont that 
the Goveimor-General shall; be eiditled, 
by inspection or otliocNvise, fo satisfy 
himself,” etc. Supposing this adequate 
standard of administration does not 
satisfy the Governor-General, will he he 
entiiled to put in Federal agejtts so that 
that ndequnlc standard of administration 
is maintained ? — ^We do not .specify any 
details. It is difficult to specify details 
because I think the Govcnior-Goiiernl ’s 
actions must depend so much upon the 
gva.Mty of the case. It also depends 
upon to some extent methods ndojited 
in the. Instruments of Accession. 

• 13,070. ’ion leave him latitude hv the 
word ” otherwise” I- imagine ?--Wo 
ienve. him latitude. 


Sir Austen Ghamherlabu 

13, 075a. I am afraid, I did not 
catch all the questions, and I am 
therefore not clear in my mind what 
is the position ns seen by the Secretary 
of State. Mas' I ask this question : 
Does lie intend tlie Governor-General, 
under Section 128, to act as the 
executive of the Federal Government, 
or to act in his discretion ? — I have 
just .said at his disereliou, but I h.ava 
admitted that it is one of those difficult 
jioints upon which there are arguments 
upon both sides. 

13.076. But, the Secretary of State 
will see that in paragraph 126 and in 
paragraph 129 the disci'etinii of the 
Governor-General is expressly slated ? — 
Yes ; I admit it is a point of drafting. 

Marquess of SaJishury. 

13.077. If it is only drafting, it is not 
worth while dwelling upon it ? — In para, 
graph 128, even though it is iiiado- 
quiitely drafted, wo do contemplate as 
at pre.scnt advised it is also at the 
Govcrnoi’-Gciieral’s discretion, but, an 
I say, 1 should like to have the views 
of tiic Committee and of the Delegates 
upon tliat point. 

Sir Akhar Hyclnri.] I believe the Indian 
States would like the power to he to 
the Governor-General at his discretion. 

Marquess of Salisbury. 

1.3,078. You see if yon take the case 
wliere the terms of the States Instra- 
riipnf of Accession do not provide any- 
thing tlic'.i the words would read ” The 
Governor-General will be empowered to 
make agi'ccmcnts with the ruler of any 
State for carrv-ing out any Federal pur- 
pose.” Tjiat is to say, as the words 
stand, unless the words “ at his discre- 
tion ” were inserted, we .=hou!d have 
assumed that he would he acting simply 
ministeriallj’ on the advice of his Minis- 
ters, but then we go to paragvaph 129 
where it appears that the Governor- 
General would he empowered at his dis- 
cretion, tliat i.s to say, withnnt the 
advice of his Ministers, to issue instruc- 
tions ensuring that the Federal obliga- 
tions of the .States are duly fulfilled, 
which seems to cover cxaetlv the same 
point, so, in paragraph 12.8. he acts 
ministerially by his ^linister-:’ advice ; 
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in paragraph 129 he acts at his discre- 
tion with his responsibility only to the 
Secretary of State 7— Yes, T admit there 
js an error in drafting. It is inteaded 
at present that both should be at his 
discretion. Paragraph 12S deals with 
the making of agreements ; paragrai)h 
129 deals with the pressure that the 
Governor-General should put upon the 
State to see that those agreements are 
carried out. 

13,079. If it is a matter of draftin'*' I 
s.ay nothing more 7— But it is a difiteult 
point, and I will bear in mind what Hr. 
Jayaker has said, and we >>rill look into 
it again. 

Jlr. M. H. Jayaker. 


13,083. He will bo the mouthpiece of 
the Government without having any con- 
trol over the Transferred Departments ; 
that will be the position. He will 
simply be an automation required to bo 
put into force for cariying out the dic- 
tates of his Ministers. That is likely 
to be the position. I want you to guard 
against tliat ; that is all 7—1 will take 
those points into account. The Govern- 
or-General, acting at his discretion, 
would be much more than a*i automa- 
tion, but there are these difliculties on 
both sides, and the practical question to 
which I would ask the Committee to 
devote their attention is, which is the 
best method for getting the will of the 
Federal Government carried out. 


13,080. I take it that the Federal 
obligations are Federal obligations aris- 
ing in the transfeiTed field also 7_Tcs 
that is so. ‘ ’ 

- difficulty I want to 

dn 

bmed ^ect of paragraph 128 and 
para^-ajih ‘129, there will be a greater 
and greater tendency to turn the office 
pf the Governor-General at his discretion 
into 'an executive office to carry out the 
behest of the Federal Government, and 
he will be drawn into politics. You have 
maintained the Viceroy detached from 
the States, I quite see that, but under 
129 paragraphs 128 and 

teL! r greater and greater 

tendency to convert the Governo*-- 
Gcneials post into an oflico to eari-y 

the Fe/e’^ capacity vlmtevcT 

the Federal Government wants him to 
tlo with reference to the States, and d^ 
>ou. think it IS a good position for the 
Qovei nor-General to occupy ? — I nqnii'- 

tbe^P risk. On the other handle 

here is the practical question as to 

l"* l getting the 

Federal obligations carried out, and it 

ifpa consideration that has 

been chiefly m our minds when we make 
these proposals. We have felt that 
upon the whole the Governor-GeneiiTl 

™ “'«• flat. 


Jlarquess of Salisbury. 

13,084. It is not merely a matter of 
form. The Secretaiy of State does not 
mean that. Tt is not merely a dilTcrent 
way of stating the Governor-General 
acting by ‘the 'advice of his Ministers. 
In one case where it is hot at his dis- 
cretion T understand the conception of 
rte White Paper is that the Govemor- 
General would always do exactly what 
his Ministers advise. I do not know 
whether that is a good plan, or a bad 
plan, but 'that is the conception in the 
White Paper. When you put -the words 

at his discretion” it (does not mean 
flhy 'longer that he will do what the 
Ministers 'advise, but -he will 'do what 
he himself thinks right. The'two things 
arc quite distinct 7—1 admit the two 
things are quite distinct, -and I hope 
anything I have said has not suggested 
uiat they are not distinct, but T eoii- 
template that in the Federal field, as 
distinct from the -field of .special rc- 
sponsibilitic.s, and as distinct from 
the field of • paramountcy, 'Ceilainly, 
normallj', the Governor-General, whether 
he IS acting at his own discretion, 
or on the advice of his ^Ministers, svoiild 
be working in tollaboration svirh his 
Ministers, -ahd it is for the Committee 
•fl svliethor in the TraiisfeiTcd 

u II ut his discretion, or 

on tile adsdee of liis Ministers. ' 

13,085. The Secietary of State will 
recognise that it is ‘a very difficult 
matter, because many people contend 
tnat, as 'a matter of fact, the Governor- 
Jieneral svould nearly always be acting 
hy the advice of his 'Ministers and that 
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the words " at his discretion ” do not 
come to very much in practice, hut I 
understood the contention oC the Gov- 
ernment was that they were all-impor- 
tant ?— Yes, and Lord Salisbury wms 
only this moment arguing that they 
were very important, and that one 
differed very much from the other. I 
agree with him. 

' 13,080. I am only trying to find out 
•what is the intention of the White 
Paper, and I understand the Secretary 
of State says the words “ at his dis- 
■cretion ” would not amount to very 
much. The Governor General whether 
he was acting at his discretion or not 
would really act on the advice of his 
Ministers ? — Lord Salisbiuy must not 
put these very unfair comments. 

' 13,087. If I overstate it, perhaps the 
iSeeretary of State will correct me in n 
moment ? — I do very much resent a wide 
generalisation of that kind being appiied 
to an answer that I have given upon a 
very teolmical and difficult point. I 
was dealing with the Governor-General 
acting, not in the field of his special re- 
sponsibilities, or in the field of imra- 
mountcy, but in the field of transferred 
subjects, and I said hero it was a ques- 
tion for the Committee to consider 
whether it was better in this case that 
he should act at his discretion, or on the 
adWee of his Ministers. I have never 
suggested that there is not a great differ- 
ence between the Governor-General act- 
ing at his discretion, and on the advice 
of his Ministers. 

Marquess of Salisbury.] I am very 
much obliged. 

Mr. M. B, Jayaker.] In all my ques- 
tions I have kept that distinction clear 
in mind. I am not blurring the two, but 
I only want to point out the difficulty 
which I want the Secretarj' of State to 
examine. 

Mr. Manuhliai iIfc7ito.] My submission 
would be that the language in para- 
graphs 12G and 128 ought to be inter- 
preted similarly as meaning that if in 
paragraph 126 the Governor-General is 
empowered to act at his discretion, be- 
cause he has a special obligation to main- 
tain the peace and tranquillity of the 
couutiy, similarly in paragraph 12S also 
the Governor-General has special respon- 
sibilities even as regards the Indian 


States. Jlr. Jayaker referred to the 
Transferred subjects, but, even ns re- 
gards Transferred subjects, uliimalcly 
there will be the question of enforcement, 
and, if you w’ill kindly look at the lan- 
guage of paragraph 128, it say.s, •' The 
Governor-General will be cm])owcrcd 
and, if the terms of any State’s Instni- 
ment of Accession so provides, will be 
required.” First he is empowered ; in 
the other he is required, meaning that 
if his special responsibilities want that 
any particular agreement should be 
entered into he is empowered, and there 
it must be at bis own discretion ; while 
he may act on the advice of his lilinisteis 
(he may I said) in the tanisferred field, 
and there it is required ; so I would inter- 
pret, both in paragraphs 126 and 128, 
the Governor-General to he acting at his 
discretion. 

Mr. il/. B. Jayaker.] The answer to 
that, Sir Manubhai, is that in paragraph 
126 grave menace to the peace and tran- 
quillity of India arc admittedly (he 
special function of the Governor-General 
under panigraph 18. We arc now 
referring, ns the Secretary of Stale has 
admitted, to the fact that pnragi'apii 128 
covers Departments which arc purely 
transferred Departments. With reference 
to such Departments the Govenior’.s 
responsibility can only arise under Para- 
graph 18 (/) “The protection of the 
rights of any Indian State,” but, with 
regard to the expression “ protection of 
the rights of any Indian State ” you find 
a complete explanation of what (hat 
means in paragraph 28 of the Introduc- 
tion. That explains what that paragraph 
means, and, if you take the explanation 
in coimection with this wording, il does 
not include rights of this character at all. 
Rights of enforcement of Federal pur- 
poses on the States is not included ac- 
cording to that explanation in paragi’aph 
18 (/). 

Sir Austen Chamberlain.] The Secre- 
tary of State used the words, and pei- 
haps he could therefore answer my ques- 
tion : In what sense is the phrase 
“ transferred subjects ” now being used 
by him and others. Ilitherto (Tansferred 
subjects, I think, has generally meant 
.subjects which had been (ransfened or 
would be transferred to the Provinces. 

Marquess of Beading.] That i= right. 
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Sir Ansfen Chamberlain. 

13.088. We are now talking, as I 
understand, of transferred subjects in 
quite a different sense 1 — I was using the 
term ‘ ‘ transferred subjects ” in the 
sense of all the Federal subjects other 
than those reserved to the Goveiuor- 
General, namely, Defence, the Ecclesias- 
tical Depai'tment, and so on. 

13.089. Federal subjects other than 
those subjects which are reserved to the 
Governor-General 1 — Yes. 

Mr. If. E. Jayaker. 

13.090. Transferred to Ministerial 
responsibility ? — Yes. 

Mr. Y. Thomhare. 

13.091. Then the expression “ The 
rights of an Indian State” used in Pro- 
posal 18 (/) is very wide. It cannot 
necessarily be restricted to rights in the 
Non-Fcdcral sphere, and, therefore, the 
Governor- General has a special responsi- 
bility also in regard to the transt’eiTed 
subjects ? — I would not go so far as to 
accept a very general statement of that 
kind. 


Mr. M. E. Jayaker. 

13,092. I think there is great danger 
if you were to intei-pret the words “pro- 
tection of the rights of any Didian 
State ” in the way Mr. Thombare is 
asking you to interpret them, namely, 
that it includes also those subjects which 
are transferred to Ministerial control. 
You will create an impossible position ? — 
That is why I put in a word of caution 
at once. 

Mr. 1. Thomhare.^ But the wording 
itself is very wide “The rights of anv 
Indian State.” 

Mr. M. E. Jayaker.] That is all I ask, 
ray Lord. 


Lieut.-Colonel Sir E. Gidney. 

13,093. My Lord Chairman, 1 have in 
one question to ask the Secretarv 
State. It refers to the relationsl 
behveen the Federal Government and i 
units so far as the minorities are cf 
cemed. If the Secretaiy of State u 
pardon _me-he will correct me if T • 
wrong m my conception of the situati* 


— I gather from paragraph 18 that the 
Governor-General has a special responsi- 
bility in safeguarding the legitimate in- 
terests of the minorities. In paragraph 
70 the Governor has a similar power. 
I also notice that on page 36 of the 
First Round Table Conference Report, 
Head C ; “ Provincial subjects subject 

to legislation by the Indian Legislature,” 
that Item 47, on page 36, refers to the 
Control of Services, and it states iU 
follows ; “ As regards public services 

within the Province other than All-India 
Services.” Then taking a reference to 
the Services Sub-Committee on page 6T 
of the First Round Table Conference, 
paragraph 5 (2), it states that the Pro- 
vdncial Public Services shall be under 
the control of or the recruitment by the 
Public Services Commission. I want lo 
draw the Secretary of State’s attention 
to the ]a.st paragraph, which reads as 
follows : “The Governor shall before 
considering any appeal presented to tnin 
against any order,” etc., etc., “consult 
the Commission.” Secretary of State, I 
only' want to have my mind clear on 
this matter, and it is to clear this ques- 
tion : In the event of a Minister or the 
Ministry or the Governor deciding ad-, 
versely against a minority community 
what appeal would that minority coui- 
mnnity in a province have in such an 
event ? — I do not offhand see the rela- 
tion of this point to tliese paragraphs, 
but anyhow, be that as it may, my 
answer would be that the Governor hi 
this matter would be acting as the agent 
of the Goveraor-Gcneral, and I assume 
that the Governor-General would lock 
into a case like that if there were _ a 
feeling of grievance, but there is nothing 
in the nature of a formal appeal. 

13.094. Then does that mean, Secr^ 
taiy of State, that the special responsi- 
bility of the Governor-General cannot be 
enforced ? — Eot at all ; it can be en- 
forced. 

13.095. In what way^, may I know 1 — 
He can give a direction to the Governor 
and the Governor has to carry it out. 

13.096. Supposing the Ministry does 
not carry out what the Governor tells 
them, or the Minister in charge of the 
Portfolio does not ? — Then the valid order 
m the Province is the order of the 
Governor. 


V 
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'■ 13,097. I am just trying to clear my 
Blind : In the event of a Minister refus- 
ing to carry out the Governor’s order 
in the protection of a minority, how can 
the Governor-General see that his orders 
are carried out ? — ^He gives a valid order, 
and the ma, chine of government carries 
it out. If the machine of government 
does not carry it out then there is a 
breakdown in the constitution. 

13.098. I may be wrong — forgive me 
pressing the point — but I think when 
Sir Austen Chamberlain asked you .a 
question a few days ago you almost 
admitted that the Governor-General had 
no executive powers in certain fields, such 
as the concurrent field, and other 
matters. Has the Governor-General an 
executive power here to see that his 
orders are carried out ? — Certainty. The 
two questions are totally ' distinct. In 
the case of the concurrent powers it was 
an entirely different state of affairs. 
There we, were dealing mth a state of 
affairs in which the administration was 
Provincial — in which the subjects were 
mainly Provincial, but in which there 
was a necessity of having some kind of 
unformity. That had nothing whatever 
to do with the field of special responsi- 
bilities of the Governor or of the 
Governor-General. In the field of the 
special responsibilities the only valid order 
would be the order of the Governor and 
the order of the Governor-General in the 
event of a difference of opinion of this 
kind. 

13.099. Do I gather from that. Secre- 
tary of State, that, taking the past as 
the criterion, where the Instrument of 
Instructions gave the Governor special 
powers which have never been carried 
out in the direction of minorities, then, 
that the matter rests with the Governor 
and if the Governor-General orders it he 
has to can-y it out ? — Yes,, certainly, and 
it is a statutory obligation. 

13.100. Then maj^ there be any appeal 
fi'om a minority community against a 
■Governor's adverse decision ? — I have 
just given an answer to Sir Henry ; it 
is no good m.v giving the answer time 
after time. I have just said there is no 
formal appeal. 

13.101. Then how could the grievance 
ha redressed ? — The ■Governor-General 
could redress them if he thought fit. 


What sort of appeal has Sir Henry in 
mind ? 

13.102. Supposing, as recently hap- 
pened in Bengal where communal differ- 
ences were created, the community them- 
selves would have no appeal to the 
Governor-General but only to the 
Governor ? — There is no right of formal 
appeal ; I have just said so. 

13.103. Then do I gather that the 
safeguards of minorities are separate in 
the Provinces as in the All-India Ser- 
vices ? — No ; the chain of responsibilitj' 
is : Governor, Governor-General, and 
British Parliament. 

13.104. I am very sorr5' — maybe I am 
dense — ^bnt what I realh' did want to 
know was how could one get to the 
Governor-General ? — I imagine a Memo- 
rial would be sent to the Governor- 
General in a case of that kind. 

Licut.-Colonel Sir E. Gidney.] Thank 
you. I do not want to ask any more 
questions. 

Mr. N. M. Joshi. 

13.105. l^Iay I ask, my Lord Chairman, 
a question as regards the statement 
which the Secretarj- of State made last 
time, that a Sub-Committee may be 
appointed to go into the details of 
certain questions ? May I know what 
the exact idea is 7 — I would be ready to 
make any arrangements that suited the 
Committee and the Delegates. I would 
suggest that those Members of the Com- 
mittee .and the Delegation who are 
sprciall.v interested in this question 
should give in their names and I then 
con’d an'ango a suitable meeting with 
the experts present, but I would make 
an.v other arrangements that suited 
better. That is what was in my mind. 

13.106. Will the proceedings of that 
Snb-Committco be formallv recognized 
bv the Committee 7 Will they be pub 
]i.sbed 7 — That is entirely for the Com- 
mittee and the Delegates to settle. I 
have no view one way or the other ; I 
do not mind one way or the other. 

13.107. As regards the main question 
in Proposal 125, 1 do not n-ish to examine 
von in detail beonnse von have replied to 
the question of Sir Au=ten Chamberlain, 
that vou wilt consider whether the 
Federal Government should have power 
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in some matters at least to give 
directions or not ? — ^Yes. 

13.108. If the Federal Government 
docs not possess the power of giving 
directions to the Provincial Govern- 
ments, then, in some eases, legislation 
passed bj’ the Federal Legislature Avill 
really he legislation of optional applm.i- 
tion to ProA-inees, if the Provinces do 
not give effect to the legislation and the 
Federal Gov'erninent has no power to 
give directions ? — The position is not 
quite that, Mr. Joshi. The legislation 
would not be optional, it would he the 
only valid law in the Province. 

13.109. Yes, but where the legislation 
requires some measures to be taken by 
the Provincial Government, to that 
extent it -will be of optional applica- 
tion ? — It remains the obligation of the 
Province to carry it out. It is not 
optional for the Province to carry it 
out. 

13.110. If you take away the power of 
giving directions under what section do 
you eonsidei that there would be an 
oliligatioii on the Provincial Govern- 
inoiit ? — Under Proposal 125. 

13.111. No. Under 125 there is no 
obligation on the Provincial Governmem 
to carry out the measures ? — Yes ; it is 
intended and we will make it clear in 
subsequent drafting that tliere shonid 
he an obligation. The ]-)oint of differ- 
ence that we discussed at some tongt'i 
the other day was whether in the con- 
cnirent field j'ou should go further than 
.stating an obligation, and whether you 
sliould give the Federal Government "the 
•power of issuing instnietions. That 
point I said I would reconsider in view 
of the discussion that took place, but in 
either ease there would he an obligation 
on the Promneial Govemnent to carrv 
Old legislation of that kind. 


13,112. Last time you expressed some 
apprehension that if the ‘Federal Legis- 
lalure legislates on cononrrenf subiecr?, 
in some cases there is a danger of the 
Federal Legislature passing legislaHon 
,a"amst the sentiments and feelings of 
the Provinces. .The question 'wliieh 1 
want to ask you is this : Consideriim tJ,c 
^ Legislatures whicli 
are Iwsed upon mostlv tei-ritorial eon- 
shtuciicics. do you think there is anv 
ical danger of the Federal Legislntn-v 


passing measures which are against fiw 
Provincial sentiments and feelings ?— I 
hope that there would not he ; at the 
same time, one has to remember the fad 
that one Province in some respects 
differs from another Province and that, 
taking the case of social legisla- 
tion, the case, I expect, that is 
voiry much in Mr- Joslii's mindy you 
have got to take into account these 
differences of social conditions. Yoa 
have also got to take into account ftp 
question of expense. One has got to 
as Old, if it is possible to avoid it, the 
Federal Gos'emment passing legislation 
that will impose a very' heavy charge 
np-on Provincial revenues. Those arc 
the difficulties that surround this ques- 
tion. 

13.113. As regards the expense, it L a 
different question, and that is provided 
fo- by Proposal 114 ? — ^Yes. 

13.114. I was dealing with questions 
which do not involve expense. I fully 
realise that it is quite possible that the 
Federal Legislature may pass legislation 
v/hicli is totally opposed by one or to 
Provinces ? — ^Yes. 

13.115. That is likely to happen. But 
is it not true that it is only in such 
cases that the usefulness of the Federal 
Legislature can be expressed ? I shall 
give you a more definite statement : 
That the usefulness of the Fcdewl 
Legislature is of two kinds — first, lo 
bring uniformity where all the Provinces 
want uniformity ; and, secondly, to l)ring 
uniformity where not all the Provinces, 
hut most of the Provinces, -want 
uniformity and one or two Provinces 
take an obstructive attitude. If one or 
two Provinces take an obstructive 
attitude and most of the Provinces -want 
legislation, it is in such eases that the 
usefulness of the Federal Legislature 
really is expressed and is valuable by a 
sort of coercing of the obstructive Pro- 
vinces ? — I quite admit the strength o£ 
Mr. Joslii’s argument. It is particularly 
applicable to labour questions. The 
yjraetieal difficulty is the difficulty 
forcing an autonomous Province to do 
■what it is determined not to do. and, 
whilst I fully realise the neeessit.v of 
safeguarding uniformity of labour eon-, 
ditions, I do see great difficulty in pro- 
viding any practical provisions that are 
going to force a Government to apply 
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Icirislntion tliat it is determined not to 
apply. I hope the case will not arise, 
l)iit if the case did arise I cannot see 
what any sanctions are really f?oing to 
cfTect. I think what one can hope is that 
hy passing the concurrent legislation 
you create a general public opinion 
in India upon the subject, and that 
it makes it very difficult for one Pro- 
vince to hold out, but when it comes to 
going further and applying sanctions, I 
c.'umot see what kind of sanctions yon 
can effectively apply. 

13,116. I would like to ask you a 
question about this subject of financial 
burden, as stated in Paragraph 114. Last 
time when you gave evidence you stated 
tiiat the second part of that Paragraph 
114 requires some modification. The 
second part of Paragraph 114 reads 
thus : “ The Federal Legislature will not 
in respect of the subjects contained in 
List in be able to legislate in such a 
way as to impose financial 'obligations 
on tlie Provinces.” And you stated la.st 
time that this requires a little modiftca- 
tion._ May I ask you whether you have 
considered what form the modification 
will take 7 — As the proposal stands now, 
it would enable a single Province to 
hold up any social or labour legislation 
if it involved anj’ kind of expenditure 
npon_ the Provinces even though every 
Province in India except one was in 
favour of that legislation. I think that 
goes too far ; I do not think you ought 
to give a Jiberum veto to a single Pro- 
vince to hold up legislation of that 
kind ; I think therefore it ought to he 
so modified ns to make it possible for 
legislation of that kind to be passed, 
always with the proviso that I made just 
new, that I cannot see what sanction you 
can apply to a Province if the Pro- 
ynce is determined not to canw out that 
legislation. 


1.3,11 1 . I not asking about 
Centre^ now. I want to know whe 
there is nn,v definite fomula which 
mve thought out giving certain freei 
o the Federal Legislature to pass k 
.'ome expenditure 
The difficulty ]\L-. Joslii is thLs : I 
c^n you compel a Prov-ineial Legisla 
p iiecessan' supplies 7 

Irorincial Legislature is nutonom 

^ the adm.inis 
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tion is Pi’ovincial. Is there any prac- 
tical way of forcing a Provincial Legis- 
lature to vote the money 7 
- 13,118. No. As I read the Second 
Part, there are two ways in which the 
'financial burden will bo thrown upon the 
Provinces by a Federal Legislature, first 
bj' putting an obligation upon the Pro- 
rtncial Legislature or the Provincial 
Government to spend some money of the 
Provincial Treasuiy by Grants, and 
secondly by glutting some obligation upon 
the Province by wdiich the work of the 
staff may be increased, and that may be 
considered as a financial obligatiou. 
Now, cannot the draft make it clour 
whether it refers only to the Provinces 
being freed from obligation to make any 
grants from the Treasury, or whether it 
should apply even in the ease of some 
additional work to the staff 7 — ^I would 
have thought that with any important 
proposal it will come to very much the 
same thing, will it not, that an increase 
of staff would mean an increase of ex- 
penditure 7 

13.119. Quite possibly ; 1 therefore 

wanted to know whether you had thought 
about some formula by which the modi- 
fication wiiich you intended to make 
would be made effective 7 — The kind of 
modification I had in mind was a modi- 
fication allowing proposals of this kind 
to be introduced and to be passed as 
Federal Legislation ; hut I have not been 
able to see any effective way of going 
further, and making certain that a re- 
calcitrant Province would find the money. 
If Delegates and Jlerabers of the Cnm- 
inittee can suggest such a w.ay without 
striking at the verv’ root of Provincial 
autonomy, I should ho very grateful. 

Mr. 2Iorgan Jones. 

13.120. That was the point you had 
intended the Sub-Committee to discuss, 
amongst other.s. was it not. Sir Samuel 7 
— No. I was thinking more of the list<, 
whether particular subjects should come 
into the eoncuiTent list and so on. 

Jfarqness of Zetland. 

13.121. May that be clear 7 Doe.; the 
Sccrrt.ary of State tell us that it is his 
intention to alter the second paragraph 
of proposal 114 7—1 tliink it goes too 
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far at present ; it would stop tlie intro- 
duction , of labour legislation altogether. 
One Province could stop it. I think 
tliat goes too far. 

13.122. It is, therefore, your intention 
that that should be altered ? — Yes. I 
will try to think out a formula. If I 
can get ip , ready in the nest few days 
or few weeks, I could bring it to rhe 
notice of the Committee. 

Mr. N. M. Joshi. 

13.123. May I ask one general ques- 

tion on paragraphs 128 and 129 ? You 
stated that in order to meet the wishes 
of the States you would give power to 
the Governor-General, not acting on the 
advice of his Ministers, but the 
Governor-General, acting at his discre- 
tion even in cases where the Federal 
Government has to exercise some autho- 
rity over Indian States. The question 
which I want to ask you is this : You 
are trying to meet the wishes of the 
Indian States,' but may I ask you 
whether you have considered what will 
be the effect on British India if British 
Indians find out that constitutionally 
although the Indian States have joined 
the Federation, the Federal Government 
as a Government has absolutely no autho- 
rity over the Indian States as regards 
matters which are transferred to the 
Federal Government, because, in so far 
as you give the power to the Governor- 
General at his discretion, the Federal 
Government has no authority. It is the 
Governor-General at his discretion who 
will have authority. I want to know 
whether if will not be the feeling of 
people in British India that although the 
India"n States have joined the Federa- 
tion the Indian States are in no way 
undpr the authority of the .Federal Gov- 
ernment ? — But that would not {bp the 
case. ■ ■ 

13.124. Why ?— It would not be the 
ease rfor this reason : That paragraph 
128. deals with' cases in which there is no 
Federal agency in the State, by agree- 
ment. There will, it is presumed, be a 
Federal agency for many Services in 
many States. For instance, I think the 
case of _ Posts and Telegraphs is a case 
m point. Mr. Joshi’s general eonelu- 

therefore, is much too wide. 
Whether public opmion in British India 


approves or disapproves of certain rather 
technical proidsions for dealing specially 
with the States I could not express an 
opinion upon. What I am chiefly in- 
terested in is the most effective way of 
getting the decisions of the Federal Gov- 
ernment carried out. My advice so far 
has gone to show that this is the most 
effective way of doing it. At the same 
time, I have admitted the strength of 
the arguments that have been used this 
morning on the other side and I am per- 
fectly prepared to look into them again. 

13.125. Do you really mean, then, that 
although the wording of the Clause 
places the Govenior-General at his dis- 
cretion in the transferred field, it should 
be the Governor-General acting on tlie 
advice of the Ministers ? — I think I 
have stated n^i' position this morning, 
and it is this, that I still think that 
paragraphs 128 and 129 a.s at present 
drafted are the most effective way of 
getting the Foder.el Government’s will 
carried into effect, bnl I will consider the 
points that were urged by Mr. Jayaker 
this morning and take into account his 
vei-j' strong arguments. 

13.126. Now, as regards paragraph 129, 

I do not know why the power should be 
given to the Governor-General at his dis- 
cretion to see that effect is given to 
the measures proposed by the Federal 
Government and not to the Governor- 
General acting on the advice of bis 
Ministers. What is the difference between 
the Govenror-Gcneral making arrange- 
ments for inspection and the Governor- 
General having power to see that effect 
is given to the proposals of the Federal 
Government 1 — Here again we thought 
that it was the most effective way in 
which the Governor-General could bring 
his pressure to bear upon a recalcitrant 
State. It was the view generally 
accepted so far as I remember at the 
last Round Table .Conference. If Mr 
Joshi would look at page 34 of the Pro- 
ceedings of the last Round Table Con- 
ference he would find at the end of the^ 
Report this sentence ; “ Finally it was - 
agreed that power should rest in the 
Governor-General poreonally ” — that 

means at his discretion — “ to issue gen- 
eral instructions to the States’ Govern- 
ments for the purpose of ensuring that 
their obligations to the Federal Govern- 
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ment specified in this paragraph were 
duly fulfilled.” 

23,127. Apart from what the Round 
Table Conference Report said, may I ask 
this (piestion : If the Governor-General 
at liis discretion is introduced even into 
the transferred field, constitutionally 
speaking, apart from the practical effect, 
even legislation passed by the Federal 
Legislature will be of optional applica- 
tion to the States. I am not suggesting 
what the practical effect will be, but con- 
stitutionally speaking the legislation is 
only of optional application to the 
States ? — That is not so at all. The legis- 
lation is the authorised Federal legisla- 
tion of the Federation to which the 
States have acceded and to which the 
Slates have, to that extent, surrendered 
tJjcfr amereign powers. There is no 
question of option about it. 

13.128. True, hut, if only the Governor- 
General at his discretion has the power 
to see that it is enforced,.iho application 
so far as the Central Government is con- 
cerned is optional ? — That is not the 
conclusion I draw. 

Mr. JV. M. -loshu] It is tire conclusion 
which ordinarily people will draw, if you 
say the enforcement depends upon the 
Governor-General at his discretion. My 
I^rd, I have no more questions to ask. 

Dr. B. B. Ambedkar. 

13.129. Secretary of State, I just want 
to draw your attention to the present 
position of the concurrent field under the 
Government of India Act. I am anxious 
to do so because it was suggested to you 
mat under the present Government of 
India Act only certain subjects or parts 
of certain subjects are made subject to 
me Central Legislature. The point that 
I wish to draw your attention to is that, 
fimt of all, there are some Provincial 
subjects which are made specifically con- 
currrat under Part H of Schedule I to 
the Devolution Rules ?— Yes. 

13.130. Wliile subjects although they 
.are made ^ Provincial are controlled 

> the proviso that thev are subject to 
-10 Central Legislature f— Yes. 

13.131. I have made a com,puta- 
tion that out of the 51 subjects which 
are included in Part II of the Schedule 
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to the Devolution Rules, 41 are made ex- 
pressly subject to the Central Legisla- 
ture, or to rules made by the Central 
Goveinmeut or the Secretary of State. 
That is one thing. The second thing is 
this : That all Provincial matters are sub- 
ject to concurrent jurisdiction by the Cen- 
tral Government under Section 07, Sub- 
Clause (2) of the Government of India Act 
by previous sanction. Although any sub- 
ject is regarded under Part II as a Pro- 
vincial subject, it is none the less open 
to the Central Government to legislate 
upon the whole of that Central subject 
provided previous sanction is obtained 
from the Governor-General ? — Yes. 

13.132. On the side of the Provincial 
Government control is e.'ierciscd by the 
Central Government on the concurrent 
field under Section 80 (a), whereby the 
local legislature of any Province may not 
without the previous sanction of the 
Governor-General make or take into con- 
sideration any law for reg:ulating any 
Central subject or regulating any Pro- 
vincial subject which has been declared 
by rule or law as being subject to the 
Central Legislature, or affecting any 
power expressly reserved to the Governor- 
General in Council by the law for the 
time being in force. That is the present 
position ? — Yes. • 

13.133. That is practicall 5 ' all of the 
Provincial field as also the concurrent 
field provided 'the sanction of Ihe 
Governor-General is obtained ? — ^Yes ; 
that is so. 

13.134. Row under the present pro- 
posals the whole thing is completely 
altered. I mean the concurrent power of 
the Central Legislature is proposed to 
he taken away in most of the matters 7— 
E.vccpt in the List 3, yes. 

13.135. I want next to draw your att&- 
tion td'*List 3. I am sorry I lost m'y 
paper which I completed, but I think I 
am right in susrgestiTig that a great many 
of the .subjects included in List 3 are 
to-day either exclu'dvely Central or con- 
current ? — Yes, I think it might be said 
that a number of them certainly are. 

13.130. Con.reqnently it would bo fair 
to suggest that imder the present Gov- 
ernment of India Act your concurrent 
List has alwav'S been treated ns pre- 
dominantlr of AH-India importance, 

l2 
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under ihe Government of India Act aa 
it' is to-day, they being included, either 
in the purely Central List or in the con- 
current List. My suggestion is that 
under the Govemiuent of India Act the 
field -which is now concurrent was re- 
garded in the Government of India Act 
as of All-India importance ? — Yes ; I 
think tflit generally is so. I think it is 
inevitable under a unitary form of Gov- 
ernment. 

13.137. Quite .so. My suggestion, there- 
fore, Secretary of State, is this : That 
it rroiild not he quite correct to say that 
a field of legishation which was under 
the Government of India Act regarded 
as of All-India importance is adminis- 
tratively to be hereafter regarded as 
purely Provincial, — ^No. I should draw 
h great distinction between the conditions 
under a -cimlary ioxm oi CrovcTn-mcnt and 
the conditions under a Federation in 
which the Provinces are autonomous. 
IVe are quite definitely elianging the 
form of Indian Government from a highly 
centralised Government intjo a Federal 
Government. 

13.138. But I am only talking about 
the importance of the subject, a subject 
wliich, up to 1901, was regarded as of 
All-India importance, could not all of a 
sudden cease to be of All-India im- 
portance and become purely a local 
matter. I am aware that a great deal 
of concession has to be made for the new 
Provincial Government ; the fact that the 
Government of India has up to now 
been regarded as more than of loeal im- 
portance has alwaj's to be recognised ? — 
I think it is veiy difficidt to make such 
a comparison when it is admitted that 
-the form of Govemroont proposed is a 
very different type of Government. I 
think new conditions enter into the 
problem ns “oon as you move aw.ay from 
a unitai->' Government to a GBycmment 
of Federation with autonomous Provin- 
ces. 

,(.13,139. I -will not press the point 
further, but I wanted to draw your 
attention to the fact that these subjects 
have hitherto been regarded as of more 
importance than purely Prordncial sub- 
jects ?— I suppose, however, it would be 
fair to say that in most of them adminis- 
tration even under a highlv centralised 
Cxovomment, has been Provincial 
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13.140. Yes ; subject to the control of 
the Centre ? — There again, I do not think 
that Dr. AmbedkaFs comment upon my 
answer (Piite covers the whole field. It 
would nPt cover the transferred field in 
the Provinces ? 

13.141. No ; that is so. Next, I -want 
to draw your attention to Proposal 123 
and to fjeclion 45 of the Government of 
India Act. Section 45 of the Gmcin- 
ment of India Act is what is called the 
Obedience Clause, and lays down that a 
Provincial Government shall be under 
the supei’intendcnce or the control in all 
raatteis relating to the Govcniment and 
its Province and will also diligently and 
constantly inform the Government of 
India of its proceedings in all matters 
which ought in its opinion to be reported 
so as to give the required information. 
Nq-w, what I would like to know from 
you, Secretary of State, is this : IFhat is 
it tliat you wish to delete from the pro- 
msions and retjiiirements of this Section 
45 ? I see you do not want superintend- 
ence. That, of course, is obvious vhen 
tlie Pronnees beeome autonomous. Yon 
want to retain direction only with re- 
gard to those matters which would be 
non-concurrent ?— -Yes. 

13.142. And there is to bo no controH 
Now the question that I want to ask is 
this ; Do you desire that the Central 
GovemiJient should be kept informed of 
what is happening under the field of 
Proiincinl administration, and do you 
desire that the Central Government 
should have the power to call far 
infonnafion ivith regard to the ad- 
ministration of any Provincial sub- 
ject, so that it may inform itoelf 
of what is happening ? — ^No ; wc_ do 
not have any '.'ucli general intention. 
We assume that as soon as you set up a 
Federal Govcimraent you must then have 
.T (lefinile .allocation of powers between 
the Federation and the units. In many 
respects, the clearer you keep that 
division, the less likely it is that respon- 
sibility should bo bluiTcd, and tlic less 
likely it is that there ivill be incessant 
controversy betiveen the two Idnds oL 
Govemnient. Quite definitely, under our 
scheme — ^indeed, it is one of the basic 
principles of it — we now di-vide up these 
various duties between the Federation, 
the Provinces, and the Imperial Parlia- 
ment. 
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Mr. N. M. Joslii. 

13,143. Jlay I ask a supplementary 
question ? As regards the point of in- 
formation raised by Dr. Ambedkar, I 
want to ask you this ; In some cases, of 
the compilation of statistics relating to 
All-India nill be valuable. Such, for in- 
stance, as figures of All-India as regards 
Education. At pre'scnt, Although educa- 
tion is a transferred subject, the Gov- 
ernment of India issues an lUl-India 
Report. Will the future Government of 
India possess power to collect informa- 
tion as regards transferred subjects and 
spend money upon the compilation of an 
All-India Report 1 — Only ivithin the 
specified Federal field ; anything outside 
the Federal field must be done by agree- 
ment. 

Mr. N. M. Joshi.] Education is not in 
the Federal field. 

Lord B\istace Percy.] I am sure, 
Seci’etary of State, you are hearing in 
mind that in every Federation, for in- 
stanccj in America, the research and 
statistical departments of the Federal 
Government go far bermnd the Federal 
field ? 

Mr. N. 31. JosM. 

13,144. For instance, in America, they 
do publish an Educational Report for 
the whole of the United States ? — Yes. 
If Lord Eustace will look now at Appen- 
dix VI, List 1, he will sec there that we 
have covered his point, that the Census 
and so on is included in the Federal 
field, and there, I think, we must con- 
sider the point of All-India statistics 
generally — statistics, that is to say, for 
the purpose of Federation. 

Lord Eustace Percy. 

. 13jl45. I do not understand quite why 
it is necessarj' to limit it in that way. 
Ihere is no reason why a Federal 
(rovomment should not publish informa- 
tion and why its infoi-mation should be 
entirely confined to the Federal field. It 
IS not so in .any other Federation'! have 
ever heard of ? — ^But. surelv a Federal 
Go\ eminent can only act for the pur- 
pose of Federation. A Federal Govem- 
’^o'Jd'eus '^faudi outside the 
iiela of Federation. ■ 

13,146. Of coume, it cannot publish a 
report on the intellectual and moral pro-' 


gress of India if the Provincial Govern- 
ments will not supply the information, I 
agree, but that hardly need be antici- 
pated ? — ^I do not think there is any 
difference of opinion betiveen Lord 
Eustace and myself ; my comment was 
only directed towards keeping this kind 
of activity within reasonable limits. If 
a Federal Government constantly woriicd 
Provincial Governments for all sorts of 
infonnation that had nothing to do with 
the Federal Government, then. I can 
foresee constant difiiculties arising be- 
tween them. 

Dr. B. B. Amhedl-ar. 

13.147. Might I give ,this instance, 
which comes to my mind 7 Supposing, 
for instance, in a particular Province, 
criminal proceedings are taken against a 
foreigner and refei’enco is made by his 
Government to the Government of India 
with regard to the proceedings taken 
against this particular foreigner in a 
Proednee. and the Government of India 
needs information in order to deal with 
the subject : Would the Government of 
India bo in a position to require the 
Provincial Government to furnish iii- 
fomiation with regard to that subject ? — 
Yes, and also to take action. It would 
come within the field of foreign nifnirs. 

13.148. I submit that l.aw and order 
would be a transfeiTcd subject ? — That 
may be so, but foreign affairs have a 
special reservation. This Clause 1?.5. 
which you are discussing now. I think, 
would cover that. Foreign affairs is a 
Federal subject. Under the second p.ira- 
graph of Clause 125 the Federal Gov- 
eniinent could give directions to_ the 
Provincial Government. 

13.149. I mean, yon see the noeessity 
of the Central Government obtaining 
such infoiTnatioii as is necessary for its 
purpose 7 — Certainly, and I accept the 
need. 

13.150. I thonglit I would draw V'"”- 
attention to it because T do not find tiie 
inform.ation in Pronosal 12.5 7 — tliink 
that presuppo=es obtaining the necessary 
information from the Pivivineial Govcwi- 
ment. ft is intended to. anyhow. 

13.151. jSTow, with regard Jo. Propo^-' 
114, there is a Proviso tacked on to 't 
that the conclirrent nower .shall not 
pxcrci^cd -so as ‘to impose -a financial 



inmlrn. AVSinl I winiUl liUr to 5:«o%v JS 
this : If ihi’ro is u di.''j)Utp tlmt n 
partioilnr jm>jK>':nl clocy iinpo'-o ft 
jinnnriiil hiirdeti, one pnily pontcmling 
thill it (liK's lint, nnotlior pnrty ponlend- 
ing tliat it does, iinw is this ili-pufe -0 
ho resolved ? Largely and broadly, for 
iifttaiiee, 1 the Central Govermnent jiro- 
])oses n new .'•en'iee to he earried on l>y 
the new rrovinees, one eould draw' the 
concltisinn (hat siieh a thing %votild 
iin[)Ose a tinaneial hitnlen, lint there 
might he east", on (lie honler-line where 
there might he a di-piite ? — As the Jiro- 
visinns stand at prc'^enl, recotir.-e would 
he to (he Federal Court, That may not, 
liowei'er, he .suflieiently eotnpft'hensive a 
niethnd and, O'. ] said the other day, we 
are considering the possihility of some 
kind of arhitrid proecdtii-e to apidy in 
cases tliat wcic not Miited for settlemeiit 
hy tlio Feileral Court. 

■ Mr. M. It. .frjiaihrr. 

1.1,152. It would fall at pri'sent under 
pavagnipli 155 (i) 7 — Vi's ; the Federal 
Court. 

Dr. }l. It, .Ivitii-ilhnr, 

13,155. Till iv is just one more ipiestioti 
I would like to as) ; you, Sryielary of 
St.nte, hecatise I am not dear ahoiif it. 
IVhnt 1 want to know n (Iik ; With re- 
parcl to these admiiiis(,.iiive relalioiis. 
first of all, i.s the Centra! Government 
hound to emjdoy the Frovineial Govern- 
meiit.s ns- its npenfs in the ron- 

ciirrcnt field. 

3.3.1.51. It is hmind to ? — Yes. 

13,355. It eannot employ its own 
npeiits ? — ft is ouv intention that tl." 
administration in tlie roneurrent field 
should he Frovineial. 

13,150. Silh.jeel to a (|Uesliou of wlie- 
Ihor its direetions eati he piveii or not — 
that is another matter ? — Yes. 

33,1.57. Tiien it would also follow tlmt 
the Provincial Governmeuts are hound to 
take up the work of (he npenov of the 
Central GovcrumeiU. if they are esiUcd 
upon 7— Y'es, under the Fedenil law. 

r-'7f 1 * 5 ' .r , 

, , . , , Marquess' of jMhtaiu ■ ’ 

‘ '13;168.'.'Ani I -to-undorstand yon to sa.y 
tlmt - the jtFodenali Gqvcnimenl [. canj^qt’ 


c.rcate nii apmey in file cmicurrimt lidd 
if it finds tliat it c.'mnot' pot ndw.uate 
eo-openition from the Frovinee..', or do 
you e\]»eei the Fruvinei'-> to do it 7-— l/ird 
Lothian was not here when We dhtni'Jrd 
point.s hearing upon this at lome h-agii 
the d.ay before \-esterday. lily conli-aliea 
(lien Wit' tlmt in the eoncum-nt field the 
w-i‘i-si fonrse wiLs to .le.afe lie- adinim-- 
Inition (iroviiirial. 

33,1.5'*, I Just a.sk iJie qtic'-tion w-fc.'. 
tl.er it would he prohihited— whether 
there w.as any inhihition mi the CeiitriU 
Go\emni'-iit in the last ri'*ort crvatmg 
another ngellry if it cluwe to d-s i*„ 
I'i.eri' would not Iw- any pruhihision of 
that I'-Frovision 113 restricts the Fid>s* 
ral ndmiiiistrr.tion t» Federal Fuhjer*'. 

Ll.lfif'. Yes 7 — Th.nt, inrident.'illy, ei- 
ehidi s the Federal ailniini'tratien from 
(he roneurrent field. 

Mr. ,V. .M. Jo.-h). 

13,ldL .5fny I ask one qu'Sitioti on that. 
If yon look at Item "21 : '* Kegtilatien 
of Mislii-al and other Profe«ioi!s! 
qiialitieations ’* : this is conc.irrei'.t. 

Fndi-r this it mny ixyotne niv>‘ss,ary to 
estnldish an AlUindia Medical Cotuwik 
Ilow ran the Frovineinl iidmint'tration 
in' ntiii'ed for forming an .ili-Jn-iits 
Medical Co'ine’d 7 The Fedeml Goverr.- 
nii-nl mii't jio.sess some power to cnmte 
its own ninrhinery 7 — 1 do not think I 
have quite followed Mr. doshi's point. 
IVonld he mind piittin;: it n'min 7 

13.Fi2. Item 21 is; ‘‘ Kegulntien ol 
Medieal iiud other Frofe-sion.al qualifica- 
tions.'’ ’fiiis will requiiv tlie fonuntiou 
of an All-India .Medical Coiiuei! 7 — Yi's. 

33.303. An All-India ^l.-dieal Council 
eaniud he eslahlisheil through the Fiv- 
viiieial ndminisiratious ; it must he an 
orgmiisatinn of the J'edornl Goveriuiu'ut 7 
— I am no! quite Ftirt' of Mr. •To.diFs 
diflienlty. The ^fediral Council _ ■would 
he ere.aled hy tlie Federal I^'gislnhm'. 
hut -would it he .a 3'’ederal organis.ation ^ s 

Lieut.-Colonel Fir 37, Clulttnj. 

33,]ri-l.iJt i.s Federal no'w 7 — The point 
is new to me. It is <n ' detailed point.' 
I,f Mr,- Joshi,.w-iI) Jet , me look into- it 7 
■will- lit). glad I Iq do .so.i 
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Mr. N. M. Josin. 

13,1C5. On the same lines, may I ask 
you also to consider whether the Federal 
Govenimcnt will possess power to create 
an organisation for co-ordinating certain 
actirities where even the Provincial Gov- 
cnmicnts want co-ordination. I will 
give you an instance. Supposing all the 
Provincial Governments agree to have 
some Agi'icultural Council, as they liave 
to-day, or they may agree to have an 
Inspector-General of Health in India, 
or they may agree to have a sort of 
Industrial Council ? — ^^Ve have al- 

ready covered this point, hir. Joshi. We 
think that arrangements of this kind 
would probably come about by agreement, 
and if Jlr. Joshi will look at Item 42 
on page 115 he will see that we have 
included a provision to enable the Federal 
Government to undertake work of this 
kind. 

Licut.-Colonel Sir H. Cridney. 

13,1C6. SecretaiT- of State, do not you 
lind it in List HI, the Concurrent Sub- 
jects, on page 119. Item 21, in reference 
to the former question, the Medical 
Council body : “Regulation of medical 
and other professional qualifications” 1 
— Yes, Sir Henry, it is in List HI 
because the administration would be 
Provincial, but, as I saj', I am looking 
into this point of the Medical Council 
again. 

Mr. N. HI. Joshi. 

13.167. The words “ centi-al agency ” 
refer to any kind of central organization, 
even in the TransfeiTcd and’ Provincial 
field ? — ^Tes, to any kind of centi-al 
agency, but, quite obviously, a central 
agency' outside the Federal field would 
have to come into being with the agree- 
ment of the Provinces. 

Sir Austen Chamherlain. 

13.168. As you are referring to Item 

42, may I ask whether the word 
“ central ” is intended to apply to the 
institutes for research as well as * to 
agencies ? I jiresnme it is not intended 
to prevent a Province from establishing 
a local institute of research ?— Ho ; 
“central” is obviously ''meant to cover 
Iioth. • ) ; , . ’ I 


Lord MankeiUour. ^ 

13.169. My Lord Chairman, may I ask 
a question on this point to clear up 
something that we discussed the other 
day' ? Secretary of State, you will re- 
member that under No. 125 you told me 
that the use of the words “ Federal 
subject ” covered “ Reseiwed .. subjects ” 
throughout the Proposal ? — Yes. 

13.170. Under Proposal 125, in l)oth 
paragraphs, it will be the Federal Gov- 
ernment which will give the directions 
to a Pi'ovincial Govenimcnt with regard 
to the three Reserved Serviee-i, will it 
not ? It says so ? — The answer is Yes 
and No. If Lord Rankeillour means the 
Federal Government giving directions 
just ns they would in departments that 
were not reserved, the answer is No. 
If, however, he means by' the Federal 
Government the Governor-General acting 
at his discretion that is the constitutional 
position of the Governor-General in a 
matter of this land. The Federal Gov- 
ernment in this case, in the case of a 
Reseiwed Department, is the Governor- 
General acting at his discretion. Then 
the answer is Yes. 

13.171. In the very nex't section you 
have “ The Governor-General will be 
empowered in his discretion, ” and I 
submit the natural construction of that 
would be that in the previous paragraph 
“ the Federal Government ” meant the 
Govemor-General on the advice of his 
Ministers ? — I do not think it is the 
natural construction, but if it is we will 
change it. The position is, as I have 
stated it just now : and that is our inten- 
tion, and we will see that our intention 
is carried out in any future draft. 

13.172. That it shall be the Governor- 
General at his discretion 7 — That is what 
it comes to. 

Mr. M. F. Jayaker. 

13.173. Mav I refer in this connection 

to paracraph 55 of the Introduction the 
last four lines : “ The latter provision 

will cover all classes of Federal snbyeets, 
including those administered by the 
Re.served Dep-artmenfs.” This is the 
material sentence : “ In the latter class 

of subjects, the directions will, of 
course be issued by' the Governor- 
General ” ’—Exactly. That is just my 


f 
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point, and that is xeally the answer, 
under the White Paper, to Lord 
Rankeillour’s question. 

Lord Eankeilloiir. 

13.174. But you do need to change the 
wording here to make it clear — We will 
look into that. If it is needed to change 
it we will change it. 

Lord BankeiUour.] Thank you. 

Sir Austen Chamberlain. 

13.175. May I ask a question before 
we leave the subject 1 Secretary of 
State, is there anything in India that 
corresponds to the practice wc have here 
of leaving orders to he made by His 
Majesty in Council for the execution of 
tile provisions of certain laws that are 
pas^ied by Parliament ? Is there an 5 ’thmg 
equivalent to that in an order by the 
Govoinor-Goneral or by the Govemor- 
Geneial in Council ? — Something in the 
nature of Indian Oiders in Council ? 

13.176. Pursuant to Statute ? — At pre- 
sent, Sir Austen will remember that there 
are statutory rules made under the 
various Government of India Acts. His 
question is directed to the future — 
whether powers of that kind are in these 
proposals 9 

13.177. Yes, I put that. Would eases 
arise where the j, Governor-General made 
rules in pursuance of a Statute 9 — ^Yes, 
but only so far as the Statute said so. 

13.178. Yes hut the Statute might for 
convenience of execution provide that 
statutory rules should be made by autho- 
rity of the Governor-General 9 — ^Yes. 

13,1 1 9. If he made such a statutory 
rule that rule would be a lawful order, 
would it ? — ^Yes. 

13,180. Then will the Secretary of 
State look at para^aph (g) of Proposal 
70 and consider its bearing upon such 
orders when issued by the Viceroy pur- 
suant to Statute in the concurrent field 1 
Proposal 70 says : “ In the administra- 
tion of the goveniment of a Province 
tne ^ Governor will be declared to have 
special responsibility in respect of (g) 
securmg the execution of orders lawfully 
issued) by the Governor-General”? — ^Yes. 

-13,181. I merely want to call at this 
moment the attention of the Secretary 


of State to the fact that apparently in 
pursuance of a Statute in the concurrent 
field, the Governor-General might give 
such orders and that then under Pro- 
posal 70 it would be the duty of the 
Governor to see that they were obeyed t 
— I will look into Sir Austen's point. 
Offhand, I would say that sub-section {g) 
of Ho. 70 refers to orders given at the 
Governor-General’s discretion, but I will 
look into the point.’ 

Marquess of Salisbury. 

13.182. I am sure the Secretary of 
State will not think I want to catch him 
out in any inconsistency, in this veiy 
complicated subject, but he told me only 
a day or hvo ago that Proposal 70 only 
refeiTcd to orders given bj' the Govemor- 
Genei’al acting on his special responsi- 
blifies ? — That is so. I do not think any- 
thing I have said this morning changes 
that view. 

Sir Austen Chamberlain. 

13.183. I think that is exactly what 
you have just replied to me ? — ^But I 
will look into Sir Austen’s point. I think 
I see what is in his mind. 

13.184. What I thought was that sub- 
paragraph (g) of paragraph 70 might 
perhaps provide a 'solution of the point 
on Avhich be and I differed yesterday 
and I merely wanted to direct his atten- 
tion to it from that point of view ?— 
Thank you ; I am much obliged for the 
suggestion. 

Mr. Morgan Jones. 

13.185. I understood the Secretary of 
State to tell me on Tuesday that he 
could not offer sub-paragraph (g) in the 
sense Sir Austen has now indicated be- 
cause it fell within the paragraph deal- 
ing with special responsibilities 9 — That is 
the answer I have just gven tliis morn- 
ing again, but I will look into this very 
technical point again. 

Sir Austen Chamberlain. 

13.186. What I am inviting the Secre- 
tary of State to "do is tO' consider, apart 
from 'the' technical- point, or apart from 
the -meaning jOf . it as it stands in , para- 
graph 70, .whether that , is or is'iiot-an 
applicable machinery to the case we were 
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discn<!=!inE 'tlie day before yesterday ?— 
Ye^, certainly. 

Dr. Shafa’at Ahmad Khan. 

13.187. Secretary of State, in the list 
of exelnsively Federal subjects in the 
Wliite Paper, is it meant that power is 
given to the Federal Government over 

' policy legislation and administration ? — 
IVliich items have you got in mind — the 
whole list 1 

13.188. The whole list. TVhat exactly 
is the competence of the Federal Gov- 
cnimcnt 7 Would it extend to policy and 
legislation as well as administration in 
every Subject from Nos. 1 to 48 7 — Gener- 
ally speaking, the answer is, Yes, sub- 
ject, of cour-se, to what we have generally 
accepted as likely to happen in the ease 
of the States ; that is to say, the applic- 
tion of a particular piece of administra- 
tion to the conditions of the States 
set out in the Instrument of Accession. 
Otherwise, the answer is generally, Yes. 

13.189. So, generally, the Federal Gov- 
ernment would be empowered^ to send its 
own officers for administrating Federd 

, subjects in Indian States unless and until 
’ there is an agi-eement to the contrary 7 
— -Tliat is so. 

13.190. That is slightly different from 
the compromise arrangement which was 
arrived at by the Federal Structure Com- 
mittee of 1930, where the function of the 
Federal Government was differentiated 
W'ith reference to policy on some sub- 
jects, and with reference to administra- 
tion on other subjects 7 — I think what 
would happen, in practice, would be that 
these would be the Federal subjects, and 
then the Instruments of Accession are 
agreed to between the States and the 
Crown, and the particular way in which 
those Federal subjects are applied to the 
State then becomes a part of the Treaty, 
but, speaking, generally, these are the 
Federal subjects for policy' and adminis- 
tr.ition. 

13.191. And legislation 7 — And legisla- 
tion. 

!Mr. df. Jf. Jai/ahcr. 

13.192. hlay J put a ’ question on that 
point 7 Is it intended that in respect of 
subjects Nos. 1 to 48 it is permissible 
for any State when it enters into n 


Treaty to say that on any of these sub- 
jects it will only federate respect of 
legislation atone, and not in respect of 
policy and administration 7 — It might 
theoretically be possible for a State to 
make such a claim, but, in actual prac- 
tice, the Crown would.' refuse an accession 
unless the accession was really upon a 
substantial basis. 

Dr. Shafa’at Ahmad Khan. 

13.193. What I feel is that the 
arrangement arrived at in 1930 was clear. 
It differentiated with reference to each 
particular subject the function of the 
Federal Government, and they were in a 
position to know whether a particular 
Federal law applied to all the States 
with regard to policy only;, or with re- 
gard to legislation 7 — I think we found 
when we considered tliis question in 
greater detail last y'ear (Dr. Shafaat 
will remember we had a Committee on 
the subject) that the expression “ for 
legislation or for administration” did 
not really cari-y' us very far, and tl'^t is 
the reason it has dropped out, but if Dr. 
Shafa’at would like to go into this ques- 
tion in greater detail perhaps we might 
go into greater detail of it in the Com- 
mittee which was suggested this mommg. 

13.194. I do not want to cover ground 
which has been covered previously re- 
garding the question of concuiTent legis- 
lation, but am I right in assuming tha^ 
according to tbe present Government o± 
India Act, 1919, the Legislative Assemb^ 
can pass any law, and can thus ovemde 
all the Prortneial Legislatures in every 
subject 7-That is so. Dr. Shafa’at 
remember that the previous assent oi tlie 
Governor-General is required. 

13 195. Yes. In 1930, 1931 and 1932 
we d’isciissed and arrived at certain con- 
clusions regarding the distribution of sub- 
jects between Provinces and the Federal 
Government 7 — ^Yes. 

13 196. And that had the consent and 
n"-rccment of some very important parties, 
and very important and influential org^ 
nisations represented, through the Dele- 
gates in India 7 — ^Yes. 

13,197. Consequently, this is a factor 
which must be taken into account in 
considering the proposals which arc em- 
bodied in the White Paper ?—Ye.s, cer- 
tainly. ■ ' 
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13,198. I do not say that it is the only 
factor. Of course, I do not ret^ard these 
agreements as settled, nor do L think 
that they cannot be altered, but I d!o 
think that the compromise embodied in 
Proposal 125 (the two paragraphs) did 
I’epresent a measure of agreement between 
people who were very keen on the maxi- 
mum amount of provincial autonomy for 
the Provinces. Then there was the ques- 
tjon of sanction. Am I right in sayin-'' 
that in many eases it is much better to 
get what is called moral sanction by 
consultation with the Provinces rather 
than trust any particular law That 
has always been my view. It is much 
the better course. I think every Fede- 
ration everywhere in the world has 
found the great difficulty of applying 
sanctions when sanctions have been 
thought to be necessary. It is both a 
pohticffi question and a practical ques- 
tion. Politically it is much better to 
have agreement. Practically it is ver^ 
difficult to find a suitable sanctronT ^ 

13,199. .^d this is the experience also 

Conf-^ref^'^ Minister's 

Coherence has been able to achieve 
much more than any law that has been 
passed concerning the relation betwcL 

I -wmild 

W another point which 

^ ® surrender severe” 

Federation. Will L f 

States later on to resumTn 

into— something in "^^the ®"* 7 ‘^d 

treaty is entei-ed into Ob ' "'f 
treaty could not Im ’ .,£^^‘'’'isly that 
on the shle of the "'=!<lmr 

side of the EstaSs %?'■’ <he 

agreement. ' ^t is a bilateral 


Stj®?" 1?’ 

States at the disMsal^oT^i/^®^”^'”” 
tion for the funetfnr.' ^ Federa- 
tion then, of course The °n Federa- 
retnrn it to the cannot 

of. the FedeJST?®^^"^ ^ 
of the Federatiom ^ 


13.201. And they cannot demand to 
resume it later on 7 — ^No. 

13.202. Connected with this question 
is the question of certain rights wliich 
had been given by the Indian States as 
a result of negotiations with the Gov'- 
ernment of India ; for instance, juris- 
diction over the Indian railways. They 
gave up those rights through a series 
of Treaties I take it when the Federa- 
tion is brought into being there will be 
no claim on the part of any unit for 
the retrocession of that jurisdiction ?— 
One cannot make a general answer t) 
a question of that kind. It must de- 
pend upon the Instrument of Accession, 
Our desire is that the accession sliould 
be as full and as wide as possible with- 
in the Federal field. Exactly what will 
happen in individual treaties one can- 

^Tliat one can say quite 
imfanitely' is that the Crown would refuse 
the accession of a State if it felt that 
the State was really not undertaldiig 
a sufficiency of Federal obligations. 

Sir Akbar Hydari. 

13,203. May I ask a question 7 With 
reference to Dr. Shafa’at Ahmad Khan’s ' 
question, the jurisdiction over certain 
railways has been made over to the 
Crown. The question is with regard to 
we tranter of that jurisdiction to the 
I'ederal Government, and, therefore, by 
the jurisdiction having been merely ceded 
y the State to the Crown it does not 
necessarfiy lead to a demand on the part 
01 tJie Federal Government for that 
tianrfer to be effected ipso facto, by 
tile Croivn to the Federal Government 
without the consent of the State. Is not 
that so 7—1 think it is so, but it is a 
technical legal question. As f.ar as I 
understood it, I think it is so. 

f) J ^^mught Dr. Shafa’at meant 

lat the Croiyn cannot retrocede juris- 
aietion to an Indian State simply be- 
cause a State has transferred jurisdiction 
o the Crown, and therefore that when 
tne Crown has transferred railway's under 
I S junsdietion to the Federation those ^ 
also should ipso facto go 7 — -would 

question. Sir 

AKbar m almost, always right' in his 
constitutional comments, but , I 'would * 
iKC to -look intorit before I'Said.Tcs’ 
pr . No, ■ . • . 
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13,205. Wc are very particular aljout 
this, Secretary oC State. We have trans- 
ferred a thing to you, to the Crown, hut 
it does not necessarily follow that we 
have ipso facto transferred that to any 
(ither agency that the Crown may 
choose ? — Yes. 

Sir Mamibhai Mehta.] That will be 
governed by the Treaties of Accession. 

Mr. M. B. Jayaker. 

13,206. May I direct attention to the 
I)ro\isions of paragraph 132 : “ existing 
powers of the Secretary of State in 
Council in relation to property allocated 
under the preceding paragraph and in 
relation to the acquisition of imoperty 
and the making of contracts for purpo.ses 
of government which are not outside the 
Yederal and Provincial spheres will be 
transferred to and become powers of the 
Governor-General of the Federation and 
Governors of the Provinces respect- 
ively.” Therefore all existing rights 
that the Secretary of State or the Crown 
possess will under the provision of 
paragraph 132 be transferred to the 
Federal Government ? — ^1 think para- 
^aph 132 does raise another series of 
issues. I think the questions that were 
addressed to me just now, -were mainly 
questions connected with paramountcy. 

Dr. Safa’at Ahmad Khan. 

13,207. This is a very important point. 
Last j’ear a Committee of Representa- 
tives of the Indian States made a claim 
for the retrocession of .jurisdiction over 
the Indian railways, and if that claim is 
^•jiniitted I do not laiow how the Fedcra- 
Ron itself is going to deal with it ? — 
Dr. Shafa^at can rest assured that there 
^ no intention whatever of forming a 
Government_ that you call an All-India 
federation in which British Indi.a aud 
the States nominally enter but in which 
one party, whichever it may be, does not 
undertake a sulBciencv - of Federal 
obligations. 

Mr. Morgan Jones. 

13,203. Might I bring Sir Samuel 
Jloaro’s mind back .again to the answers 
that were-' given to Mr. Joshi V Sir, 
onnmel has agreed,”! think, ' that the 
quesiion as to' the right of a 'Province to' 
Veto the application of le^slatioui carried 
by- the Central. Legislature within its own 


territory is one of the very greatest 
possible importance, because it Is true, is 
it not, that one Province miiy object to 
one type of legislation and another Pro- 
vince may object to an entirely different 
piece of legislation 1 — There is no ques- 
tion of a veto, and Mr. Morgan Jones no 
doubt will remember that my answers 
were dealing only with the concurrent 
field. 

13.209. Yes, I know. There arc 23 
subjects in the concurrent field, are there 
not ? — Yes. 

13.210. It is possible that one Province 

may object, say, to the application of 
legislation carried by the Central Legis- 
lature in respect, shall we say, of No. 0 ; 
another may object to No. 7 ; another 
maj' object to the whole lot from 1.3 to 
18, dealing with labour legislation, and 
consequently it becomes of jirimc 
importance that some sort of authorily 
may be provided to the Central Legis- 
lature whereby that ma.v lie overcome 
where a Province objects ? — I do not 
want to put myself into the position of 
appearing to argue against uniformity 
of administration in this scheme. The 
difficulty is to find a sanction without 
striking at the roots of Provincial auto- 
nomy. The difBcult cases and these are 
probably the cases that are in Mr. 
Morgan Jones’ mind, are oases connected 
with labour legislation. , 

13.211. Yes. May I put .n question 
apropos of that particular point now ? 
The Secretary of State will i-emcmhcr 
that on page 93 we have set out for us 
the composition of the Provinci.nl 
Assembly, Madras, for instance. In 
Madras, there is provided a place for 
six special seats out of 215 ? — Yes. 

13.212. In Bombay, seven out of 175 ; 
in Bengal, eight out of 250 ; and in the 
United Provinces, three ont of 22S. 
Therefore, it is quite clear, is it not, 
that the voice of labour in an area in 
Provinces such as those will be eompar.n- 
tively weak in point of numbei'S. any- 
how ? — Mr. Jlorgan Jones will remember 
that those are only the spcc'al scats. 
TYith a fairly wide franchise labour has 
a groat deal of influence in the other 
seats. 

13.213. I accept that point though I 
may not perhaps ■ attach undue import- 
ance to the weight of it ? — Under our' 
present proposals I ‘ think agricultural 
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labour is something like three-fourths of 
the voting power. 

13,^4. That is quite tnie, Sir Samuel; 
I will not press an argument on that 
point at all ; but the point really is 
thm : In an area such as this where 
labour in respect of special representa- 
tion IS represented in a diminutive kind 
o± way, IS it not clear that there will be 
less chance for labour to express its 
mind if the Provincial Government tends 
10 take an antagonistic attitude in 
lesppct of labour legislation ?— Yes It 
IS open to question though which Gov- 
ernment IS likely to be the more sympa- 
thetic towards labour, the Federal 

fh4 dogmatize 

that one Government will be more 

Sfiomi 

senlntion ,l timt Convmtion aerSd To 

thf rLht Government has 

right to contract out of it ?— TI[,a 

it” S'ToS 

W no oST™”"'. 'So 

S L"““' is . hoobk 

Canni Tf" Dominion of 

Canada, what sanction can you annix- t 

P.r5;.”LX"grSo?*‘^ 
irSoS,' t 

Iff? tts c«: 

practice, would not hp p ”• 'P 

out the carrying of a Biir'f^'li 
Legislature ? — Yes • nTiri 
the Central Legisl’aC J 

Bill of that kind a 


territory ?— Noy not at all. If I gave 
that impression I expressed mj'self very 
badly. The Provincial Government would 
have no such right. 

13,218. I put that too strongly, I 
effect, rather, would be this, 
that while the Central Legislature would 
have the right to cany an Act of Parlia- 
ment to ratify the Convention, it would 
he possible for the Provincial Govern- 
ment to refuse to carry it out and in the 
view of Sir Samuel there is no maeliinei y 
to compel them to do so ?— It is so'- 
Mere is no maeliincry under our present 
Iroposals. Directions, of course, would 
be Issued to the Provincial Government 
and the Proynneial Government would be 
breaking one of the obligations of the 
iedcration ; but, when it comes to taking 
action, I fail to sec what action can be 

ItlKGD. 

Sir ^Lnsteti ChamheHain. 

13,219. You say in such a case it would 
wL.n foi’eifrii relations 7— It 

1 ^ 900 *^ A . foreign relations, 

of fiip'p’ reserved subject 

T caiir/' ’’0 (t?) to which 
Lef nttention apply in that particular 

s^ and’ n' that is 

certainly tlnnk the clearer eases could 
eeitainly be dealt with under the snecial 

The?' 1 ?^’ o; the Governor-General. 
ve^A/X”?.” >'n a case that is not 

wlipfliP question 

cIriSd actually being 

thAraHf”* or not in a particular part of 
tne ratifying territory. 

A. Uf. Joslii. 


13,217. Certainly, t fi,j ■, 
but, when the Rill ®o too; 

by the action of the Cen^??'^ -^ot; 

as I underetand it Jou 

ut i,r. ,,s 


wnvd’^^' ^ attention to the 

on page 114. “Ex- 

nhii'p-of ”^oirs, ^ including international 
rpnA^'^r^Pi subiect to previous concur 
snhf f » ® regards non-Federal 

subjects.” The Federal Government 

possesses power over external affairs on 
■wli subjects. Now the question is 

wnetiier the eoncuiTent subjects are to 
lie considered non-Federal or Federal 7— 

1 yl'l^ , 1 must look into this point again, 
link here it would be carrving our 
lopo^als top far to say that, a single 
Irovmce might veto the ratification of- 
an agreement that thq rest .of India- 
lan ed. I will look into the.point agaiuj’ 
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13.223. The wording .should he as 
regards purely provincial subjects ? — I 
would like to look into it again. 

Sir Austen Chamberlain. 

13.224. I should be very glad if you 
would Secretary of State, because I think 
in answer to me two days ago, you told 
me that the ratification by the Central 
Government in matters which were in 
the concurrent field would have to be sub- 
ject to the consent of the units. I so 
understood the answer to that effect ? — 
I think I was then dealing not so much 
Hath ratification as legislation ; but, any- 
how, whether I was or whether I was not, 
I will look into the point again in view 
of this discussion. 

Mr. Morgan Jones. 

13.225. Might I follow the point a 
little further, Sir Samuel ? It is to be 
assumed, is it not,- that when -the Gov- 
ernor-General attaches 'his signature to n 
Bill carried by the Central Legislatures, 
ho thereby attaches authority, as it were 
on behalf of His hlajesty the King to 
the Bill as such. It becomes an Act of 
Parliament 7 — Yes. 

13.226. It is also to he assumed, I take 
it, that the. act of the Governor-General 
in attaching his signature, makes that 
Act also an authority for the Governor 
of a Province 7 — ^Yes, and to the Province 
and also to the Courts of Law. 

13.227. Now may I ask : Supposing 
that the Governor of a Promuce were 
called upon by the Governor-General to 
see to the .application of an Act of Par- 
liament within the territory of that Pro- 
vince, what machinerj' would that 
Governor have at his disposal to caiTV it 
through 7 — ^I am not quite sure whether 
Mr. Morgan Jones means a . general 
authority. In the field of the Governor’s 
fecial responsibilitie.«, his course is clear. 
His order is valid ; it has to be accepted 
by whatever is tlic appropriate maehi- 
nerj- in (he Province. 

13.228. That is not my difficulty, Sir 
Samuel — it is the practical application of 
it. I can quite see that the authority 
of the Govornor-Geneml would go auto- 
Uiatically to the Governor, and the 
Governor says : “I w.ant to apply this 
.■Vet of Parliament in this area ; follow 
my instructions ”. But the Governor of 


the area (if I may use the expression) is 
on strike. Now what machinery has the 
Governor to apply this Act in the various 
districts of his Province 7 — ^In the field 
of the special rcspon.sibilities, tlmt is the 
only valid oi'der in the Province. Every 
official, therefore, has to obey his order, 
and it goes through the whole machinciy 
of the command in the Province, and 
that is the only valid order. Outside the 
field of his special responsibilities, he has 
no such power. 

13.229. So that if the Central Legis- 
lature carried a Bill dealing, shall we 
.say, with a piece of labour legislation, 
and' the Governor of the Province were 
called upon by the Governor-General to 
apply the Act, he is perfectly helpless 7 — 
That is the position now- Mr. Morgan 
Jones suggested that in a case of this 
kind, the Governor-General or the 
Governor should go outside the field of 
his special responsibilities. That will 
carry us a very long way ; I think further 
that probablj’- many of us would wish to 
go. It would strike really at the whole 
root of responsible Government. 

13.230. Per contra, if a Province is 
entitled to contract out of an Act of 
Parliament, it is striking at the root of 
Federal authorit 3 ’- 7 — I think that is so. 
The trouble comes when it is a question 
of voting money. But I should be glad 
if Membci-s of the Committee and the 
Delegates would think over this very 
difficult question of labour legislation,' it 
is a very difficult question ; keeping in 
mind (he hro dangei-s to avoid, namely, 
the danger of the uniformity of legi.slu- 
tion being broken up and tbe danger on 
the other hand of undermining the whole 
basis of responsible government, both at 
the Federal Centre and in the Provinces. 

Sir Austen Chamberlain. 

13.231. Labour is one of the concurrent 
subjects, is it not, Sccretaiy of State '? — 
Yes. 

13.232. And, ns I understand it. Tilr. 
Morg.an Jones is putting to you thi-5 
case, that a law dc.aling with the condi- 
tions of labour is passed by the Federal 
Legislature and n.s.^ented to b.v the 
Govenior-Gcneral'; that the Governor- 
Gencr.al (hen finds it desirable or necc-S- 
.sary to issue instructions to the Governor 
of a ProHnee to execute that law. Yonr 
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answers have proceeded upon the basis 
that the Governor-General had so issued 
instructions to the Governor : is not that 
so ? That was the hypothesis put to 
you ‘1 — I was dealing generally with the 
question whether outside the field of 
special responsibilities, either the 
Governor-General, or the Governor, would 
be able to act at all, 

13.233. That is a different thing. Do 
not let us speak for the moment of the 
field of special responsibilities. I under- 
stood iVIr. Morgan Jones to have taken 
as an illush-ation labour’ legislation, 
which is a matter of concurrent legisla- 
tion in the Concurrent List ? — ^Yes. 

13.234. And the basis of his further 
questions to you was, what is the 
Governor to do if he has instructions 
from the Governor-General to execute this 
Federal Law passed in the concurrent 
fields ani 103 proviricral Govermnwot re- 
fuse to do it. I want to ask you whether, 
in view of the answers which you gave 
to me yesterday and of the meaning w’hieh 
you attach to paragraph 125, the 
Governor-General could issue any sueli 
instructions ? — think that is generally 
the case — ^the case as I stated it yesterday. 
I was thinking of the case of the border 
line ease of international obligations ; 
but apart from that, my answer is as I 
gave it to Sir .Austen yesterday. 

13.235. Then, unless the Governor- 
General acts in pursuance of his special 
responsibility in regard to foreign 
relations, he could give no such instruc- 
tions to the Governor of a Province 7 — 
That is so. 

Mr. Morgan Jones, 

13.236. But even supposing the 
Governor-General could not in fact 
formally issue instructions, my question 
of difficulty still remains. What can the 
Governor do in a Province to implement 
the Bill of the .Central Legislature ? — 
My answer is this, Mr. Jlorgan Jones : 
The Governor has no power except in 
the field of his special responsibilities. 

Chairman, 

13.237. Secretary of State, I am sure 
the Committee would desire to meet your 
convenience. Would you like us to go 
now for 20 minutes to paragraphs 130 to 


135, or would you sooner adjourn ? You 
have had a very heavy morning ?— I 
would suggest, my Lord Chairman, that 
it might he a good thing to begin upon 
those paragraphs for this reason : they 
look very technical and very formidable, 
but it m^y be that, after a short dis- 
cussion, we shall find that there is not a 
great deal that arises upon them. I 
could anyhow make an introductory 
observation or two about them, and you 
could theii judge whether it was a good 
thing to begin the examination or not. 

Marquess of Salisbury, 

13,238. May I say in order to shorten 
matters, that I have looked through 
these matters very carefully, and Jis fa’ 
as I am concerned, there are no ques 
tions to ask. The careful scrutiny of my 
colleagues may have found something, 
hut uvy impresdou is that they ace, 
nearly all- consequential on the- rest of 
the document Lord Salisbury is quite 
right. They are purely consequential 
and they are really applying to the new 
conditions the conditions that were, 
generally spealdng, included in the Gov- 
ernment of India Act, and I think, if I 
might just give a short explanation, the 
Committee will see that that is so. The 
necessity for provisions on the lines of 
these proposals arises from the fact that 
under the existing Government of India 
Act the Secretary of State in Council 
can alone sue and be sued in respect of 
any rights or obligations arising in con- 
nection with the Govdmment of India. 
Thus all the numerous suits to which 
Government is a party in India are 
necessarily brought in form by or 
against the Secretary of State in 
'Council as the case may be. With the 
institution of provincial autonomy and 
the legal delimitation of the power and 
authority of the Provincial Governments 
rf the future and of the Federal Govern- 
ment accompanied by the disappearance 
of the Secretary of State in Council as ! 
a corporation with sole final authority \ 
over hll Indian expenditure, it becomes 
nece.'isary thal the rights and obligations 
of Government in India should be appor- 
tioned between the Federal and Fro- 
'vineial Governments respectively, which 
will consequently have to be created 
juristic persons for the purpose of suing 
and being sued. At the same time, it 
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will obviously be necessary that these 
ciianges should not affect the existing 
riglits as against the Secretary of State 
in Council to a greater extent than is 
involved in the necessary consequence 
that tliej' now become rights as against 
the Secretary of State. These para- 
graphs are, in short, a translation into 
terms appropriate to the White Paper 
scheme of the provisions of Sections 28, 
2!), 30, 31 and 32 of the existing Gov- 
ermueut of India Act. 

JIarquess of Salisbury.] 1 have 
nothing more to say, as far as I am 
concerned. 

Sir Austen Chamberlain.] I have no 
questions. 

Sir Beginald Craddock. 

13.239. There is just one question I 
wanted to put, if I might, and that is 
a.s regards claims by pensioners of the 
Sendees. Hitherto, I-. understand (it is 
''"'.V a tlvoretical thing, though it might 
possibly arise) that the peusioncr has a 
power of suing the Secretary of State 
here in London for the alleged nou-pay- 
nient of his pension. Under the arrange- 
ments to bo made, will such a pen- 
sioner, if he liad to resort to law, be 
under the necessitj’’ of suing in the courts 
in India, or does the Secretary of State 
as.sume rosponsibilitj’ ? — The right would 
remain intact and it might bo neces- 
sary to define if to make if quite clear 
that the right would remain to sue here 
if he wished, or in India. It is the in- 
tention to leave the right intact. 

Sir Hubert Carr. 

13.240. There is one point I would 
like to ask the Secretary of State about. 
It is in . regard to commercial leases. 
As I understand it. future commercial 
leases -will be with the Governor-General 
or the Governor, but that existing c-m- 
mercial leases will be transferred from 
the Secretary of State in Council to the 
Secretary of State, not to the Governor- 
Gcnernl and Governors ? — Yes, that is 
so. 

Sir Hubert Carr.] Thank you ; that 
makes it clear to me. 

Mr. 31. B. Jayake'r. 

_ 13.241. Jlay I ask one or two ques- 
tions on paragraph 131. I suppose that 


refers to all property in India wherever 
situated. It would include property 
within the territoiy of the Indiim States 
also '/ — ^Yes, it includes any properly, 
e.xcept the property that is held under 
paramountey. 

13.242. And it includes under Proposal 
132, outside paramountey again, all 
existing property rights, acquisitions, 
etc., within the territory of the Stales, 
outside paramountc}'. I Icnow the 
special case of paramountey ; 1 am not 
touching that at the present moment ? — 
Yes, if it is property of the Crown. 

13.243. I am only asking, because an 
argument has been made that the States 
may have ceded certain rights and 1 : 1 ^- 
tain propert}’ to the Crown, but tliat 
does not necessarily pass to the Federal 
Government as the successor of the 
Crown. That is why I am asking this 
question ? — Jlr. Jay alter is referring 
here definitely to propertj' ? 

13.244. Yes ? — Not to jurisdiction, 

which is another thing 7 

13.245. I am not speaking of rights, 
which come under paramountey 7 — No, 
but I made the distinction to be quite 
clear what wa.s tlio question. If .Jlr. 
Jayakor is dealing with property, my 
answer is Yes. 

Mr. 31. B. Jayaker.] Property in- 
cludes, unfortunately, in law, all rights. 

Sir Hari Singh Gour.] No, not all 
rights. 

Mr. ill. B. Jayaker. 

13.246. Which are vested in a party 7 
— That raises surely another issue. This 
clause here does deal only with pro- 
perty. 

Jlr. 31. B. Jayaker.] Then the exist- 
ing powers of the Secretary of State 
will include, will they not, all intangible 
rights which amount to power.«, outside 
paramountey 7 

Sir 3[anubhai N. 3Iehta. 

13.247. In relation to property 7 — You 
see here “ powers in relation to pro- 
perty.” 

Ylr. 3T. B. .Jayaker.] I am a-^kieg 
about .sueli powers. I am keeping out- 
side paramountey altogether. I .am kee]*- 
ing to the Federal field. 
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Sir Ansteii Chamberlain. 

13.248. Does not this question really 
touch the same matters as ivere i)ut to 
your earlier, in connection with the 
other clauses, in which you said you 
would like to IooIj further into it ? --I 
think this is quite clear. It is propiTCj' 
within the meanings of these sections 
hero, Section 130 up to 135, but I do 
not want to have any misunderstanding. 
It does not go farther than that. 

13.249. I thought Mr. Jayaker said he 
was putting his question in relation to 
questions which had been put earlier in 
the day ? — Yes. 

13.250. I thought what he wanted to 
get an answer from you about was the 
railways which had been transferred ? — 
Yes. 

13.251. The answer which you ha\e 
just given I understand is not intended 
to refer to the transfewed administra- 
tion of the railways 9 — No, it simply 
covers property which is within these 
clauses here. 

Mr. M. It. Jat/aker. 

13.252. Supposing the railway was 
transferi'ed with the result that the land 
covered by tlie railway line has become 
the property of the Crown, ivill it not 
pass under No. 131 7 — The jurisdiction, 
surely, brings in paramountcy. 

13.253. I am not speaking of the 

jurisdiction ; I am speaking of the 

actual orvnership of the land I — Yes — 
the o'ivnership of the land. Ts there any 
question about the ownership of the land 
because the ownership of the land is the 
State’s ownership. 

Dr. B. It. Ambedhar.] It was given to 
the Federation. 

Ml'. M. It. .Taiialer. 

13.254. It is the property of the 

Crown at the present moment ? — ^You 
mean land that is ceded ? 

Mr. M. B. JayaJeer.] Yes. 

Sir Al-har Hydari.] I may say that, 
as a matter of fact, up to very recent 
years, the land on which the railways 
are built has never been paid for. 

M. It. Jayaher.] Then the ques- 
tion docs not arise and it does not fall 
under Proposal 131. 


Sir Akbar Sydari.] Therefore that is 
not the property of the Grown. It would 
be Uie land of the State. 

Mr. 31. B. Jayaker,] I am speaking of 
those eases where at present the land 
is the property of the Crown ; does not 
that pass to the Federal Government ? 

Mr. Zafrulla Khan.] With reference 
to Sir Akbar Hydari’s remark, the land 
may not 'have been paid for, but in many 
cases of which I know land has been 
liandcd over without payment to the 
CroiTO and belongs to the Crown, so his 
remark that it has not been paid for does 
not conclude the matter. 

Sir 3Ianubhai N. MeJita, 

13.255. I do not 'think it belongs to 
the Crown. The Croira at one time used 
to make agricultural profit out if it. . 
Now the Government of India say they 
have no intention of doing so ? — Apart 
from those wide issues, the answer is a 
simple one. Where the properly -is the'' 
property of the Croivn it is transferred. 
Where it is not, it is not transferred. 

Jlr. 31. B. Jayaker. 

13.256. ithat is all I want. That is 
irrespective of whether the property is 
in the territory of the Indian States, or 
is in British India 1 — Yes. 

Sir Karl Singh Gout. 

13.257. And by “ property ” you mean 
not only tangible rights and property, 
but also intangible rights and property 1 
— I should like to see that question a 
little bit more concrete, not being a 
lau'j-er. What is in Sir Hari Singh 
Gour’s mind ? 

13.258. The projierty may be tangible 
rights in propertj' like immovable pro- 
perty, land, and so on, and rights in 
property would be property in the legal 
concept, though it is not visible and 
tangible ? — I do not like to give a legal 
opinion upon a question of that kind. 

13.259. May I put it differently — ^Yes. 

13.260. The word “property” is hcr'ij,^ 
used in the larger sense as including all 
that is, in the legal concept, property 1 
— ^Yes. 

13.261. That is right ? — In the concept-"' 
of property as used in the Government 
of India Act. 
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13.262. And defined in the General 
Clauses Act ? — (Sir Malcolm Hailey.) It 
is a translation of the sections to the 
circumstances of the appropriate sections, 
28 and 32, etc., and you mil find it mil 
have no larger implication than those 
sections of the Government of India 
Act. (Sir Samuel Hoare.) And here let 
me say again, to make it quite clear, 
that this is property outside the field 
of paramountcy. 

Sir. Y. Thomhare. 

13.263. As regards the allocation, for 
instance, of the railway property be- 
tween the Federal and Provincial Gov- 
cniments, as Sir Akbar Hydari has just 
said, there has been land which has 
not been paid for, so that the contri- 
bution to the railway property so far 
has come, we may say (it may be very 
little) from the States, and the present 
Rnvprnnif>t't, so in that case will there 
‘uu an allocation of that property be- 
tween the Federal and Provincial Gov- 
ernments and the Governments of the 
States conccmcd ? — I would make the 
same answer to Air. Thomhare that I 
made to Mr. Jayaker. If there is Crown 
pro]ierty (it is a question of fact) out- 
side the field of paramountcy, then it 
docs come within the provisions of this 
clause. It is a question of fact, 

13.264. But, if it is a question of pro- 
perty within the jurisdiction of para- 
mountcy 1 — Then it does not come 

within this clause at all. 

13.265. Would it be considered. Woidd 
it be gone into ; that is all ? — T think it 
must be gone into. 

Sir Akhar Hydari. 

13.266. I want to ask with reference 
to paragraph 134 ; you have got " includ- 
ing existing immunities from Indian In- 
come Tax in respect of interest on ster- 
ling loans issued or guaranteed by the 
Secretary of State. ” Is there any reason 
why sterling loans have been specified to 
the ‘exclusion of rupee loans ? — It is 
de.aling m'th easting contracts and 
existing immunities. 

13.267. But there are immunities with 
regard also to rupee loans ? — I willl look 
into the point raised by Sir Akbar. 

IilOaRO 


Jlr. M. B. Jayaker. 

13,268. There are War loans which are 
free from income tax 7 — I had better 
look into Sir Akbar’s point. I will give 
him an an.swer when I have consulted 
my financial advisers. The desire under 
paragraph 134 is that all existing con- 
tracts should remain intact, and if para- 
graph 134 does not carry out that in- 
tention we will alter the drafting 

Sir Akbar Hydari. 

^ 13,269. You are aware of the c.xemp- 
tion from income tax of Indian Princes 
with regard to a lot of loans which have 
been issued rvith regard to which there 
is a special form for Indian Princes, and 
we do not want that that exemption 
should at a subsequent period bo called 
into question 7 — ^We will look into it, but 
our intention is that all existing con- 
tracts should be safeguarded. 

13.270. A question of drafting ; “ oil 
all the revenues of India, whether Federal 
or prortneial ” — we should have liked it 
to have been said “ on all the Federal 
or Provincial revenues.” We are not 
quite sure whether “ Federal ” includes 
us or not. 

Major Cadogan. 

13.271. On paragraph 131, I would like 
to ask the Sccretaiy of State how far, 
if at all, one class of property vested in 
His Majesty for the Government of India 
is affected by tbe allocation, namcK’ 
what, for want of a better phrase, I may 
call Militaiy property, barracks, and so 
on. That apparently is not oulside the 
Federal and Provinci.'d sphere, or are 
such properties outside the Federal and 
Provincial sphere 7 — Do you moan both 
in British India and in the Indian 
St.ates ? 

13,^2. Yes 7 — It would fall, I suppose, 
in British India into the Federal sphere, 
and, being in the Federal sphere, it 
would be tr.ansferred always remember-/' 
ing that Defence is a Reseiwed subject. 
In the case of the Indian States I sup- 
pose there it would bo a que.stion of fact 
whether the land had been taken up 
under paramountcy, or whether it had 
not. In a case where it had not, it 
would be fTansferred ; in the case where 
it had, it would not. 
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. Sir Akbar Rydari. 

13,273. In the case of Defence it •would 
remain reserved ? — ^In the ease of Defence 
it would remain reserved, but, techni- 
cally, it ■vvould be •within the Federal 
held. 


Ma 3 or Gadogan. 

13,274. You say property outside the 
Federal field -would not be affected by 
this allocation. Therefore, I lake it for 
granted that that which is inside will be 
affected 1 — Yes. 


{The Witnesses are directed to ivithdraw.) 

Ordered •: That this Committee be adjourned to Tuesday next at 10.30 a. m. 


17tli October 1933, 


Present ; 


Lord Archbishop of Canterbury. 
Lord Chancellor. 

Marquess of Salisbury. 

Marquess of Zetland. 

Marquess of Linlithgow. 

Marquess of Reading. 

Earl of Derby. 

Earl of Lytton. 

Earl Peel. 

Lord Middleton. 

Lord Ker (Marquess of Lothian). 
Lord Hardinge of Penshurst. 

Lord Irwin. 

Lord Snell. 

Lord Rankeillour. 


Lord Hutchison of Montrose. 
Major Attlee. 

Mr. Butler, 
hlajor Cadogan. 

Sir Austen Chamberlain. 

Mr. Cocks. 

Sir Reginald Craddock. 

Mr. Davidson.^ 

j\Ir. Isaac Foot. "“yty is tao 

Sir Samuel Hoare. -ferred. 

hlr. Morgan Jones. 

Lord Eustace Percy. 

Miss Pickford. 

Sir John Wardlaw-Milne. 

Earl Winterton. 


' ' ‘ ‘ The following Indian Delegates were also present : — 

Indian States Representatives. 

Sir Akbar Hydari. i Mr. Y. Thombare. 

Sir Manubhai N. Mehta. I 


British Indian REPRESENTATiras. 


Dr. B. R. Ambedkar. 

Sir Hubert Carr. 
Lieut.-Colonel Sir H. Gidney. 
Sir Hari Singh Gour. 

Mr. M. R. Jayaker. 

Mr. N. M. Joshi. 


Sir Abdur Rahim. 

Sir Phiroze Sethna. 

Dr. Shafa'at Ahmad Khan. 
Sardar Buta Singh. 

Mr. Zafmlla Khan. 


The MARQUESS of LINLITHGOW in the Chair. 


The, Right Hon. Sir Samded Hoare, Bt, G.B.E., C.M.G., M.P., Sir Malcolm' 

Hailey, G.C.S.I., G.C.I.E., and Sir Findlater Stewart, K.C.B., K.C.I.E 4 . 

C.S.I., are further examined as follows : ' 

Chairman.] The Secretary of State Mr. F. S. Conks.] My Lord Chairman, 
will give e-vidence this morning on para- on a point of order may I make a sug- 
graphs 106 to 109 of the White Paper, gestion 1 This question was discussed 
whroh paragraphs deal with Excluded yesterday at Sub-Commiittee D. We 

have not had an opportunity ' of ‘seeing 
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the record of that Committee and of the 
pAndencc then given. Would it be of 
Bssi.stance to the Committee if the Secre- 
tary of Slate's examination this morning 
were postponed a little until we could 
see the evidence given before the Sub- 
committee 7 

Chairman.] I am in the hands of the 
Comim'ttec in that matter. 

TCftncss {Sir Samuel Jloare).] My 
Lord Chaiiman, I hope very much that 
you will not postpone this investigation 
this morning. I think the Committee 
.should realise that it does place a very 
heav}' burden upon me to get up a par- 
ticular body of evidence. I must 
assume that the arrangements will so far 
ns possible be followed. I would have 
thought, subject to what the Members of 
the Snl>-Committec think, that it would 
hnve'greatly helped them to have had this 
examination so shortly after hearing the 
evidence upon the subject, 
oe an 

twe"-- Chairman. 

13.275. Secretary of State, I take it 
also that you would be willing to deal 
in discussion with any points which 
emerge, partly as a result of the exam- 
ination to-day and partly as a result of 
the examination of the witnesses by tbe 
Sub-Committee yesterday 7 — Certainly. 

Marquess of Salisbury. 

13.276. Perhaps the Secretary of State 
would allow me to ask him this. First 
of all. would he let the Committee know 
what the White Paper means by a “Par- 
tiallv Excluded Area.” Of course, it is 
evident to some extent, but perhaps he 
might add to tliat 7 — Tes, my Lord Chair- 
man. At present there is more than one 
typo of excluded area under the Govern- 
ment of India arrangements, the types 
depending, roughly speaking, upon the 
standard of civilisation in the particular 
area. Lord Salisbury will find a detailed 
desorintion of the backward areas on 
page 156 of Volume I of the Statutory 
Commission Report. He will there find 
set out in some detail the distinctions 
between one kind of area and another. 
We now propose to have two classes of 
area for these backward districts, namely, 
an area that would be entirelv excluded 

lilODEO 


from tbe Provincial administration and 
an area that would not be entirely; ex- 
cluded, but would be subject to the 
Governoi'’s decision, as to how far the 
ProAuneial administration should nin in 
that area. 

13.277. The Conunittee has. Of course, 
read in Proposal 70 (/) on page 55 of 
the Wliite Paper — that is the special 
responsibility proposal— that : “ the 
administration of areas declared, in 
accordance with promsions in that be- 
half, to be partially excluded areas.” 
That would only be, as it were, a recital 
of what is subsequently going to be done 
in what we are going to discuss this 
morning, I suppose. There is nothing 
beyond what is repeated in the para- 
graphs now under examination in 70 (f) : 
it is a cross-reference, ns it were 7 — No, 
it is more than that. Paragraphs 106 to 
109 go further than Paragraph 70 (/)• 
70 (/) deals with the partially ex- 
cluded areas giving the Governor 
special responsibility in the partially 
excluded areas. These paragraphs deal 
also with the totally excluded areas in 
which the whole administration is the 
Governor’s administration. 

13.278. I am much obliged. I meant, 
of course, that paragraph 70 was really 
a cross-reference to the partially excluded 
areas recited in the paragraphs that wo 
are now discussing 7 — Yes, and there is 
the further point that Lord Salisbury 
should keep in mind, namely, that para- 
graphs 106 to 109 deal also with the 
special safeguards over legislation in the 
partially excluded areas. 

13.279. Yes. Then, still keeping in 
mind the relation between paragraph 
70 (f) and these paragraphs, would the 
Seerctarj' of State say bow far these 
parapn'aphs react upon the North West 
Frontier Province 7 He will remember 
that there are special provisions in Para- 
graph 70 ns to the North-We.-t Frontier 
Pro\ince. Would part of the North-West 
Frontier Province be a partially excluded 
area or aU of it 7— No, it would not. 
The North-West Frontier area, as 
Lord Salisbury knows, is divided into 
two parts. There is the administered 
part and there are tlm tribal are.as. The 
tribal areas are outside Indian adminis- 
tration altogether. 
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13.280. Comjlletely excluded ?— Com- 
pletely excluded. The Province itself is 
administered just lilve any other Pro- 
vince, with one or two specific changes 
due to military reasons. 

13.281. Therefore, the North-West 
Frontier Province would not come into 
question tis a partially excluded area at 
all ?— No. 

13.282. Then in regard to these ex- 
cluded areas and partially excluded areas 
there must necessarily he a special staff 
associated uith the Crovemor in whatever 
case it may be. He must have a special 
staff to administer them, I suppose ? — ^In 
the excluded areas, certainly. In the 
partially excluded areas, so far as the 
Provincial administration does not cover 
the whole field. 

13.283. It is a question of degree in 
the partially excluded areas ? — It is a 
question of degree. 

13.284. The Secretary of State nill 
know tliat several of us have been in these 
discussions very uneasy as to where the 
staff is to he drama from for these pur- 
poses. We anticipate, of course, that 
under the new state of things, if it comes 
into being, there will be a great diminu- 
tion in the European employees of the 
Government of India and the Provifaces, 
and we wonder where all the staff is to 
be' raised from which is to take charge, 
let us say, of the excluded areas, or, to 
some extent, of the partially excluded 
areas ? — The staff will be just what it is 
now. These Seiwiees will not be special 
services for the excluded areas. The per- 
sonnel will be drawn from this or that 
of ’ the existing services. 

13.285. But the staff will have to be 
fairly extensive, will it not 9 — No, I do 
3iot think so. I do not see why it should 
be any more extensive than it is now. 

13.286. But there will not be the same 
scope as there is now 9 — ^Por instance,- if 
I miarht give a concrete ease, take the 
case of the totally excluded area, namely, 
the Assam area : tliat is the really only 
tot.allv excluded area that we propose. I 
would imagine that so far as nmnbers go, 
even there the personnel of the staff is a 
comT>ar,atively small one. I do not know 
■(vhether Sir Malcolm could give me some 
details about it. (Sir Malcolm Bailey.) 
I think it is actually four or five officers- 
(Sir-iS'annieZ Beare.) Sir Malcolm says it 


would be four or five senior officers in 
all the Assam Districts. (Sir Malcolm 
Bailey.) Superior officers. (Sir Samuel 
Boare.) Who would, of course, presum- 
ably be Secretary of State servants and 
recruited just as they are now. 

13.287. Will Assam be a partially ex- 
cluded area 9 — ^No ; the Assam tracts are 
totally excluded. 

13.288. And in the same wajq the tribal 
area on the North-West Frontier is 
totally excluded 9 — The tribal area is out- 
side Indian administration altogether, 
and therefore it does not come into these 
proposals at all. 

13.289. That is controlled by the 
Yiceroy himself 9 — Yes, it is controlled 
by the Governor acting as agent for the 
Viceroy, as far as you can accurately 
use the tenn “ control.” 

Marquess of Heading. 

13.290. Jlay T ask a question 9 I 
not quite sure that I caught ’tu- 

that the Secretar-y of State gave. Did 
yon say, Secretary of State, that the 
only totally excluded area that wohld 
come under this discussion ■would be 
that of Assam 9 — That is ora proposal'. 

Marquess of Zetland. 

13.291. Secretary of State, I am not 
quite clear with whom, would the officers 
who are in charge of the excluded areas 
correspond 9 — ^In the case of the totally 
excluded areas with the Governor. 

13.292. Direct with the Governor 9 — 
Certainly. In the case of the partially 
excluded area with the Governor so far 
as they arc not working under the Pro- 
vincial Government. 

13.293. That is to say, -with the Gov- 
ernor’s personal secretariat 9 — ^Tes, that 
would be so. 

Marquess of Salisbury. 

13.294. Then, ' may T take the Secre- 
tary of State to the paragraph he re- 
ferred to just now — paragraph 108— 
which 'deals witli legislation 9 Prima.. 
facie. I gather that no Act of either 
Legislature, that is to say, the Central 
Legislature, or the Provincial Legisla- 
ture, will apply to the partially excluded 
areas, but by leave of the Governor they 
may ? — Yes, that is so. 
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13,295'.'But tliey may. That is the 
point, is not it ? — Yes. 

13,290. With or without amendment. 
When the Viceroy gives leave he may 
say ; “ Subject to such amendments ” ? — 
Yes. 

13.297. He has complete control in that 
way ? — Yes. 

13.298. Now, in those circumstances as 

wo have to contemplate the case when 
legislation may apply to them, would the 
Secretary of State kindly look at para- 
graph ' 109 where he will see, I think, 
that there is a drafting point which has 
got to be borne in mind 2 — I only call 
attention to it because it leads to some- 
thing else. It reads like this : “Rules 
made by the Governor in connection with 
legislative procedure ^vill contain a pro- 
vision prohibiting 'the discussion ” — as it 
reads literally, he must prevent all dis- 
cussion. That is clearly inconsistent 
with what we have just been saying in 
No. 108, thaf'in certain circumstances 
tile legislation may apply. It should be 
" ma}’-,” not “ will ” think Lord 

Salisbury is not dramug a distinction 
between the totally excluded areas and 
the partially excluded areas. 

13.299. I am speaking of the pai-tially 
excluded areas 9 — In the case of the 
totally excluded areas discussion is 
barred; In the ease of the partially ex- 
cluded areas discussion can be allowed 
under the provisions of jiaragraph 109. 

13.300. So it only applies to the Ex- 
cluded Areas, but then there is a sen- 
tence at the' end : “enabling the Gov- 
ernor, at his discretion, to disallow any 
resolution or question regarding the ad- 
ministration of a Partially Excluded 
Area”'? — ^Yes. 

13,30L So I imderstand (I think-^hat 
is a complete answer) that it ^vill be in 
his power to allow it in the Partially 
Excluded Areas ? — ^Yes, for this reason, 
that in the Pai'tinlly Excluded Areas the 
administration will be to some extent 
under the Pro\ineial Govennnent, and it 
tliercfore seemed (o us justifiable to draw 
a distinction between a discussion rais- 
ing questions of the Provincial adminis- 
tration and a discussion for which only 
the Governor himself was responsible, 

Jlarquess of Safisbiiri/.] I am much 
obliged. The Secretary of State has 
entirely disposed of that drafting point. 


Archbishop of Canterbury. ‘ 

13.302. Jlay I just ask a supplemen- 
taiw question upon that 7 Is it meant by 
paragraph 109 that the Governor is 
totally prohibited from allowing any ques- 
tion to be asked in the Provhicial Legis- 
lature on a matter affecting an Ex- 
cluded Ai-ea, or is it only giving him 
power at his discretion to prohibit ? — In 
the ease of a Totally Excluded Area 
discussion is bari'ed. In the case of a 
Partially Excluded Ai’ca discussion is 
admissible. 

13.303. So that not even any question 
could be asked ui the Promncial Legisla- 
ture on a matter which would affect an 
Excluded Area. I can imagine cases 
arising where the question would i)e very 
natural ? — ^That is our present intention. 
It has been urged upon us that discus- 
sions may be veiy dangerous in their 
reactions upon some of these very wild 
districts. I gather that the experts who 
gave e\'idenee last night at the Sub- 
committee veiy much einplmsised that 
reason, and it is because of that that 
we are nervous of discussions about the 
affairs in a Totallj' Excluded Area. After 
all, there is only one Totally E.xcludcd 
Area in the whole of India, namely, the 
hill tracts of Assam. 

13.304. But, of course, the Govenior 
would have perfect ]30wer to say, “ This 
is a question which it is not expedient 
to ask,” and then it is ruled out ; but 
this would prohibit him in any sense 
from allowing a question even if it was 
a natural and inoffensive one ? — Yes. It 
is one of those (h’fficult questions where 
a good argument could be made on both 
sides. I think I might say in reply to 
His Grace tliat you do not want to create 
grievances of people w.«hing to ask a 
question and everv time the Governor 
h.aving to tell the questioner that he 
cannot ask it. But it is one of those 
difficult questions, I quite admit. VTe 
have been very much influenced by the 
opinion of the men who have actually 
been administering these Backward 
Districts, and they lay great stress upon 
the danger of questions and of dis- 
cussions reacting upon these more or less 
hncivilised tracts. 

Hr. If. F. Jayalcer. 

13.305. Then under paragraph 109, as 
you stated. Secretary of State, it is not 
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peffni'ssible to the’ Governor to make a 
rule, making it depend upon his dis- 
cretion to allow discussion or asking 
questions ?— Not for a Totally Exeluded 
Area. For a Partially Excluded Area, 
yes. 

13, SOS. I am speaking of a Totally 
Excluded“Area ?— No, under paragraph 
109 it is not. 

Marquess of Salishury. 

13.307. At any rate we are quite clear 
that in a Partially Excluded Area there 
may be discussion in respect of the 
Partially Excluded Area ? — ^Yes, with the 
Governor’s approval. 

13.308. If the .Governor permits it ? — 
Yes. 

13.309. By that the Secretary of State, 
of course, means that in respect of those 
areas his Ministers will have the right to 
approach him on a subject and advise 
him upon it ? — Yes. He could act at his 
discretion. 

13.310. They will, therefore, have 
access to him on all these subjects ? — 
Yes. 

Marquess of Beading.^ May i ask one 
question on that ? 

Marquess of Salisbury.] If you please. 

Marquess of Beading. 

-13,311. As I understand the language 
of paragraph 109, Secretary of State, the 
Governor only inteiwenes if he wishes to 
disallow ; it is not a question of his 
having to give permission. I am dealing 
only with the Partially Excluded Areas. 
There is no question there of his having 
to give permission for a question to be 
asked. As I read the rale, it means 
that he has the ‘ power to disallow a 
question or to disallow discussion 1 — That 
is so. 

13,312. But in the ordinary course, a§ 
I read this rule, there will be the right 
to discuss and the right to ask a question 
and it -will only be when the Governor 
at his discretion thinks that the ques- 
tion should _ be disallowed or the dis- 
cussion prohibited he would then inter- 
vene ; that is right, is it not ? I read it 
E^D, because we were discussing it on the 
basis just now that there could be no 
discussion unless the Governor allowed 
it in an Excluded Area. 1 was pointing 
out that if I read Rule 109 aright that 


is not so. It is the Governor’s discretion 
to disallow ? — ^In the case of partiallj 
excluded areas. 

13.313. I am only speaking of that ?— 
Yes, that is so. 

Marquess of Salisbtiry. 

13.314. And if the Ministers 'may ad- 
vise, then it also follows that the mem- 
bers of the Legislature themselves may 
ask to be allowed to discuss it ? — ^Yes. 

13.315. And, in point of fact, there 
will be discussions and ought to be dis- 
cussions upon the partially excluded 
areas ? — I think there might be. The 
Provincial Administration, as I say, will 
he functioning in the area. You could' 
not withdraw that field totally from the 
.discussions of the Provincial Legislature. 

Earl Peel.] But the discussion I_ sup- 
pose wiU be only so far as the Provincid 
iGovernment has authority over the parti- 
ally excluded areasT It will not apply to 
that portion of the administration whi^ 
is restricted to the Government. It ''viU 
not apply over the two fields. 

Marquess of Salisbury. 

13.316. It will not apply to the ex- 
cluded areas ? — It will not apply to the 
totally excluded areas but there will not 
be two kinds of Government in the par- 
tially excluded area. There will be the 
Provinoial Government controlled to the 
extent that the Governor thinks fit. 

Earl Peel. ' 

13.317. I gather that in the partially 
excluded areas there was a sort of 
idivided authority, was there not 9 — -No, 
the administration is the Provincial ad- 
ministration, but subject to these safe: 
guards in the hands of the Governor. 

13.318. So there might be no restriction 
therefore ? — ^No, there might not be. 

Marquess of Salisbury. 

13.319. This question might arise out 
of what Lord Peel has asked the SeorJv 
tary of State : Could he give us some 
idea of in what respect an area would 
be. dealt with as partially excluded ? 
"Wouldl it he, say, law and order excluded^ 
or would it be a certain area of subject 
excluded, or a certain' territorial area 
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excluded ? — ^No, it would not be a terri- 
torial area ; it would be the exclusion of 
certain subjects. Let me give Lord 
Salisbury one or two eases that occur to 
me. The kind of cases that might make a 
great deal of trouble in these areas would 
be cases dealing with the transfer and 
possession of _ land. The Governor, pro- 
babl}', would exclude the Provincial legis- 
lation or the Provincial type of adminis- 
tration to that extent from the back- 
ward tract. Again in the case of the 

' administration of the police ; in certain 
of these areas, I am told that law and 
order is verj' effectively maintained by 
the headmen of the villages. In an ad- 
ministrative case of that kind, I imagine 
that the Governor would exclude the 
ordinary police administration from the 
backward tract. 

13.320. But, in respect of all these sub- 
jects which are excluded, the Ministers 
would be in a position to approach the 
Governor and advise him to make 
changes ? — ^Yes ; in a partially excluded 
area they would be. 

13.321. (That would be so. And the 
members of the Legislature in the same 
way, unless they were definitely for- 

J hidden from discussing it, might press 
the responsible Government to approach 
the Governor ?— Yes. 

13.322. I only want the Committee to 
have it quite clearly in their minds. 
Even in the case of partially excluded 
areas, and even in those parts of the 
administration which are excluded, there 
the local legislatures and the local gov- 
eniment would still _ have an oppor- 
tunity of access and influence. That is 
what is intended ? — ^Yes, and Lord Salis- 
bury will remember that they do have 
that access now. In all the partially 
excluded areas in our scheme there is 
possible this kind of discussion and 
influence now. In the partially excluded 
area, we are reall5' ffoiug on verj' much 
.■with what is the present proceeding. 

Archbishop of Canterhury. 

13.323. Secretarj" of State, just one 
question on paragraph 106 ; “ His 
^tajesty will be empowered to direct 
by Order in Council that any area within 
a Province is to be an ‘E.xclndcd 
Area ’ or a ‘ Partially Excluded Area,’ ” 


Would .that mean that the Governor 
would consult the Provincial Ijcgislaturc 
on the matter before he came to tint 
decision, or would he decide cntirelj', so 
to say, off his own bat ? — Tlie object of 
paragraph of 106 is really this : I think 
we intend, subject to what the Committee 
say, to put in a schedule of the?o totally 
excluded areas and of the partially ex- 
cluded areas in some form in the Consti- 
tution Act. The kind of contingency 
therefore that His Grace contemplates 
■would not arise. It ■will be in the Con- 
stitution Act ; but it is necessary to have 
provisions for making future alterations 
in the boundaries. We do not contem- 
plate that it ■will be necessary in the 
future to bring in new tracts ; wo rather 
contemplate that ns, the standard of 
liring rises in some' of these tracts, so 
it mnj' be possible in the future to bring 
them more under the general adminis- 
tration, but, apart from that, I think 
it is necessary to have some power resid- 
ing in the Governor-General and the 
Governor to make alterations of a «mall 
kind in the actual Frontiers, and nothing 
more than that is contemplated under 
paragraph 106 ; but if the Committee 
thought fit, I tliink there is a good deal 
to .be said for having a schedule of these 
areas actually in the Act. It will then 
show that the framers of the Act have 
no intention of ■withdra'wing large tracts 
of territory from the ordinary adminis- 
tration in India, and it ■will also show 
definitely the kind of tracts that we have 
in mind. 

13.324. Any such schedule would be 
subject to power given in the Act for 
revoking or altering the schedule 7 — That 
is what paragraph 106 does. 

13.325. That would be included in the 
Act ? — The form, your Grace, that ,jt 
would probably take, would be that of an 
Order in Council ; the form which the 
revocation of any provision, including 
those relating to baclcward tracts, would 
take, would probably be that of an Order 
in Council. 

13.326. But the power to varj' the 
schedule which would be included in the 
Act would be safeguarded in the Act 
itself ? — As at present proposed, it would 
rest ■with the Governor and the Governor- 
General. 
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Marquess of Salisbury. 

13.327. I think His Grace means that 
if it was put into the schedule there 
would be words in the Act giving power 
to apply paragraph 106 even in the case 
of a schedule to an Act of Parlia- 
ment ?— Subject to what restrictions 
Parliament liked to put upon those 
powers. It might define the power of 
alteration as the power of altering small 
details of boundaries, and for any 
biggei- question it might prescribe the 
procedure of Order in Council here. 

Sir Austen Chamberlain. 

13.328. Paragraph 106, as I read it, 
deals entirely with Orders in Council 9 — 
Yes. 

13,326. “His iSIajesty will be cni- 
nowered to direct by Order in Coun- 
cil ” 9— Yes. 

13.330. Or liy an Order in Council to 
vary those orders ? — Yes. 

13.331. “His Majesty in Council” 
means His Majesty advised by the Sec- 
retary of State 9 — ^Yes. 

13.332. Then the Secretary of State 
has once or twice said : “ The Gover- 
nor-General or the Governor ” 9 —Yes. 

13.333. “ Advised by the Governor- 
General or the Governor ” 9 — ^Yes. 

13.334. But it is not proposed, is it, 
that there should he any Oz'ders in 
Council issued on tiie advice of the 
Viceroy 9 The anthority to tender ad- 
vice to the King would lie the Secretary 
of State 9 — That is so. 

13.335. And, in so far as the Viceroy 
or the Governor comes into it, it is as 
an adviser to the Secretary of State 9 
— Yes, at his discretion, that is to say. 

Loi’d Hardinge of Penshurst. 

ISi.WG. Should that not be defined 9 

^It would have to he defined in the 
Act, no doubt. 

Marquess of Zetland. 

13,337. Secretarj' of Stale, paragraph 
107, the first two lines, clearly refer to 
partially excluded areas in w'hich the 
Governor Avill be declared to liave a 
special responsibility. The next two 
lines in the same paragraph npnear to 
deal with wholly excluded areas : is 
that so 9— Yes. 


13,338. With regard to the admini- 
stration in the partially excluded areas, 
there will be, as I understand it, a 
system of dual control 9 — ^It is control 
subject to the Governor's supcn'isioa. 
There would not be two administrations. 
There is one administration applied to 
the backward tract in the way that the 
Governor says it should be applied. 

.13,339. Yes, but I am looking at the 
question from tlie point of view of the 
District Officer 9 — Yes. 

13.340. In the case of a partially ex- 
cluded area, will the District Officer 
correspond exclusively with the respon- 
sible Govermnent. or will he correspoud 
in respect of certain subjects direct with 
tJie Govenior to the exclusion of the 
responsible- Government 9 — ^Ilc would 
carry out the Governor’s jnstrnclioim as 
to how he sliould coiTospond. The 
Governor would be perfectly free to 
luake wl.at rules he tliougb.t lit, ' 

13.341. I see. Then the Governor 
might instruct the District Oflicers to 
correspond direct with him in rc.speot of 
certain subjects of the administration. 
Is that so 9 — He might, certainly, if he 
wished. I imagine what would happen 
(1 do not know what Sir Malcolm would 
say about tins) would bo that he would 
ask to be informed upon certain cate- 
gorical typos of quesiions, and he would 
ask to have certain papers always sent 
to him and to he kept informed, to 
take a concrete iustauce, when the man 
on the spot disagreed wirh what people 
were trying to make him say. 

Sir Sari Singh Gour. 

13.342. " Is that your conception of 
the Governor-General’s special respon- 
sibilities generally 9 — ^No, I am dealing 
now with tile partially excluded areas. 

13, .343. Yes, but that is covered by 
pai'agraph 70, clause (/). Are your re- 
marks confined only to paragraph 70, 
elause (/) 9 — Yes. I am dealing now 
with the excluded areas only. (Sir 
Maleohn Hailey.) I think that we might 
envisage the partially excluded areas as 
under ordinary district administration 
in all their incidents, but with the 
power to the Governor to override 
Ministers in discharge of tlit .special 
responsibilities for those areas, and in 
pursuance of that power he might give 
directions that particular classes of 
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CUSPS reteiTing to those areas should al- 
ways come to him. I would myself 
im^ine that they would come up in the 
ordinary' way' to the Secretariat, but the 
Governor, in order that he might be 
kept informed as to what was happen- 
ing in those partially excluded areas, 
would direct that certain classes of 
cases should always come to him after 
they had been seen by the Minister, 
and in that way he would he able to 
discharge his special responsihilities 
iiul, if necessary, override the 
Minister. But for all ordinary pur- 
poses those partially excluded areas 
would be part of the general .admini- 
stration, that ip, for adrainibtrative 
purposes, but for legislative purposes 
there might, under the provisions of 
paragraph lOS, be certain Acts which 
did not apply to them or, under the 
second part of paragraph 108, there 
might he special regulations which 
did .apply to them. That is for legis- 
lative purposes ; but 1 have described 
the position above for administrative 
puiposcs as being one of ordinary ad- 
ministration subject to any special 
orders given by the Governor in dis- 
charge of his special responsibility. 

Marquess of Zetland, 

13.344. I think I see how it would 
work in practice. IVhat you have said 
Wf)uld apply, would it, to the admini- 
stration of a special regulation passed 
by' the Governor for a partially ex- 
cluded area ? What I moan is this : 
Supposing the Governor cmicts a 
special regulation for a partially ex- 
cluded area, the administration of that 
regulation would come in the first iu- 
sfance to the Secretariat of the 
tresponsible Government 7 — ^'es. 

13.345. But it would have to come up 
to the Governor in addition to that 7 — ■ 
Yes.' 

Lord EavkeiUour. 

13.346. Secretary of State, yust go 
hack for one moment to the point Lord 
Salisbury made. The 'ivord “ provi- 
sions ’ in paragraph 70, I think it is, 
really' means the regulations ; it is Ihe 
same thing .is the regiihitions under 
paragraph lOS, is it not, or does it con- 
^mplate anything else ?— (Sir Samuel 
Hoare.) I do not quite follow the ques- 
tion. 


13.347. Paragraph 70 (/) states : 
“ The administration of areas declared, 
in accordance with provisions in that 
behalf, to be partially excluded areas ”. 
Those provisions are really tlio same 
thing, are they not — 1 ask the question 
— .IS the regulalioiis under paragraph 
108 7 — Paragraphs lOG-109. 

13.348. I meant particularly that the 
Governor would be empowered to do 
various things and you use the W'ord 
“ regulations ” 7 — Ve.s, hut it is wider 
than paragrai)h lUS ; it is paragraphs 
106-100. 

13.349. It refers to what vvill he pro- 
visions in the Act as well as to regula- 
tions of the Governor and Orders in 
Conneil 7 — Yes. It refers to all tho 
powens in paragraphs 106-109. 

iLrchbishop of Canterbunj. 

13.350. Jlight I supplement that. 
Surely' as paragraph 70 (/) is drafted, 
these provisions merely refer to the 
declarations of certain areas to ho jiar- 
tially excluded areas. It is “ in accqrd- 
anc« with provisions in that behalf ” — 
that is tho declaration of certam areas 
to he p.irtinlly' excluded areas. It doe's 
not refer n.s it stands to paragraphs 
106-109 7 — I think His Grace is right. 
It does specifically deal with paragraph 
106, hut it is intended to bring in ]iara- 
graj)hs 107, 108 and 109 by inference. 

13.351. Then paragraph 70 [f) does 
not quite carry out wiiat is iiiteiuhul as 
it is drafted 7 — will certainly' look 
into the question of drafting. I think 
it does but I will look into it. 

Lord EanJccillour. 

1.3,:?52. I think- that is cleared up as 
far as it can be cleared up f.)r the 
moment. Would it be true to say, 
spoak'ing vem- generally, that the posi- 
tion of the Governor with regard to an 
excluded, or perhaps to some extent, to 
a ]>irtialiy excluded area in .a Province, 
would he very ^similar to that of the 
Governor-General with regard to ro- 
se) ved services. Tliere would be an 
analogy between the two 7 — There would 
he an .analogy certainly between the 
Governor-General with the reserved ser- 
vices and the Governor with the totally 
excluded areas, but not the Govenior 
with the partially excluded areas. 
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13.353. Except in regard to certain 
subjects which were therein reserved to 
•■hi-m under his own regulations ? — ^Yes ; 
but I do not thmk that makes an 
analogy. The things are really in ' 
different categories. In the one ease, 
departments are actually reserved ; in 
tlie other case, they are not, and 1 
think the analogy is between the Gov- 
ernor-General with the re.served depart- 
ments and the Governor of the Pro- 
vinces with the reserved areas. 

13.354. Would you say that paragraph 
23 on page 12 of the White Paper 
would really apply in the Provinces 1 
It says “ Although the reserved de- 
partments will be administered by the 
Governor-General on his sole res-, 
ponsibility, it would be impo.ssible 
in practice for the Governor-Gene- 
ral to conduct the affairs of these 
departments in isolation from the other 
activities of his Government, and unde- 
sirable that he should attempt to do so, 
even if it were in fact possible ’. Would 
he not have to explain and discuss hie 
policy with regard to excluded areas unth 
his Provincial hlinistcrs ? — I think in the 
case of Partially Excluded Areas cer- 
tainly and in the single ease of the one 
Totally Excluded Area, just as much as 
he wished to. I do not at all want to 
see an irrevocable diidsion between the 
two. The whole basis of our proposals is 
assumed to be the basis of co-operation. 

13,355. There might be persons who 
would have their representation in the 
Province who might have interests in 
the Excluded or Partially Excluded 
Areas, and naturally they would press 
him on his policy with regard to them ? 
— Certainly, and that is the ease now. 

13.35G. What would be the difference 
between the Governor’s power in a 
Totally Excluded Area and the Chief 
Commissioner’s power in a Chief Com- 
missionei-’s Province ? — The Chief Com- 
missioner in the Chief Commissioner’s 
Province is really much more a Federal 
officer at the head of a Federal unit. 

13.357. You only propose to have one 
Totally Excluded Area, do you not ?— 
That is our proposal. 

13.358. Is there any advantage in 
having that attached to the Province at 
all rather than the Commissioner’s Pro- 
vince 1 Is it not large enough ? — The 


whole basis of our proposal is that this 
particular area is so distinct in many 
ways from the rest of India that it has 
to be excluded altogether from the 
ordinary administration. A Chief Com- 
missioner’s Province does not go half as 
far as that. 

13.359. Then the Governor of Assam, 

I suppose it would be, would have cer- 
tain powers in this area or a Chief Com- 
missioner would have in Baluchistan, 
would he 1 — ^It is very diiBeult to draw 
a close analog}', because Baluchistan is 
such a very unique territory in many 
ways with the interlocking of the Indian 
States and so on, and the tribal tracts. 

13.360. Then in the Andaman and 
Nicobar Islands, I would say ? — ^He would 
have greater powers. 

13.361. Might it not (I do not ask you 
for a direct answer to this question) be 
desirable, having regard to the very 
special circumstances' of this area and 
the fact that it will require greater 
powers, that he should not be open to 
any kind of pressure from the Provincial 
Begislaturo and JCnisters ? — That is just 
the object of paragraph 109. 

13.362. But might not it be better 
secured by putting it under a Chief 
Commissioner with perhaps wider powers? 
— 1 think exactly the opposite would^ be 
the result, and I think by making it a 
Commissioners unit you will then bring 
it into exactly the same kind of catego^ 
as these other Commissioners’ units, in 
which there would be likely to be much 
mpre influence and interference broaght 
to bear from ibe politicians. 

13.363. Federal pressure in the Clnef 
Commissioner's Pro'vince 1 — It does not 
matter which. If Lord RankeUlour lias 
in bis mind a preference for bringing an 
area like this directly under the Gov- 
ernor-General and taking it out of the 
Governor of the Province, I think he 
will find that that change would ho a 
mistake, for tliis reason : It is very im- 
portant for these districts to have people 
dealing with them who really know in de- 
tail the local social and economic con- 
ditions. lYe are definitely of opinion, 
after some of the most expert opinion 
upon it, that they are much more likely 
to be treated sympathetically and in- 
telligently if directly connected with the 
Province, that is to say the Governor 
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of the Province, rather than with any 
more centralised machinery. Our pro- 
posal is definitely, as we believe, in the 
interests of the Backwards Tracts. 

13.364. I may say that all I was 
driving at was that it should be rather 
the special responsibility of the Governor- 
General than be mixed up with anj’ Pro- 
vincial politics ? — I do not think it is 
mixed up with any Provincial politics. 
Under paragraph 109 we have gone as 
far ns we can to prevent it being mixed 
jip with ■ Provincial polities. 

13.365. It is just a matter of opinion. 
You have come to the conclusion that 
the special interests will be protected in 
that way ? — That is the definite view of 
the people I have consulted both on the 
spot and here. 

13.366. Then might Pask for a moment 
about the intern.al powers of the Gover- 
jpor. For instauco, will lio ho nhio (o 
have his own special police force for the 
Excluded Areas which work under him 
directly ? — He could have whatever he 
wanted. 

13.367. And the money for that will 
be non-votable ? — Yes. 

13.368. Now the only other thing I 
want to ask you is this. I presume that 
in various places there are groups of 
scattered aboriginal tribes which it would 
be impossible to mpke excluded areas, 
and yet you might want completelj' to 
exclude tliem from the ordinary Provin- 
cial Government. Could you have any- 
thhm ill tile nature of some special in- 
spection or protection of them ? — I can- 
not tliink of any group of that kind 
that it would be likely that we should 
want to exclude from the Provincial ad- 
ministration. There is at present a pro- 
cedure to deal with these scattered bodies 
of backward people under an Act called 
the Scheduled Districts Act of 1874, and 
I think in any new constitution there 
T.’ould linTC to be similar powers of that 
kind. The difficulty. Lord Rankcillour 
^ill see, is roallj- a practical difficulty. 
You have got these small bodies of people 
®™ttercd in and out of the ordinary 
life of. Province. Practically it would 
he quite iinpossiblc to exclude them from 
the Provincial Ijcgislature. "Wliat you 
can do under this Act is to ensure that 
there is special treatment for then\ 


23,369. lYill that be definitely con- 
tinued in the Constitution Act ? — (Sir 
'Malcolm Haileif.) The Scheduled Districts 
Act of 1874 is an Indian Act, Sir, and, 
subject to anything that may be said 
in the’ Constitution Act, that would .'^till 
remain in force. The Committee may 
have to consider afterwards how far they 
would pro\'ide specially for the continua- 
tion of that Scheduled Districts Act. If 
I might explain it to the Committee, the 
effect of that Act is that in regard to 
certain areas referred to in the Act the 
Local Government can, with the permis- 
sion of tlic Governor-General, restrict 
the application of certain Acts or apply 
new Acts to it only until modification, !o 
that wliere you have scattered tribes like 
the Gonds and Bhils and tribes which 
are undely scattered in some parts like 
the Central Provinces you can by that 
provide that land legislation, for in- 
stance, shall only apply to them in a 
particular way, and it might be neces- 
sary, in considering the Constitution 
Act, to say how far the Scheduled Dis- 
tricts Act should be modified or not. 

Lord Eanl-eillottr.] You might put a 
clause in the Constitution Act continuing 
certain Indian Acts specified in a 
schedule to the Constitution Act, might 
you not — incorporating them. That 
would bo a subject for consideration. 

Jlarqucss of Salisburn. 

13.370. Let us be clear about this. 
IVliat I understood from Sir Malcolm 
was that this power i.s in the hands of 
the Local Government '? — Subject to the 
issue of notification by the Governor- 
General in Council. 

13.371. So that, if it were simply em- 
bodied in the Constitution as it stands, 
that would be in the power of the 
resjionsible Government of the Province 7 
— Ves. 

Lord EankeiUottr. 

33.372. I think you have specially in 
your mind, have yon not. Sir Malcolm, 
cases such as the law relating to fore- 
closure and restraint and such like 
matters ? — Yes. 

13.373. !Might it not be desirable to put 
a more definite pro\ision as part of the 
Constitution, perhaps on the motion of 
the Governor, applying the provisions yon 
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want, whether they are in the Depressed 
Classes Act or not, to the partia% ex- 
cluded areas ? — (Sir Samuel Hoare.) 
Lord Rankeillour, if I may intervene, I 
think is raising a new point. In the 
partially excluded areas we retain these 
power's. 

13.374. You have retained them,? — ^We 
have, yes. 

13.375. Under the Depressed Classes 
Act ? — Under the partially excluded 
areas the Governor is free to apply 
what legislation he likes at his dis- 
cretion. I understood Lord Rankeillour 
to be dealing with the difficult case of 
scattered backward tribes who are not 
inhabiting excluded areas at all. 

13.376. Yes ; and I think m 5 ' last ques- 
tion ought not to have been “ partially 
excluded” — I meant the scattered tribes. 
What I was asking was : Could not pro- 
vdsions for their protection — whether 
there are enough in the Depressed 
Classes Act or not — ^be incorporated in 
the Constitution Act ? — (Sir Malcolm 
Hailey.) It would require a rather care- 
ful study of the exact provisions which 
would have to be undertaken. 

Archbishop of Canterbury.] hlay I ask 
what Lord Rankeillour means by the 
Pepressed Classes Act ? 

Lord Rankeillour.] I meant the 
Scheduled Districts Act — I beg your 
pardon. 

Sir Eari Singh Gour. 

13,377. Are not there already pro- 
visions in the various local Acts protect- 
ing these backward classes and tribes 
like the Gonds and Bhils ? — In some 
cases there are, but there are some 
tracts of country like the Kumaun Divi- 
sion of the United Provinces, where the 
Scheduled Districts Act applies, and 
under that Act there have been certain 
restrictions on the powers of the Civil 
Courts. It was those cases that I was 
thinking of. They are not very numerous 
because actually the areas now under 
the Scheduled Districts Act correspond 
fairly closely with the areas which it is 
proposed to bring under the definition 
pf partially excluded areas, but there 
might be some cases lying outside those 
to which I understood Lord Rankeillour 
alluded, which might have to be provided 
for by some such promsion as the Sche- 


duled Districts Act. That would require 
examination in detail to see ho-u; far they 
still exist. 

Lord Rankeillour.] If the point is 
seized, I will not press it any further. 

Sir Reginald Craddock. 

13.378. Secretary' of State, I had been 

intending to put some questions about 
the Scheduled Districts Act. That has 
already been dealt with, to a great ex- 
tent, but I want to know whether a 
partially excluded area means exclusion 
from the Constitution Seheine ; that is 
to say, would they be constituencies in 
those areas, or would they be excluded 
from sending representatives to the 
Legislative Council ? — (Sir Samuel 

Hoare.) They would be, Sir Reginald, iii 
the same position as they are now. I 
am told that in certain cases they are 
divided into constituencies ; for instance- 
I believe, in some parts of Chota Nagpui“ 
That presumably would continue, but it 
would be for the Goyernor to use his 
discretion as to whether it should con- 
tinue and as to how far it should con- 
tinue. 

13.379. Supposing he did not consider 
that the inhabitants of an area of that 
kind were really fit to exercise the fran- 
chise, would not he be able to nominate 
somebody to the Legislative Council who 
would be able to represent in that Council 
the interests of those aboriginals ; for 
example, I believe that in Bihar and 
Orissa, for some considerable time, the 
interests of the aboriginals were served 
on the Council by the nomination of a 
missionai'y ? — (Sir Malcolm Hailey.) Per- 
haps I might, just for the infoi'mation 
of the Joint Select Committee, point out 
that there is in paragraph 173 of the 
first volume of the Statutory Commi^ 
sion’s Report a certain amount of detail 
given as to the existing representation 
enjoyed by what would in future be called 
the partially excluded areas. It says, for 
instance, that in Bihar and Orissa the 
aboriginals have in three of the consti- 
tuencies a definite preponderance, and 
have elected two of their own Members 
in three of those constituencies. 

Chairman. 

13.380. "Will you give me that reference 
again, Sir Malcolm ? — ^It is at page 160, 
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iny I-iord Chairman. Whereas in the re- 
maining seven constituencies the repre- 
sentatives are not tliose of the aboriginal 
classes at all. So with regard to Madras 
and with regard to Assam it gives ddtails 
of the existing representation. It is pro- 
vided in the White Paper that there shall 
be special representation for the local 
Councils, for the backward areas, on page 
93. It is proposed there, for instance, 
flint in Bihar there should be as many 
ns seven special representatives and nine 
in Assam. (Sir Sanniel Hoarc.) We 
have not sjieeifled as to how those repru- 
bcntatives should be selected. 

Sir Phiroze Sethna. 

13.381. They will not be nominated ? — 
We have not made any specific proposal. 

13.382. There is to be no nomination 
in the Provincial Legislature ? — That is 
what we have generally said. Generally 

that is the case, but it should 
be noted that in, Appendix III at page 
91, -sub-section (7), we have stated that 
in those exceptional cases the method, of 
filling seats assigned to representatives 
from backward areas is still under in- 
vestigation and the number of seats so 
assigned would be regarded, as provi- 
sional. I would like the Committee and 
the Delegates, if they would, to regard 
this a.s a very * exceptional case and not 
necessarily apply to it all the principles 
that might be applicable everywhere else. 
It is a definite exception. 

Mr. ill. E. Jayaker. 

13.383. Does the White Paper give 
them representation in the Federal Legis- 
lature ? If you will kindly tuni to page 
90, Appendix II, where you have got a 
list, at the bottom of that list on the left- 
hand column is the heading: “Non- 
Provincial ” ? — ^Yes ; wm do not give them 
any representation in the Federal Legis- 
lature. 

13.384. You do not include them in the 
words ‘Non-Provincial” 7— -No. 

13.385. I want, therefore, to laiow that 
they are not mentioned anywhere in this 
list 7 — They are not mentioned purposely. 
We somehow felt that one or two repre- 
sentatives in the Federal Legislature 
iTaUy^ would not effectively represent 
their interests. 


13.386. I am asking this quc.stion be- 
cause I have a recollection that the 
Statutory Commission recommended that 
they might be given one or two seats in 
the Central Legislature. That is my 
rceolleetion ? — Be that as if may, it is 
really a question for us to consider 
whether one or two selected jiersons from 
these admittedly very backivard areas, 
Avilh very little in common Avith the 
Federation ns a Avholc, arc really going 
to adA-anee the interests of the backward 
tracts. 

Sir Phiroze Sctlnin. 

13.387. The same argument Avould 
apply to the Provincial Legislatures 7 — 
I do not think so, because in the Pro- 
vinei.al Legislatures you can give obviously 
a more effective representation ; in the 
Federal Lcgislatiire obAu’ously they could 
not have more than, one or Iaa’o, Avhereas 
in a Provmeial Lcfrislaturc, for instance, 
Bihar, aa'c suggest they should IiaA'e scA-en, 
and that is an effective body. 

Dr. B. E. Amhcdknr. 

13.388. In Assam, there arc nine 7 — In 
Assam there are nine. 

Sir Ecginald Craddock. 

13.389. You mentioned, Secrefarj’ of 
State, that the only totally excluded 
areas outside the North-We.st Frontier, 
and so on, Avere to be found in Assam. 
There are also the Chittagong Hill tracts 
about Avhieh I haA’e no doubt Lord 
Zetland AA-ould know, but, as they are 
on the borders of Bunna near the Arakan 
Hill tracts, they AA-ouId fall into the same 
categoi-y as the excluded portion, of 
Assam, and the same no doubt Avould 
apply to the similar areas in Bunna 7 — 
I do not knoAv Avhether Sir Reginald i.s 
asking me a question. If so, I am not 
quite sure what it i.s. 

13.390. I Avondcred AA'hetbor when you 
said “confined to Assam,” you had in 
mind also the Chittagong Hill tracts and 
the parallel areas in Burma 7 — Yes, I had 
first of all in mind the Chittagong area 
•and, under our propos.als, we treat that 
as partially excluded and not totally ex- 
cluded. We think it docs differ in some 
respects from these rather wilder hill 
tracts in Assam. As to Burma, I think 
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we had better discuss the Burma ex- 
cluded areas when, we come to the more 
detailed consideration of Burmese ques- 
tions. 

13.391. The only reason I mentioned 
that was because one of the witnesses 
yesterday put forward the plan that geo- 
graphically and administratively there 
were certain areas which are now in- 
cluded in Assam which had better be 
brought under the same administration 
as the parallel areas on the borders of 
Burma. I have mentioned this because 
it interested me. The suggestion came 
from an Assam officer. I should not 
have dared to suggest it even 9 — 1 am 
always a little nervous of starting upon 
a new delimitation of Frontier Provinces, 
and so om I do not know what Sir Mal- 
colm Hailey would say from bis experi- 
ence on a point of that kind. (Sir 
Molcoluv Hailey.) The definite suggestion 
made was that there were certain areas 
in the Assam Hill tracts which were so 
similar to neighbouring areas in Bum\a 
that it might be possible to constitute a 
new Chief Commissioner’s charge taking 
.up both the Assam and the contiguous 
Burma tracts. I think that would be a 
point upon which the Government of 
India would have to be consulted, par- 
ticularly with reference to the strategic 
position and also the question of commu- 
nications, before it would be possible for 
the Secretary of State to commit himself 
to any opinion at all. 

Sir Sari Singh Gour. 

13.392. And not forgetting the ques- 
tion of finance 9 — The communications are 
of extreme difficulty there. 

Major Attlee. 

13.393. "Was the suggestion a Sub-Pro- 
vince of Burma 9 — ^Tes, a Sub-Province 
which would probably, according to the 
udtness, have to be administered from 
Burma, but if Burma is to be separated, 
the whole question of the strategic posi- 
tion on the North-West Frontier would 
have to be taken into consideration. 

Chairman.'] It is perhaps doubtful 
whether that matter can usefully be 
pressed any further this morning, Sm 
Reginald. 


Sir Reginald Craddoch. 

13,394. There was another point which 
was raised yesterday upon which I 
should very much like to put a question 
to the Secretary of State. In the Cen- 
tral Provinces, these aboriginals are, you 
might say, scattered in almost eve^ 
district of the Province, and, indeed, in 
Berar too the Korkus are a special 
aboriginal class. All these areas are 
included in certain special districts of 
the ordinary law, and administration 
goes on in those areas and always has, 
but, at the same time, the interests of 
the aboriginal and backward tribes are 
apt to be sacrificed if you do not have 
some measures for protecting them. In 
the Central Provinces, there was re- 
cently a measure to prevent the aliena- 
tion of land, to protect them and their 
lands from alienation. , That urns cer- 
tainly right, and certainly should have 
been done earlier, but one -of. the reasons, 
why you do not get legislation of that 
kind put forward is that the communi- 
ties themselves are so scattered under 
entirely different officers that oases for 
the necessity do not come to light until 
a great deal of the mischief has already 
been done. The two witnesses yesterday, 
who were extremely anxious about the 
welfare of these tribes both in and out- 
side- the forests, wanted some .special 
protection for them. It' can hardly be 
geographical except in a few cases like 
the Chanda Zemindari, but it requires 
all the same someone who is specially 
charged with that duty, and T put it to 
the witness, and I also ask the Secretary 
of State about that, whether he would 
al.'io take into consideration the possi- 
bility of attaching to the Governor’s 
charge such a post as that of superin- 
tendent of aboriginal tribes. It would 
only want one officer of that kind who 
would visit all these places in the Pro- 
vinces, and see how far the interests of 
those tribes were being looked after by 
the several District Officers into whoso 
charge they happened to fall. Such an 
officer would then keep the Governor 
informed of any measures that were 
necessary for the protection of these 
tribes, whether as regards liquor laws, 
‘which would have to be very carefully 
extended towards these areas, or money- 
lenders, litigation, and so forth. One 
point that the witnesses made was that 
there were tribal customs and laws of 
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tliesc tribes, but such laws hail not been 
recognised, and they were dealt with 
oiidcr the ordinary law, mainly that ap- 
plicable to the Hindus. I wauled to 
know whether the Secretary of State 
would be prepared to consider jin appoint- 
ment of that kind on the Governor’s 
charge ? — (Sir Samuel Hoarc.) The diffi- 
culty is that Sir Reginald’s proposal 
really goes a very long way, and it might 
go further than I think he w’ould desire. 
He admits himself what is tlie state of 
affairs now, namely, that tiiese scattered 
people arc also subject to the ordinary 
I.aw of the Provinces. 

Sir Hari Singh Gour. 

13.395. Modified by special laws acting 
in their favour ? — The Scheduled Dis- 
tricts Act and other Acts. 

13.396. And modified by special l.aAvs 
acting in their favour ? — And Idj special 
Jqcal laws enacted in their favour. It is 
going a long way to give the Governor 
a special officer acting under him with a 
responsibility for dealing with questions 
that really cover the whole administra- 
tion. That is the ijractical difficulty. I 
would have thought myself that the way 
to deal with these scattered people is 
rather on the lines of the Scheduled 
Districts Act and the existing local legis- 
lation, rather than to set up that kind 
of special organisation, but I do not 
know what Sir Malcolm Hailey would 
say about it. (Sir Malcolm Hailey.) I 
gather that the proposals made by tne 
witnesses yesterday and, ' to a certain 
e.xtent, endorsed by Sir Reginald 
Craddock, were that there should be a 
special adviser for the Government in 
regard to these particular people in their 
Particular areas. It was not, ns I 
Understand, the intention to give the 
Governor any special powers, nor svas it 
proposed to bring these special areas 
under regulation as partially excluded 
areas. The matter was one for advice 
only. 

Sir JReginald Craddock. 

_13,397. Yes, that is so, Sir Malcolm. 
Wliat is required is a peripatetic officer 
who would find out the actu.al facts in 
these various places, find out whether 
the various officers concerned in the 
administration were looking after or 
failing to look after the interests of these 


tribes and bring those facts to the notice 
of the Governor who would then take 
action or not as he thought fit. It is a 
question of intelligence and information 
about these tribes more than any inter- 
ference with administration, except in so 
far as the result of such reports might 
lead him by means of the Scheduled Dis- 
tricts Act or in exercise of his own re- 
sponsibilities to such people to take 
action for their better protection ? — If 
I might say so, Sir, I thi.uk that that is 
a point which might well be considered 
as a recommendation, though it is a de- 
cision that would have to rest with the 
local government itself. 

13.398. Yes 7 — The local government 
in effect would be creating an officer 
silimar to that which has been created in 
some Provinces for looking .after the 
special interests of depressed el.asscs ; 
in others, for looking after the special 
interests of labour, and, in one Province, 
for looking after what arc known as the 
criminal tribes. Most of those officers 
arc advisory, and their posts were 
created by the loe.al government them- 
selves in order to obtain the necessary 
infonnation and advice. 

Mr. M. li. Jayaker. 

13.399. Might I just clear up one 

point which has been raised which nri.''cs 
out of the questions put by Sir Reginald 
Craddock. Under the White Paper 
Scheme, as you have it here, there is 
nothing which allows the Governor to 
enjoy special responsibilities over any 
backward tract unless that backward 
tract is declared to be a partially e.v- 
clnded area ? — Th.at is so. ' 

13.400. Or a totally excluded areas 7 — 
That is so. 

Marquess of Salisbury. 

13.401. Is that quite clear, that out- 
side an exeluded or partially excluded 
area the Governor has no special re- 
sponsibilities to look after the aboriginal 
tribes ? — Save in so far as it might come 
under any of his speci.al responsibilities 
described in Prop'osal 70. , 

Archbishop of Gatifcrhurtj. 

13.402. But these deal only .specifically 
with partially excluded nre.as. Mr. 
Jayaker has just anticipated the diffi- 
cnity which I have. I underst.und there 
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are these what may be called tpoeial 
areas which are dealt with now, I under- 
stand, under this particular iScheduled 
Districts’ Act, but they arc quite differ- 
ent from partially excluded areas. The 
Governor has a special responsibility for 
partially excluded areas, but T think Mr. 
Jayaker is right ; there is nothirjg in the 
White Paper to give him any special re- 
sponsibility over these special areas ? — 
That is so (Sir Samuel JJoare.) The 
answer is that it is so as His Grace 
suggests. 

Marquess of Zetland. 

13.403. Might not that come under 
paragraph 70 (h) 1 Might they not be re- 
garded as minorities ? — Thev' might be 
minorities, but it is also conceivable that 
they might be majorities in a particular 
district. 

13.404. Hot all over India 9 — blight 
Ihcj’ no^t he a majority in a Province ? 

Sir Pltiroze Sethna.] He%'cr in a Pro- 
vince. 

Mr. M. B. Jayaker, 

13.405. There is no provision like pata- 
graph 108 with reference to minorities ? 
—No. 

13.406. Therefore, that provision can 
be applied to a backward tract only in 
the event of its being declared by His 
Majestj' in Council as a partially ex- 
cluded area 1 — ^Yes. (Sir Malcolm 
Hailey.) I described the officer os an 
adviser to the local government, not 
necessarily to the Governor, and I think 
that was Sir Eeginald Craddock’s own 
definition of him too. 

Sir Reginald Craddocl:. 

13.407. I only want to know whether 
the Secretary of State will consider any 
method of getting round c.r of extending 
the special powers of the Governor to 
eases of this kind. They are territorial 
in a sense but not in a compact sense. 
They come under the ease under in- 
vestigation simply because of the n.iture 
of the inhabitants and they might be 
found in a comer of one district 
or in a corner of another district, but 
they are so scattered that it i-v very 
difficult to treat them under the Sche- 
duled Districts’ Act, for example 7 — 
(Sir Samvel Hoare.) Certainly, Are will 
look into the point. It has not been 


absent from our minds. The difficulty 
is the practical difficulty of dealing with 
it. 

Marquess of Zetla7id. 

13,408. Secretary of State, surely it 
would be held to come unde.' paragraph 
70 (h), Avhich says “ In the administra- 
tion of the government of :i Province 
the Governor Avill be declared td have a 
special responsibility in respect of (h) 
the safeguarding of the legitimate in- 
terests of minorities.” Surely, they may 
be held to be minorities in the Province I 
— We have always had in mind when ive 
ivere dealing ivith minorities, the recog ' 
nised religious communities, namely, the 
communities that have fonned the sub- 
ject of the various communal decisions. 
There is considerable practical difficulty 
w'hen you got aivay from that conception. 
You then get into all manner of difficult , 
questions, as to whether a particul^^' 
body in one community are"a-minorilt)' 
and so on, as to w-hethor a particular 
party of people are a minority, and so 
on. That is our difficulty. 

13.409. Arising out of that, have you 
actually draAvn up a definition of 
"minority” ? — Wc have never drawn up 
a definition of “minority,” but in our 
discussions we have always assumed that 
the minorities meant the religious com- 
munities. 

13.410. That maj’ be so in our dis- 
cussions, but when you are administering 
the Act, surely you have to have a 
definition of a minority if you are to 
administer it efficiently 7 — ^I am not quite 
sure Avhether it is so. I should like the 
vicAvs of the Committee upon a point of 
that kind, AAffiether it is AA’ise to make a 
rigid definition. 

Mr. ZafruUa Khan.] On that point. 
Secretary of State, I Avas AA’ondering 
AA’Iiether you are coiTect in stating that 
it has been in the discussions assumed 
that the minority should be so restricted. 
If you AA'ill kindly turn to, page 18 of 
the First Eeport of the Bound Table 
Conference, paragrhph 16, which deals . 
with this matter, so far as the Governor- 
General is concerned, you will find that 
the expression there Aitod in the last 
three lines is “serious prejudice to the 
interests of any section of the popula- 
tion must be avoided.” That ih Avhere 



193 


{his particular safeguard started from. 
Then, if you -will kindly look at page 28 
of tlio Third Report of the Round Table 
Conference, paragraph 7 (n) “it \va.s 
generally agreed that they should be the 
following : (tt) the protection of 
minorities.” There is a note on that at 
the bottom of the page which says that 
"Jilr. Zafrulla Khan proposed for the 
wording of (n) ‘the avoidance of pre- 
judice to the interests of any section of 
the population so it was not assumed 
throughout that minorities should be 
restricted in the way you suggested. 

Dr. B. R. Ambedkar. 

13.411. Also the fact that they are in- 
cluded in the Communal Award by hav- 
ing a certain number of seats assigned 
to them. Would that not also bring 
tliem under the definition of “minori- 

. ties ” ? I mean if, as you said just now, 

\olc minorities would be those communi- 
ties that are covered by and included in 
the Communal Award, I should imagine 
the Baolrward Classes also would be in- 
cluded in the Communal Award ? — I 
think after this discussion I had better 
look once again into this very difiicult 
question of these comparatively small 
bodies of people scattered about outside 
the Excluded Areas, and perhaps Mem- 
bers of the Committee and the Dele- 
gates -(rill also think over the best way of 
meeting what appears to be a rather 
general desire. 

13.412. Jlight I draw your attention, 
Secretary of State, to the peculiar posi- 
tion occupied by the Criminal Tribc.s. 
The Criminal Tribes are more or less 
scattered in the general population. I 
am speaking of the particular experience 
of Bombay ; I suppose it is so in other 
Provinces. Now in order to protect the 
Criminal Tribes, which are, as I say. 
scattered in the general mass of the 
population, there is, I think, a Govern- 
ment of India Act caUed the Criminal 
Tnbes Act. I am giving an illustration 
ni order to suggest a method of protect- 
ing them. That Act gives the Governors 
'oine powers to make regulations with 
regard to the movements of these people 
and their interests. Would it not be 
possible for the Governor under par.-!- 
g^ph lOS to pass some such regulation 
a teofing the mode of li'n'ng or protec- 
lon of those people, although thev mav 

Lionno . 


be scattered ? — It would onlj' be possible 
under these clauses in the Excluded 
and partially Excluded Areas. 

13.413. What I wish to put to you is 
this : Mould it not be open, for instance, 
to tlie Governor under paragraph 108, 
once he has got a definition of a person 
belonging to a tribal area or an ab- 
original class, to make certain legislation 
affecting him whether he stayed in the 
Excluded Area or whether he stayed in 
the population, as is the ease with the 
Criminal Classes ? The legislation of the 
Criminal Classes affects the members of 
the particular tribe no matter where ho 
stays ? — (Sir Malcolm Hailey.) The 
Criminal Tribes Act is no longer a 
Govemment of India Act. They have 
become matters of Provincial legislation. 
The Criminal Tribes Act gives to the 
Ijoeal Government not specifically to the 
Governor, power to control tlie move- 
ments, to register and restrict in various 
ways persons who fall within the defini- 
tion of Criminal Tribes as notified by the 
Local Government. Therefore it would 
be ditficult to apply that analogj- to the 
extension of the special protection of the 
scattered aboriginals or Backward 
Classes. In any case, that is a matter 
which the local Legislature could undpr- 
take now of its own initiative. My point 
was that it gives no special power to the 
Governor as apart from the local govern- 
ment. 

13.414. But under paragraph 108 the 
Governor could, for instance, by notifica- 
tion elassif 3 " people as belonging to ab- 
original or Backward Areas, and then 
pass legislation affecting them, no matter 
where they stayed? — (Sir Samuel Hoare.) 
I do not think he could do that under 
paragraph 108. Under paragraph 108 he 
could only deal with people living in the 
scheduled territory. 

Jlr. If. R. Jayaker. 

13.415. May I mention in this connec-- 
tion that although there is a feeling in 
India that proposals lOG to 109 of the 
Wliite Paper withdraw from the influence 
of the Legislative Council large tracts 
and large numbers of people who are un- 
fortunate Indians and who are in a back- 
ward state of civilisation, may I assure 
him that if he goes on still adding to 
this principle by giving the power to 
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the Governor under paragraph 70 to deal 
as a special responsiMlity with Backward 
Tracts which are not declared to be Par- 
tially Excluded Areas, that feeling will 
be considerably increased ? — We have 
tried to take into account every point of 
view, and I ani aware that there has 
been considerable,! nervousness in India 
as to the extent of these areas. Having 
taken those views into account, and hav- 
ing also consulted the best expert opinion 
that was available from the tracts them- 
selves, we think that our proposals are 
upon the whole sound ones ; but I hav’e 
always thought that somehow or other it 
might ,1)6 a good thing, whether by appli- 
cation of the Scheduled Districts Act or 
some plan of that kind, to have done as 
much 'as we could to safeguard the rights 
of these small scattered communities. 
My difficulty has been to find a practical 
way of doing it in which in the first 
place you would not make a big issue be- 
tween the Local Government and the 
attempt that was made with probably a 
disastrous effect upon the tribes them- 
- solves, and also at the same time to safe- 
guard the interests of these people. It 
is a difficult practical question. 

13.416. But the Acts by which they 
are at present governed are Acts of the 
Local Legislature 1 — ^Yes. 

13.417. Those Acts do not remove them 
from the purview of the Local Mag^- 
trates ? — ^No. 

13.418. The suggestion was made that 
in those Backward Tracts which are not 
declared either Totally or Partially Ex- 
cluded Area's, the Governor would have 
the power of talcing them out of the 
Local Legislature by adding a clause to 
proposal 70 or by similar other provisions 
they will be removed from the influence 
of the Local Legislature ? — What I have 
had in mind was some means of ensuring 
a continuance of the protection that 
they already receive under this Act of 
1874 and under the various Provincial 
Acts. 

13,410. Provided you give the power 
to the Local Legislature to give them 
that special protection ? — Tes. I think 
what is in the minds of several members 
of the Committee is whether our obliga- 
tion does not go somewhat further than 
that. 


Marquess mf Salisbury, 

13.420. Yes ? — Namely, to make some 
special provision under which these Local 
Acts -(vill continue. 

Lord Irtvin.] If I may interject, I sup- 
pose, Mi\ Jayaker, it might be argued 
that the Local Legislature of the futvae 
will differ in this regard in one vital 
matter, in that the official element will 
no longer be there, and therefore from 
that point of view it might be argued 
that 'if, as Lord Zetland suggests, it were 
thought desirable to extend the defini- 
tion of minorities to allow the Governor 
in the last resort, if the Privincial Coun- 
cil were not doing its duty, to inter- 
vene, that special responsibility would 
be replacng the official element. That 
is what it amounts to. 

Mr. ilf. 'R. 'JayakerT ' — • - ' 

13.421. My difficulty is that I am not 
quite easy in my mind in assuming that 
the Local Legislatures would be in- 
different to or unmindful of the special 
protection which these tribes desire. 
After- all, these Acts are the Acts of the 
Local Legislature ? — ^Yes. Let me dis- 
abuse Mr. Jayaker of any idea that he 
may have in his mind that this implies 
distrust of an Indian Legislature because 
it is an Indian Legislature. My distrust 
goes a good deal further than that. My 
anxiety is to prevent politicians, British 
Indians or anybody else, interfering with 
people whose conditions are so different 
as to malce the political conditions really 
inapplicable to them. I should say 
exactly the same of the British House 
of Commons in distinctions of this kind. 

13.422. But perhaps the Secretary of 
State is not aware that many of the 
class called politicians have been the 
prime movers in starting societies for the 
regeneration of these Backward Classes 1 
— That is certainly so, but the natural 
inclination — licre perhaps I am general- 
ising from one’s experience — of any 
democratic legislature is to attempt to 
impose uniformity upon everybody else, 
and it is just this attempt to impose 
uniformity that does make the trouble 
with people who are really living in quite 
a different world. 
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Sir Austen Chamberlain. 

13,423. May I ask one question before 
this point is left 7 Secretary of State, 
do I’oii propose at any time or 'when 
drafting the Constitution Bill to introduce 
a definition of minorities 7 — We have not 
90 far contemplated putting in a defini- 
‘ tion. 

j 13,424. I am not sure that I am right, 
I but might not a case be taken before 
tlic Supreme Court which would turn 
upon the question whether somebody was 
a minority or not, and therefore whether 
the clause of the Act which was in dis- 
pute (lid or did not lawfully apply to 
'Jt 7 — ^No, it cannot come into the Courts, 
Sir Austen, under the last paragraph of 
Section 70 at the top of page 50 : “ It 
ml! be for the Governor to determine 
in his discretion whether anj' of the 
i^pcdal responsibilities’ hei’C described 
are involved by any given circum- 
stances.” That is intended to safeguard 
the position. Of course. Sir Austen, if a 
niore precise definition is needed one 
Blight use the veliicle of the Instrument 
of Instructions. 

Jlarquess of Salisbury. 

, 13,425. You see, the word is so vciy 
R’iclo now. Everybody belongs to a 
minority 7 — I think we have always con- 
templated that j'ou would give instruc- 
tions to the Governor-General and the 
Sovemors as to how he could apply those 
powers. 

. Lord Eankeillour. 

13,426. It comes in- under Section 18, 
eo 7 — ^I have just said so. 

Lord 'Winterton.'\ At the Third 
lound Table Conference we discussed 
his matter, and the result of our discus- 
mns was mentioned by Mr. Zafrulla 
Gian at an earlier stage at page 28. 
piero in our Report, we actually said : 
The actual terms on which the several 
terns should be expressed formed the 
Bbject of some discussion, but it should 
c made clear in the first place with re- 
^rd to the list that the actual wording 
r the items does not purport to be ex- 
'rL\=scd hero with the precision, or in the 
orm, which a draftsman, when the stage 
stnes for drawing a Bill, 'would neces- 
only find appropriate.” That would 
L109RO 


seem to imply that the sense of our 
discussion on that occasion was that there 
would have to be some further definition. 

Major C. R. Attlee. 

13.427. hlight I ask the Secretary of 
State further on that, does not it go 
to the whole question of the power of 
the Governor-General with regard to 
legislation 7 As Lord Salisbury says, 
everybody is a minority ; every Act of 
Parliament damnifies some minority, and 
it is a very important point that there 
should bo laid down some restriction 7 — ' 
Yes ; })ut I would suggest that member's' 
of the Committee, before they fonn any 
final eonelusion upon a point like this, 
should consider the alternative — ^whether 
it is not liBlter that the direction should 
be given in the Instruments of Instruc- 
tions. I think they will find when they 
come to mahe a precise definition of' 
minorities it is very difficult. They may 
find that an attempt at definition ■rvill 
really do harm to what wo have all got 
in mind, namely, that certain fairly 
recognised minorities should bo safe- 
guarded. 

13.428. "Will not that also involve a 
definition, and ns the instnictions can 
be altered from time to time that po'wer 
of pi'oteeting minorities would be subject 
to the fluctuations according to the in- 
structions from the Homo Government 
to the Governor 7 — ^You see. Major Attlee, 
it does not take legal form in the instruc- 
tions ; it cannot .be brought into Court. 
One wants to avoid the kind of ^centin- 
gcncy evidently felt 1)5’' Sir Austen 
Chamberlain. 

Archbishop of Canterbury.] That is 
an important point we have yet to con- 
sider with regard to the Federal High 
Court, is it not, Mr. Secretary of State, 
whether it should have any power of 
interpreting Instruments of Instructions 
and Instruments of Accession as well 7 

Marquess of Reading. 

13.429. In so far as the Instruments 
of Instructions or of Accession are in- 
corporated in the Statute, whether in the 
Schedule or not, they are part of the 
Statute and would be considered by a 
Court- if the proper occasion arose. I do 
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jiot see how you can prevent that ? — 
should like to deal with that more gene- 
ral question when we come to the 
Federal Court. 

Lord lVinterto?i.] But does not the 
difficulty arise there of making it open 
to the Courts to discuss what Hrs 
Majesty has .said 7 

® Chairman. 

13,430. It might he tnorc convenient, 
■Secretary of State, if that matter were 
dealt with at a later stage when we are 
dealing with the Courts 7 — I think so. 

' kliss Pichford. 


Sir A.hdur RalUm. 

13.437. Is the entire district of 
jeeling, including the seat of GoTen 
ment, Partially or Totally Escladedf 
I am circulating a suggested list of tl 
districts that we should propose | 
schedufe as Tofaify Fxcfnded or Partial 
Excluded Areas. 

Miss Pickford. 

13.438. Thank you ?— We have 
into account very much the 
treatment of these districts ; that is rail 
what has guided us in dislingniskmff h 
tween one and the other. 

Lord Eustace Percy. 


13.431. The Secretary of State has 13,439. Secretary of State, in p, 

said that it is only contemplated that the paring 3-ouj- list were you pioposkgl/ 
Hill Tracts of Assam shall be a Totally declare partially excluded areas coik 
E xcluded Area 7— Yes. ing anj' considerable'psil of the Cenfn! 

13.432. Leaving aside for the moment Province.? about wliich Sir Eegii^ 
Burma, are there any areas which at the Craddock was C]Ucstioning yon 1— M 
present moment are administered as not any districts that are not alidt 
Totally Excluded Ai-eas which would treated ns back-ward tracts. Thors m 
under the Wliite Paper be Partially Ex- Jio other districts. 

eluded Areas 7 — I think generally speak- 13,440. But there are schednled te 

ing the answer is. No ; I think No triefs in the Central Provinces, are ll* 
covers it all, but there may be minor not ? — (Sir Malcolm Hailey.) Theisw 
details. certain districts which liavc come utfe 


J3r43S. I yyjis irondaevng beesase of 
page 159 of the Statutoiy Commission 
Eeport, where _ it seems to put, for in- 
stance, the Chittagong Hill Tribes ns a 
Totally Excluded Area and also an 
area_ in the Punjab 7 — The ai-ea in the 
Punjab is a very minute area which is 
so far laway that nobody can administer 
it under any adininisti-ation. Sir 
Malcolm Hailey tells mo that nobody 
ever goes there, and they cannot get 
there because there is too much snow. 

13,434. I was thinlung more of the 
Chittagong Hill Tracts ?-Tes, in the 
case of the Chittagong Hill Tracts we 
recommended that it should be Partially 
than, Totally Excluded, 

'’5, Then the position of that tract 
hanged ?_There is a change 
"gu is^ really with Dar- 
lue Chittagong Tracts ; 
■'H for the reason I have 
I'd comes into the Par- 
.Area, 


the Seliediiled Districts Act ^ 
were no districts which were nobSii 
under Section 52 of the Governing tf 
India Act ns excluded. That ^ 
present situation, and I undersianj | 
Secretary of State’s intention is fhif * 
distiicts in the Central ProvinKs sW 
be notified as wholly or partially « 
eluded in the future. 

33,441. Then may I ask tliis qaesfc 
or put to the Secretary of Stak V 
difficulty ; I understand the schem? p 
before us by Dr. Hutton 
those who think like him, t" ^ 
wherever you have a compact hacW- 
population the area should be 
totally excluded area, and that v ? 
the population is scattered If" , 
have some very loose and only t® ' 
outlying provisions to deal • 

scattered tribes. I find some di 
Understanding what is Jbe . ' 

the distinction in the W'ltc P ; 
t\vcen totally and pnrhally 
ai eas since the partially cxc n ^ ^ 


sent ?— At present. do not cover Ihe seettmH trihc=. 
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miderstand it, the partially excluded 
areas are areas of compact tribal popu- 
lation almost as much as the one totally 
fichided area which the Secretary of 
State proposes 1 — (Sir Samuel Hoarc.) 
These areas are already divided into 
categories ; they are divided I think into 
three categories. We have reduced that 
dirision to two, and we have reduced it 
because in these areas where there ai'e 
compact agglomerations of tribes there 
arr existing differences of administration. 
Witli the few small exceptions that I 
have just mentioned, we are going on 
with the present arrangement, namel 3 ', 
that we keep as totally excluded the 
oidy one big area that is totally excluded 
now, namely, the Assam Hill tracts, and 
we go on with the partialh' excluded 
areas very much on the lines on which 
they arc administered now. 

13.442. Then the distinction really is 
a distinction of history rather than of 
i,..'!.son''or fact ? — No ; it is a distinction 
ol! history based upon a distinction _ of 
fact. My advisers tell me quite defiiutt- 
ly that there is a difference in the tribal 
conditions and the general level of the 
population between these types of ex- 
cluded areas. 

13.443. But there is no difference hi 
tlio extent to wliich the jiartially ex- 
cluded tribal area is a compact and 
homogeneous area ? — Com]mct, but in a 
different level of life. 

13.444. You mean a more advanced 
state of civili'-ation '? — I mean a more 
advanced state of civilisation. 

13.445. The rerrime of the partially ex- 
cluded area is so widely defined that 
you can have any dcgi'ce of sterilisation. 
"^0 to s]icak. of that area from the mere 
non-application there of certain revenue 
and land laws to the total exclusion of 
tiie area from the whole body of the 
Province ? — ^Tcs. 

13,440. That is n.s f.ar as law is con- 
cerned, and administratively the adminis- 
tration of a tot.ally excluded .area woidd 
probably be drawn from the Proidncial 
sen'icc so that in fact you raav have all 
degree.^s of administrative independence 
right up to total e.xclusion ? — Yes. 

13.447. And there may be very little 
difference between partial exclusion and 
total exclusion f — ^No, I would not say 


that at all, from what I am told. There 
might be a great difference, fhere m 
already a great difference if you com- 
pare the administration in one of lUO 
hi" partially excluded areas, namely, 
Chota-Nagporc, with the big area in 


Assam. 

13,4^18. I quite understand that there 
are differences. I am talking of the con- 
stitutional effect of the White Paper 
proposals. There is nothing to prevent 
a Governor bv the exercise of hrs power 
maldng a paitially c.xeludcd area prac- 
tically wholly excludeil and practically 
synonomous with a totally excluded 
area In legislation, it is perfectly 
true that it rests at his discretion as to 
whether the Provincial legislation shou.d 
be applied or not. In the case of ad- 
ministration, there is this difference, that 
in the pnrtiallj' excluded area, the ad- 
ministration is provincial ; in the ex- 
cluded area it has its own admmislva- 
ton. 

13.449. Yes, but the degree of direc- 
tion which the Governor has over a man 
drawn from the Provincial Civil Service 
and who is employed in a totally e.x- 
cludcd area, would bo verj' little 
different from which he would have over 
one under his own control in a partially 
excluded area ?— You cannot generalise 
on a question of that kind. It must 
depend on the circumstances. 

13.450. It was the degree of eplusion 
which was the point of my (mestion. If 
you are iroing to confine total exclusion 
to one Frontier district, is it not the 
f.act that wlmt you are really doing is 
not to have two catcgorie.s but to have 
one great category of parti.allvi.cxc'uded 
areas which may vary cnonnonsly in 
their degree of exclusion ? ^I do not 
Icnow about “varying cnonnoush',” but 
fl’pv eertainlv vary. 


Major Attlee- 

13 451. I should like to .ask the Secre- 
tary of State, first of all. with rerrard 
to the general idea of these excluded 
areas. Is it the intention of the Gov- 
ernment that they should continue to be 
developed on their own lines, or is it the 
idea that they should be gradually ab- 
sorbed in the general administration 7 — 
i should hope that they would be 
developed on their own lines. 
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13.452. Witli regard to flnnncc, tlie 
ondence before the Statutory Commis- 
sion (the evidence that Dr. Hutton al.-:o 
gave us upon tliat) was tliat there was 
a fear and an actuality sometimes that 
money would not be forthcoming 7 — Ye.s. 

13.453. IVliat power wll the Governor 
have to see that adequate money is pro- 
\'ided for these areas ? — Monov is non- 
votable. He can have what money l.e 
wants. 

13,454 But take the partially excluded 
area. There the administration will be 
rmder the Ministers subject to th- 
Governor’s powers ? — Yes. 

— Ye^^ '*'**^' ^rinister ? 

■ 13,450. The allocation, I take it, of 
.schools and so forth, is in his han-k 
IS It not 7 The allocation of money for 
-ducation m particular areas' would be 

not JIycT^" "■"'’’'I if 

‘ixi Governor be 

nlf i*n H '“^‘='l"«fc schools ere 

m in the partially e.xcluded areas'/— 
He can put it into the budget 

ap™S S',S, S'inlSsr 

.’St 

sist. ^0 can in- 

t ally excluded areas 1 if ?r 

that the general organisation of 1“ ' 

Vince would be extended in tl! * ^ 
so that you would have M' • / ^ 

ing in those areas ’ 

mble for the admin’istratron ^ P"''’’ > 

on on the lines of the nU *•" • carried t 
assisted hv the Distriet trilies c 

totolly excluded area timin'" 1’ 

course, that it would o 

Attlee suggests Tn tf « 

eluded area we eont P^’-fiaily ex- ” 
PA’Q^aneial adniinistiSn the j, 

P-xtent, it is'^thf Pt'e'-’ tlirl 

who are responsible ^for tt 

tion, always, as I said earli th 

the special provisions Vi ^c 

Governor may make cu 

• of running It 


lie tbeso areas itos tliat they should be mn 
iis- ^Hth a considerable detTce of nnfnnn 
Ino by the peoi)le Ihomselves ? Yes 

13;4G2 Wdh the advice of an a 
pericnccd. ofTicor ? If you have Ministe 
opera ing and the various seS 
or operating m the ordinary way, will it Z 

o- he diflionlt to secure that 7— Yes. At 

n- the same lime, of course, it is also’diil; 

l.e cult to withdraw from these areas the 

bnd of conncclion that they nlreailv 
^’’0 Provincial administration. 
y. tins IS no now proposal. It is rcallr 
n- poing on with what the state of affairs 

‘ 

T ff'c exclusion, 

area 7 ’ti 

s, 71 evidence ive had from Pr. 

aieas should be totally excluded, and that 
'* pome 'were now onlr 

par ally o.xchided which he would Im^ 

e 1 r excluded, Ry. 

e he ^ I 'w’ c.\cIusion the 

- t "-ould not 

Tiifli '^Ti* ‘ present .system in 

r n ml ^ ‘0 withdraw a 

fPef e^'c uow 
I'P ’ provincial ndininiF- 
< ion and to cut them awav from the 
. provincial nibninistratioii. '\7c have 
1 Msed our propoisals really upon conti- 
■ lining the -present practice. 

"Of contiiining Ihe 
1 esont practice defeat your intention of 
1 leserving the present practice, hccaasc, 
tim i'’on nllow the introduction of 

j. ,riu .scheme of Ministers, and so 
,..!i *’ li "Of ..vou oat into the native 
I’f 0 jj^ogether and praeticallj- dcsfro.v 

It deiiends on the Governor cn- 
tiiely Jiow far that risk might fake 
effect AAouId Major Attlee address 
nimself, not now, but when he thinks it 
ovei, to the other side of the problem, 
naincy, tho fact that, as Jfr. J.nyakcr 
curlier, there are a nnnibor of 
, ""'j’’ udmiiiistrntors and jmhlie men, 

10 do take a vorj- great interest in 
tliese backward tracts. We had one of 
them giving evidence, Jfajor Attlee 'w’fl 
emember, at tho Orissa Boimdaiy dis- 
cussions that we liad a genPeman who 
ojvionsl.y know more about those parti- 
eu ai tribes than almost anybody living" 

IS going a Jong way to cut a large 
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uiimber of these areas entirely adrift 
from the , Piwincial Administration. 
Gentlemen like the gentleman I have in 
mind would say that he would take per- 
haps a closer interests in the conditions 
in the tribal tracts than anybody. 

13,405. Is not there a distinction 
between the administration and the 
legislature ? Has any Indian Legislature 
shown much interest in the excluded 
areas and the backward areas in its 
Province 9 — I think so far as legislation 
goes these Proposals are perfectly safe ; 
that legislation will only he applied to 
the Provdnecs 

13,400. I am not speaking of legis- 
lation, but the Legislature — the Members 
of the Legrislature — Legislature as a 
whole. Has any Legislature sliomi any 
particular interest in the excluded areas 
within its Province 7 — I should like to 
hear the views of some of the Indian 
'Delegates on a (lucstion of that kind. 

jMr. N. ill. Joshi. 

13.407. On this point of Legislature, 
did any Government nominate any 
Mejnher to represent the aboriginal 
olrtsses in any Ijegislaturc ? — I do not 
think if they did it woxdd carry anybody 
very much further. I do not think one 
aboriginal in the Legislature would have 
much chance against the rest. 

Mr. N. M. Joshi.] I am asking the 
question, did any Legislature take any 
interest in them 7 In these subordinate 
tribes if people who were interested were 
not in the Legislature at all, there would 
be nobody to move the Legislature. 

Lord Eustace Pcrci/. 

13.408. klight I intervene to put one 
question. As regards legislation, is not 
the difference this that xmder the pre- 
sent Proposals with regard to partially 
excluded areas, the Legislature will tend 
to pass, say, general land legislation 7 — 
Tes. 

13.409. The Gnvemor ■null have to issue 
a special regulation saying that this 
shall not apply. Under a greater 
measure of exclusion the Legislature 
■xvould he in a much safer position and 
the Governor in a position much le.'s ex- 
posed to friction if no legislation p.assed 
by the Legislature applied to that area 
except when specially applied by the 


Governor or by some special machinery 7 
— (Sir Samuel llourc.) But this is our 
proposal. 

13.470. Surely it is not 7 — It is the 
proposal under pnragraixh 108. 

13.471. No. “ The Governor will also 
be empowered at his discretion to make 
regulations for the peace and good 
government of any area which is for the 
time being an excluded area or a par- 
tially excluded area, and will be com- 
petent by any regulations so made to 
repeal or amend any Act of the Federal 
Legislature ” 7— Will you read the first 
paragraph ? 

Arehliishop of Cautcrhurij. 

13.472. But, Secretary of State, that 
applies not at all to these special areas 
or special tribes with which we arc deal- 
ing .iust now, but only to excluded or par- 
tially excluded areas 7— Exactly, but that 
was the question asked mo by Jlajor 
Attlee and by liOrd Eustace Percy. 

Lord Eustace Pcrc!/.] I beg pardon ; 
1 have missed that. 

Sir Abdvr Pahim. 

13.473. The excluded areas are a re- 
served .'uhject, are they not 7 — Yes. 

13.474. And all legislation has to-be 
initiated by the people in cb.argc of the 
reserved departments 7 — ^Proposal 108 
deals with it. 

Sir Abdur Pahim.] I mean imder the 
present practice, under the Government 
of India Act, all legislation Im-s to be 
initiated by , lilcmbers in cluarge of the 
i-cscrvcd dcqiartments. 

Sir Eari Singh Gour.] No, I do not 
think so. 


Sir Abdur Pahim. 

13,475. I moan so far as the Govem- 
incJil is concerned, not private legisla- 
tion 7 — (Sir Malcolm Eaileg.) There arc 
verv varidng degrees appljdng .as shown 
m pa'-^os'l59 .and 160 of the First Beport 
if the'" Sfatutorj- Commission. There arc 
rem- various degrees applying to the 
ireas at present. For insfanee, Dar- 
iceling and Ivchaul are entirely under 
he reserved departments, the Governor 
„ Council. In ccrt.ain other tracts, the 
Ministers exercise aiitlionty, although 
inder the rules of business .absence that 
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■ authority luus boon limited. You must 
take each tract separately in that way. 

13/17G. Talte Kanehi, for instance, that 
is under a resen'cd department ? — ^That 
is under a reserved department. You 
must take each one .separately to get at 
the facts. 

Dr. Shafa’at Ahmad Khan. 

13.477. In the Shan States, the Govern- 
or has direct charge of that area ? — 

(Sir Samuel Hoarc.) But the Slian States 
is Bunna and the Shan States we have 
left outside any Bunna proposals, as Dr. 

Sliafa’at Ahmad Klian u-ill remember. 

ll'tljor Atllce. 

13.478. One further question and that 
is with regard 1 to finance. Have you 
considered tin > ’m^ibility of making 
some kind gi'ants-i^from Central 
Rcvenue.s to ‘’ovinces whiciriin— A^)ur- 

. dened -ndth f4®ficit, such as Bihar and^'i.'.jRihar 
Assam ? — V’ have not only considered 
tile neces.s*’ gnuit of tliat kind, 

but we nro'’®f“‘'’'.V proposing it in the 
case of As!!“' Assam is the only case 
in whicli w<.^>‘^’ making a proposal of 
that kind, ui " aro assuming a sub- 
stantial grant to'^jsam for tlie backwai-d 
tracts from the Fe'?*'**' Centre. 

^Injor Crta?"”- 

■ 13,479. Thev are jiH'icfieil areas, 1 
suppose ?— Yes. 

Ifajor C. n. .-i/ee. 

13.480. Will those gran= nj), 

so to speak, witli adminiD’ntion ; tliat is 
to .saj^, will they be gi-a-*^ in aid of the 
baclavard areas,' or ar i^i'ey jnst contri- 
lintions to tlie genf-nl revenues of the 
Pi-ovince ? — 1 ba '* not contemplated 
exactly what ■ they would take ; 

wliethor it voukl be a part of the general 
grant for.naldng up the deficit of Assam 
or wheDer it would be ear-marked for a 
•specMc pupose. 

13.481. As I understand at present in 
the financial proposals there are deficit 
Provinces which, for one reason or 
another, are going to be given certain 
..subventions. Is not Bengal, for instance 
going .to be given something in respect 
oi jute Y — Yes. 

13.482. Similarly, would the gi-ant, 

.whatever it be made to Assam, or sav. 


there was one in Bihar or possibly for 
the new Province of Orissa, bo definitely 
owing to the fact that they have back- 
ward areas for which they are respon- 
sible ? — In the case of Assam, which, as 
I say, is the only case in which we make 
a proposal of this kind, the sum would 
be given in view of the fact that there 
was this heav 3 ’ expenditure involved in 
the bill ti-acts. Whether an actual 
amonnt should be ear-marked or not for 
expenditure in those tracts seems to me 
to be an open question. OFhand, it 
does not seem to me to matter a great 
deal bcc.iuse the Governor there has the 
right to have what money he wants. 

13,483. My point rather was as to 
whether, a.s a nialter of fact, that grant 
in Assam, although put on those grounds, 
was bec.ause Assam could not carry on 
without it: whether, there was not .just 
as strong a case for maldng a grant to 
or, saj', to Orissa if it has a con- 
ij/erh'ted>le uuuiint >ji. liackivarri -‘I ...aycas 
iUtached to it, so that in effect the 
legislatures in so far as they have to 
.spend money would not fed that they 
were having a burden attached to them 
bj- political accident without recompense 
from the general body of taxpayers in 
India ? — We felt that we could not go 
furlher than to make this proposal for 
Assam, in view of the general state of 
Indian finances and wc felt justified in 
making the proposal in the case of Assam, 
first of all, because the tracts are of 
gi'cat extent and involve a considerable 
sum of monej', and, secondly, bec.ausc 
Assam is a frontier district. A grant of 
that kind could be justified upon the 
ground of defence, just as a grant is 
needed from the Federal Centre to the 
Morth-Wesf l^ontier Province adminis- 
tration. 

Sir JIari Sinyh Goar.] And Major 
Attlee will remember that the Bihar 
finance will benefit by the separation of 
Orissa. 

Major C. K. Attlee.^ Quite, but it will 
still be tied up with Chota Nagimr ; that 
is all. 

Lord Snell. 

13,484. How far are the people'teonP^ 
eerned in the backward areas settled in 
a locality and how fai- are they 
nomadic— migratory ?— The areas which 
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we nre defiling with imply that they are 
5c(Ucd in those areas. 

13.485. The care of these peoples is to 
1)0 under the Governor, but is that care 
(o be protective as against pliysieal and 
economical deterioration, as well as con- 
trol in regard to law and order ? — That is 
just one of our objects in giving the 
Goi’ernor these special powers. It is not 
oniy law and order that we have in mind. 
It is (lie whole field of government. 

13.486. Then I cannot quite foresee 
how (he Governor is to ho kept aware of 
tile possibly changing condition of these 
bacl'-ward peoples ? — He is kept aware of 
what is happening through the reports 
from the administration, whatever it is, 
in the areas. 

13.487. And the officers eonecnied will 
be under an obligation to see that the 
Glovcrnor is aware of difficulties in a par- 
ticular area *’ — would rather put it in 
this way : The Govenor is under an 
obligation to keep himself informed of 
these "affairs and he iviU give whatever 
dheetion ho wishes for;that purpose to 
the oflicifils, to keep him infonned. 

13.488. And there is no reason to pre- 
sume that there is any danger that he 
tiill not be kept awai'e. of them 7 -If he 
is carrying out his dutie.s, no. 

13.489. Then just one last question. I 
can see how the area is to be tied up to 
the Governor, bitt I cannot see how it 
is to _ be untied if the e.liaractcr .ond 
capacity of the population develop 7 — 
It would be untied b 3 ' the procedure sug- 
gested in paragraph 106, iiaraeh-, an 
Order in Council removing a particular 
area from the categorv of an excluded 
area^ info an ordinary field of Provincial 
administration. 

13.490. On the advice of the Governor 
^id through tlie .Secretfiry of State ? — 
ics. 

Lord Middleton. 

_ 13,491. JIaj’ I interrupt for a moment 
'n regard to what Lord Snell was asking 
about discovering an.vthing in connection 
’nth these aboriginfil tribes 7 T would 
iminforce what was put fomvard 
y Sir Reginald Craddock with regard 
to a plea for a special .Service Officer. 

I bale had experience of some of these 
.aboriginal tribes and I do know that 
they fonn a vcr,v -special -studjN and if 


ave are to relj' in future upon finding out 
about them from the ordiihuw District 
Officers very little indeed will be found 
out. I can give a case in point. 1 
stayed with them on seveml occasions 
in the Central Provinces and w'hen I told 
my experiences to the District Officers 
they were surprised that I had obtained 
803 ”^ contact with them, because thov had 
never even seen them ? — Lord Jliddleton 
surprises me with what he says. Some 
of the greatest experts upon these ques- 
tions nre District Officers. For instance, 
I think Dr. Hutton, who gave evidence 
yesterday before Sub-Commiltoo D, is 
the best known exjiert iqion those ques- 
tions of aiu’body in India, and I think 
he is a District Officer. 

Sir /?«)•; Singh Gonr.] Yes. 

Lord Middleton.] I think he is rather 
the exception. Certain tribes exist, I 
think, in fom- districts of the Central 
Provinces which are so elusive that un- 
less anybody knows them pretty well 
they never even see them. 

Hr. F. S. Cocks. 

13.492. Secretary of Stale, following 
jipon Lord Lytton’s question, will any 
provision be made for such an Officer 7 
— I gave a number of answers earlier 
this morning upon that very point, and 
I do not think T have got anything to 
add to them. 

13.493. I an* soriw, but I did not re- 
member exactl 3 ' what you had said ; re- 
garding Proposal 106 3 ’ou sav' that these 
nrc.as will be embodied in a schedule. 
Will this Committee have an opportunit 3 ' 
hater on of discussing that schedule 

I said I was going to circulate a sug- 
gested schedule to the Comniittce. Whe- 
ther thev’ will discuss it or not is a 
matter for the Committee. 

13.494. I understand that at the pre- 
sent time there are areas which, al- 
though not backward tracts in the con- 
stitutional .sense, come under the Sche- 
duled Districts Act where the executive 
has a power of re.serving legislation. 
What is to happen to 'those 7— That 
again is one of the questions that we 
were discussing at grc.at length this 
morning, and I said to the Committee 
that I would take into _ account the 
point that had been raised and see 
whether some practical way could be 
found to deal with them. 



202 


13.495. Under Proposal 108 the_ Gov- 
ernor is empowered at his discretion to 
make regulations for the police and good 
government of any of these areas. I 
would just like to ask one or two ques- 
tions to see how far that power extends. 
Would it extend, for instaiicc, to the 
e:qmlsion of undesirable residents ? — 
Certainly. 

13.496. Dr. Hutton said on page 11 of 
his evidence that in cerrain areas the 
ordinary police are not normally allowed 
to interfere in tribal eases. Will the 
Governor have power to continue that 
imaetice ? — Certainly. 

13.497. Prom page 25 of tlie same evi- 
dence I understand that lawyers ai'e not 
allowed in these areas without the per- 
mission of the Deputy Commissioner. 
Will lie have power to continue that 
praetiee 1 — Yes. 

13.498. Would he have jmwer to make 
regulations to prevent the alienation of 
land ?— Yes. 

13.499. And, lastly, would he have 
power to withdraw from the courts cer- 
tain cases involving tribal customs 7 — 
Yes, by regulation. 

13.500. In answer to Jlfijor Attlee you 
said that the Governor would h.ave ])ower 
to allot funds for the development of the 
backward tracts. Will that include 
power to allot funds for education 7 — 
Yes, for any purpose tliat is required. 

Earl Winterton.] My Lord Chairman, 
I do not think there is any question that 
my ingenuity can possibly .suggest that 
has not already been asked by some other 
Member of the Committee, so I do not 
propose to ask the Secretary of State 
anything. 

Lord Hardinge of Penshmst. 

13,551. 1 would like to ask the Secre- 
tary of State : Does he .‘intici))ate that 
the administration of the backward 
tracts will be_ to any extent different 
from what it is at present 7 1 ask that 
because T think the administration of 
these backward tracts at the present 
moment is, as far as I know, and cer- 
tainly was when I was in India, very 
good. I do not want to see it deterio- 
7—1 do not myself see any reason 
Why, under this plan, it should deterio- 
rate, or should he materi.ally changed. 


Earl of Lytton. 

13.502. I would like to ask the Secre- 
tary of State one or two questions re- 
garding the application of these jiassagca 
to Bengal in particular. In Bengal at 
the present time there are two excluded 
areas, Darjeeling and the Chittagong 
Hill Tracts. I understand from answers 
already given by the Secretary of State 
that botli of these areas would in future 
he regarded as partially exoludecl 7 — 
Yes. 

13.503. With regard to Darjeeling dis- 
trict, I think that is obviously right, hat 
I am not so well satisfied with regard to 
the Chittagong Hill Tracts. The Seerc- 
tai-y of State has said that his objeet 
as far as possible is to carry on the 
existing system, but at the present rac- 
ment the Chittagong Hill Tracts is a 
wholly excluded area, is not it 7 — Yes. 

13.504. I would ask the Secretary of 
State wliether, in fact, the eondition.s 
among the tribes of the Chittagong Hill 
Tracts do not approximate almost c-xacfly 
to the conditiqp of the tribes in the 
Assam Hill Tracts which it is proposed 
to make an excluded area ? — We have 
been guided by the local Government iu 
this matter. We have taken their 
ndmee. I do not know whether Sir 
Malcolm could add any details from his 
knowledge. (Sir MaTcolm Hailey.) I am 
afraid I have very little knowledge of 
that particular area, if I might .suggest 
this, tliat the particular question is one 
for discussion when the Committee sees 
the suggested schedule — ns to whether one 
area should go into a particular class or 
not. (Sir Samuel Hoarc.) It is a fact, 
ns T say, that we have consulted the 
local government and this is their ad- 
vice. After Lord Lytton has raised this 
question I will look into it again. 

13.505. May I give you one or two 
examples of how tliis .system would 
apply in the Chittagong Hill Tracts if 
it is only a partially excluded area 7 
I understand that partially excluded 
areas are to come under the general 
administration of the Provincial Gov- 
erament 7 — ^Yes. 

13.506. Presumably they are to have 

representation in the Provincial Legis^ 
lature 7 — ^Yes. ^ 

13.507. Is it not really ineoncoivahlc 
that the Chittagong Hill Tracts, as they 
are to-day, should elect representatives 
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to the Bengal Provincial Council ? — ^It 
would not, of course, follow that they 
would send representatives to the Bengal 
Council. That would depend upon the 
Governor’s decision in a inixtler of that 
kind. 

Mr. Zafrulla Khan.] The schedule does 
not provide for it. 

Earl of Lifttoii. 

13.508. Then there would be a differ- 
ence between the position of a p.artially 
excluded area and the other parts of the 
Province in respect of represcutation ? — 
It need not he so necessarily. It would 
depend upon the conditions of the Pro- 
vince. It is not neeessai'ily a condition 
of a partially excluded area that it 
should bo represented in the Provincial 
Council. . It may be a feature of a 
partially excluded area, but il is not a 
nece.s.sary condition of it and it v.-ould 
rest Avith the Governor. 

13.509. I understood that the only 
difference between a' partially excluded 
area and the rest of the area of a Pro- 
A’ince ivas that in a partially e.xeluded 
area the Governor was to have a special 
responsibility ? — ^Yes. 

13.510. But in -the exerei.se of that 
special resironsibility do you now suggest 
that he might omit that area from repre- 
sentation in the Legislature ? — Yes ; 
under Section 108 he has full powers. 

13.511. If the Secretary of Stale is 
going to submit a schedule I e.'iii perh.aps 
wait for further discussion of that sche- 
dule. I only raise it now because I 
should like to bring to the Secrnlarj" of 
State’s notice the fact that when I was 
in Bengal aird required special expert 
advice with regard to matters connected 
■with the Chittagong Hill Tracts it was 
really only from the Assam District that 
I was able to find an officer rvlio had 
had experience of tribes of that kind, 
and alfliough there Avere officers in the 
Bengal Ch'il Scr\'iec who had spent their 
time .as District Officers in. the Chitta- 
gong Hill Tracts, they had no experience 
of the tribal conditions. I came to the 
conclusion that the conditions of those 
tribes in those districts Avero re.olly 
exactly tlie same as the conditions of the 
tribes in the Ass.am ‘ hill districts f — I 
Avill certainly put Lord Lytton’s criticisms 
and suggestions to the Governor of 


Bengal and later on Ave can discuss it 
again. 

13.512. It is quite a different problem 
from that of the Darjeeling district ?— T 
see that, yes. 

13.513. 'Wliich is, it is true, a hill people 
who differ \a;ry much from the people 
of Bengal, but the actual administration 
of the Chittagong Hill Tracts is quite iiecu- 
liar. They haA’c still a number of chief- 
Avho haA'c certain pOAVers and are recog- 
nized as, in. some respects, the headmen 
of the districts — a featru'c Avhich is not 
common to any other part of Bengal, and 
it is not found amongst the Hill people 
in the Darjeeling District at all. There- 
fore, I thought it was desirable merely 
to mention the fact that the case for the 
inclusion of the Chittagong Hill Tract* 
as an excluded area seems to me to lit- 
Avorth consideration ? — Certainly. 

Earl Peel. 

13.514. I Avould just like to ask about 
tlrese officei-s. Of coiu’se, it is understood 
that rather specially qualified officers are 
required to deal A\-ith the tribes in a 
backward tract ? What I am not quit** 
clear of is what is the range from which 
the provincial government can drarr 
these officers ? You may remember that 
in the Statutoi-y Commission it was sug- 
gested that these tracts should bo under 
a central autborit3' because thej' would 
haA'e power over tbe All-India services. 
Would the local goA’ornment or the Gov- 
ernor, in order to get these special 
officers, be able to draw from officers in 
other Province.^, or Avould he hav’e to de- 
pend entirely upon those who were 
specially trained in his own Province for 
this special Avork ? — Tlie Secretary of. 
State’s serAaccs, of course, would bo avail- 
able ovorA-Avhere. In actual practice my 
advice all goc.^ to shoAV that it i.s iipou 
local knowledge that the provincial Gov- 
ernor chiefly droAvs, and it probably is 
from ]}coplc in bis own Province. 

13.515. Then they would tend rather to 
be the same people avIio Avere cmploA-ed- 
If he wants to draw upon the services 
elsewhere, he communicates rrith the 
Govcmor-Geueral 1 — Yes. 

13,51C. For the kind of man ho wants T 
—Yes. It will not be a distinct service, 
those services for the excluded areas : 
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they will be served by tbe available per- 
sonnel in the other services. Our own 
view is definitely against a small sepa- 
rate service. There is every kind _ or 
administrative objection to it, and I think 
a small service like that would be far 
less efficient than the present arrange- 
ment, in rvhioh we are able to draw upon 
the Secretary of State’s services and the 
other services. 

13.517. I suppose they would specialise 
.after a time no doubt in this particular 
clas.s of work ?— I think they will go on 
ns they are now. Most of these people 
nro specialists. 

Archbishop of Canterbury. 

13.518. I have no right to ask him per- 
sonally because be is not giving evidence, 
but it would help us upon that matter 
if Lord Lytton could tell us bow bo got 
the officer from Assam. I suppose lie 
must have been an All-India officer and ho 
was administering tbe Province under 
tbe present system. I would like to ask 
that question through tbe Secretary of 
State 7 — I can answer His Grace’s ques- 
tion in a more general way. The Gov- 
ernor could ask for the loan of an official 
from another Province. 

Earl of Lytton,} As the Secretary of 
State has said, I got him by i-eference 
to the Government of Assam. 

Earl Peel, 

13.519. I was not sure whether that 
transfer behveen Provinces would be quite 
as easy in the futm-e as it is now by 
reference to the control of the Governor- 
General over the All-India service. That 
was the point of my question 7 — I do not 
think there ought to be any difference. 
We are dealing after all ndth a very 
small numl)er of officials. 

Sir Atisten Chamherhin. 

13.520. Secretary of State, I want to 
revert for a moment to the case of 
aboriginals scattered through the Pro- 
vinces and not located either in a totally 
cjccluded or partially excluded area 7 — 
Tos. 

13.521. If I rightly followed what -was 
said by some other Members of the Com- 
mittee earlier, I think that some of us fed 
that we have a rather special responsi- 
bility for these people 7 — Yes. 

\ 


13,522. And our anxiety is not so much 
lest the Provincial Government should de- 
liberately refuse them -justice as that it 
should be unaware of their conditions 
and, therefore, not provide the necessarj- 
remedy. Do you think it would be pos- 
sible to stipulate that the Provincial 
Government should appoint an officer 
whose business it would be to inspect and 
report upon these people 7 That would 
bring to light their conditions and needs. 
Wc might then more confidently entrust 
their fate to the Provincial Government 7 
— I agree with Sir Austen’s suggestion 
that the officer should preferably be an 
officer of the Provincial Government. _ I 
think there is great advantage in making 
him an officer of the Provincial Govern- 
ment. I think he would have more influ- 
ence on. that account. As to whether you 
should specify in the Constitution Act 
that an officer of this kind should be pre- 
sumably appointed everywhere, I am not 
sure that I could go as far as that. I 
can imagine that there arc certain pro- 
vinces in which there really would u<A 
he work for a man of that kind. I do 
not Iviiow what Sir Malcolm would say. 
(Sir Malcolm Hailey.) Wc have practi- 
cally no or veiy few aboriginals in the 
United Prorinces ; thej^ arc practically 
confined to one district. In the Punjab 
they have, it might be said, really none 
at all. They have their two backward 
areas of Lahaul and Spiti which are so 
cut off that there is little power of inter- 
vention with them. In Bilinr and Oris.sa 
thej'- have quite a number of districts in 
which aboriginals actually preponderatc-«- 
fhree — and they are represented very 
largely in six other districts, and it might 
he found quite advisable to have some 
si^ecial officer capable of advising the 
local government in regard to the abori- 
ginals and people of that class where they 
are largely represented such as Bihar and 
Orissa, but I am doubtful in my own mind 
whether a permanent officer of that kind 
is required, or whether an officer could 
not perfectly well be appomted to make 
reports to the local government from 
time to time. I think it would have to 
vary therefore in each province — the pri>- 
vision you made on that account. (Sir 
Samuel Hoare.) If I may complete my 
answer, as I said earlier this morning, 
I will look into this point again. I put 
the difficulties on both sides to the Com- 
mittee. 
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Marquess of Sdlisbttri/. 

13.523. It might form a special place in 
the Governor’s instructions f — That is one 
feature of the question into which I wo.' 
going to look. 

Sir Auc4en Chamberlain. 

13.524. I think 1 am right in under- 
standing you or Sir Malcolm, or one of 
tlie Delegates, previously said that such 
an officer had been appointed in some 
ea.ses by the Provincial Government 
already ? — ^Yes, there is an officer for the 
depressed classes in the Govemmeul of 
Ilonibay. 

Dr. B. JR. Ambedkar.] The backward 
classes. There' was also one in Madras 

Sir Aiislen Chamberlain. 

13.525. So the proposal is merely 
making compulsory on all Provincial 

'’ Governments where the case arises a pro- 
vision which the more advanced Pro- 
vincial Goveniments have already made ? 
— They have made the provision hecauEe 
the conditions were such as to give work 
to an office!' of that kind. As Sir 
Malcolm has just said, there arc pro- 
vinces in which there would not be justi- 
fieation for an appointment of that kind. 

13.526. There may not be need for a 
whole time appointnient, but what I beg 
the Secretary of State to consider is 
whether there is not need for some pro- 
vision which ensures that the condition of 
these people shall be examined and re- 
ported upon so that an informed puidic 
opinion may be brought to bear upon the 
legislature ? — will certainly look into 
all thc.se points. 

Sir Haberl Carr. 

13.527. Mai’ I ask a question with re- 
gard to proposals 106 to 109 as to their 
scope. This morning, we have been dis- 
cussing their application to backward 
areas on account of the backward con- 
dition of the people. Is it intended that 
they can be applied if nccessai'j’ to cer- 
taui areas ; for instance, could they 
be applied if it were found necessary 'o 
*'. ^tstrict like Miduapore, because con- 
ditions connected with ten'oj'ism and 
crime were such th.at it was not advisable 
for the constitution to bo allowed to work 
in its ordinarj’ application ? — ^Ko : these 


provisions deal exclusively with backward 
areas, and they are not intended to go 
further than tliat. 

Mr. M. B. Jayaker. 

13,528. It is not a weapon in the 
Government’s hands to punish politically 
troublesome areas ? — These provisions are 
not intended for that purpose. K it 
Here found necessary to make provisions 
of that kind, they would have to find 
another place in the lYliite Paper or in 
the Statute. 

Sir Hubert Carr. 

1.3,529. It is not a weapon in the 
Goveimnent’s hands to protect well- 
disposed jieople in certain areas 1 — Ko : 
these provisions are simply a chapter to 
deal with one part of tlie problem. If it 
were found necessary to deal with 
another part of the problem, the place 
would not bo hero. 

Dr. B. B. Ambedkar. 

13.530. I want to ask you one or two 
questions to clear up the financial side 
of this problem. I want to ask a ques- 
tion. first of all. with regard to 
financing what are called the partially 
exeluded areas 1 — Yes. 

13.531. I take it that there would be 
a eoramon budget, the provincial budget, 
in which the n\oneys provided for the 
partially excluded area would nl.=o bi 
included ? — Yes. 

13.532. In that case, the whole budget, 
of course, would be open to discussion 
by the Legislature 7 — Yes, subject to 
paragraph 109. 

13.533. I am coming to that. It is 
only when the Governor exercises his 
special responsibility under para- 
graph 70 that they would go outside 
the purview of the Legislature ? Is not 
that so ? — Yes. and paragraph 109. 

13.534. But ordinarily they would be 
part of the proracial budget ? — Yes. 

13, .535. I want to ask a similar ques- 
Gon with regard to the wholly excluded 
areas. I find that the siiecial rc-spon^'- 
bility of the Governor tinder para- 
graph 70 (/). is confined to partially 

excluded areas only 7 — Yes. 

13.536. That means that for^ the ad- 
ministration of the wholly excluded r.’ . .as 
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the Governor could not draw upon the 
prowncial funds ?— Dr. Ambedkar’s very 
acute mind has discovered a gap in the 
TVhite Paper. That is so. 

13.537. He could not draw upon them? 
— As drafted he could not draw upon the 
provincial funds. It is an omission that 
we propose to set right in any final 
draft. 

13.538. Another paragraph is 49 to 
which I also want to draw your atten- 
tion in this connection. There subclause 
(v) says that the expenditure required 
for excluded areas shall be the special 
responsibility of the Governor-General ? 
—Yes. 

13.539. Do I take it that in the ad- 
ministration of the wholly excluded area 
the Governor, who- presumably would be 
the agent of the Governor-General, would 
have to depend upon such moneys as may 
be supplied to him by the Governor- 
General in the exercise of his special 
responsibility ? — No ; the Governor him- 
self will ask for the money from, the 
province. 

13.540. So you do propose to amend 
the provision dealing' with the special 
responsibilities of the Governor to enable 
him to draw upon provincial funds for 
the administration of the wholly excluded 
areas also 7 — ^Yes. 

Mr. ill. B. JayaTcer.] Does it not now 
fall under paragraph 96, subpara- 
graph (h) : “The Governor will cause 
a statement of the estimated revenues ”, 
etc., and then you have given power 
“to specify separately those additional 
proposals (if any), whether under the 
votable or non-votablc heads, which the 
Governor regards as necessary for the 
fulfilment of any of his ‘special respon- 
sibilities.’ ” Special responsibilities in- 
clude expenditure to be spent on the 
partially excluded areas. 

Dr. B. B. Ambedkar. 

13.541. I am talking about wholly 
excluded areas 7— The point Dr. 
Ambedkar has raised deals with totally 
excluded areas and, by an error in 
drafting (it is nothing more than that) 
^ would appear that the Provincial 
Governor, while he could draw upon the 
provincial funds for partially excluded 
areas, could not draw upon the pro- 


vincial funds for the 'totally excluded 
areas. That is an omission in drafting. 

Mr. N. HL. Jbski. 

13, .542. Slight I ask a general ques- 
tion about the merit or demerit of the 
method which yon have proposed of pro- 
tecting the backward people and the 
method of protecting their interests by 
treating them as a minority. I want to 
ask you what is the difference between 
the two methods — the method of protect- 
ing by giving the Governor special power 
to protect a minority and the method 
whicli 3 'ou have adopted to protect' the 
backward people 7 — lYc feel in the case 
of the backward people that they do 
need some further and more definite pro- 
tection. That is the reason why we have 
•got these provisions 106 to 109. We feel 
that they are_ so _fai;__ away _ from tho 
ordinary "political conditions 'in" 'India 
that they reallj' are in a different cate- 
gory, say, to Members of the great re- 
ligious communities of India. 

13.543. I want to suggest to you, 
Secretary of State, that there are two 
kinds of protection. The first is from 
the politicians, as you say 7 — Yes. 

13.544. Tlie second protection is from 
an autocrat 7 — Yes. 

13.545. I am not using that word in 
an offensive sense. In the case of the 
method which you have followed in the 
case of m,inorities, there is protection 
both ways ; the minority is protected 
from the majority of the politicians by 
■giving tlie Governor special powers and 
the minority also is protected against an 
autocratic use of power by any officer or 
by the Governors because the Legislature 
can deal with the questions of the 
minorities. In the method which you 
have followed, there is no protection 
against the autocratic use of the powers 
given to the otficers who may be 
appointed to those districts. I, therefore, 
want to know from you whether you do 
not think that that method followed in 
the case of the minorities gives protec- 
tion both ways and therefore should be 
adopted in the case of these tribes also 7 

> — We do feel very definitely that we have 
to take into account experience. All 
experience goes to show that these areas 
(have on the whole been sympathetically 
administered. It also goes to show that 
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it is very dangerous to make sudden 
tliangos in them. Judged, therefore, by 
(be past it looks as if the aborigines 
themselves ■will be both happier and safer 
if the same kind of arrangement still 
continues. I hope I have said enough 
this morning to show that I do regard 
these backward areas as a vei-y definite 
exception in the Indian picture, and as 
an exception that must be dealt with 
by exceptional methods. "We think, 
judged by our experience, that this is 
the best way of dealing with them, and 
as soon ns you bring in the ordinary 
checks of Parliament and politics, which 
may be very valuable and applicable in 
many other directions, it really is going 
to do harm in the long run to the 
tribes themselves. 

13.546. I am not making any allega- 
tions against any officer. Secretary of 
State ? — No ; I know you are not. 

13.547. And I am prepared to admit 
with you that on the whole the officers 
arc sjTnpathetic but, at the same time. 
Dr. Hutton himself in his Memorandum 
has given instances of cases where there 
was a danger of tlie interests of these 
p^ple being sacrificed. He mentions 
this one in his Memorandum ; ‘ ‘ Another 


instance of the ham tliat can be done 
by an inexperienced' officer and of the 
care that has to be taken in aditiinistcr- 
ing these areas may bo taken from 
A.ssam, where a range of hills omed bj* 
the independent Najas was regarded as 
important on account of the presence of 
suppositious oil or coal.” Where big 
intere.sts are concerned, the interests of 
the baekward tribes may sometiracs bo 
sacrificed. He gives another instance 7 
— But, Jilr. Joshi, however, good those 
instances may be, I still fail to sec how 
political intervention would have been 
likel 5 ' to make things better. I think 
it miglit vei’j' well have made thines 
worse. 

13,548. I will tell you how 7 — Dr. 
Hutton, so I am informed — unfortunate- 
ly I could not be at the Meeting — did not 
at all draw the conclusion which Mi’. 
Joshi has just drawn from it. The con- 
clusion he drew was to exclude these 
areas altogether. 

Jlr. N. Mk Joshi.] It is true Dr. 
Hutton believes in autocracy and, there- 
fore, ho wants Exclusion. 

Chairman.] Mr. Joshi, I propose to 
adjourn now until half past two o’clock. 
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Dr. B. R. Anibedkar. 

Sir Hubert Carr. 
Lieut.-Colonel Sir H. Gidney. 
Sir Hari Singh Gour. 

Mr. M. R. Javaker. 

Mr. N. M Joshi. 


Sir Abdur Rahim. 

Sir Phiroze Sethna. 

Dr. Shafa'at Ahmad Khan. 
Sardar Buta Singh. «. 
Mr. Znfrnlla IGian. 


The MARt2UESS of LINLITHGOW in the Chair. 


The Biglit Hon. Sir SamuizD Hoare, BL, G.B.E., C.M.G., M.P., Sir Maecodm 
T T< n, r,Vj G.C.S.I., G.C.I.E., and Sir Pindlater Stew^irt, K.C.B., ILC.I.E., 
C.S.L, are further examined as follows : 

Mr. N. M. Joshi. 13,695. Yes, l)ut tlie Govei’nor ivill 


13.692. Secretarj’ of State, yesterday, 
you stated in reply to my question that 
you want to give the aboriginal tribes 
further and more definite protection. I 
am not asking you questions in order 
that the protection shall be wliittled 
down, but m3' anxiety' is that there 
should bo more protection than you are 
giving. In connection ivitli tliat, I want 
to ask you a question ns regards para- 
graph 109 ?— (Sir Samvel Eoarc.) Yes. 

13.693. In that paragraph, you are 
allowing the Governor at his discretion to 
disallow any resolutions or questions 
dealing with the administration of a par- 
tially excluded area. I want to ask you 
whether this provision will not reduce the 
protection instead of increasing the pro- 
tection ? — ^No. I do not take that view. 
I take the view that unless there is a 
safeguard of this kind debates and reso- 
lutions may arise in a Provincial Cham- 
ber that would stir up a groat deal of 
trouble, or that might stir up a great 
deal of trouble, and that might do a 
great deal of harm in a backward area. 

13.694. But did not the Legislature 
contemplate this as one of the means by 
which injustices done by people would be 
redressed, and from that point of view, 
when you are establishing an autocratic 
institution in the districts, does it not 
reduce the protection when no questions 
could be asked and no resolution could be 
discussed regarding the actions of the 
Executive ? — ^In the partially' excluded 
areas, Mr. Joshi will remember that it 
is not an autocratic administration. It 
is the ordinary Provincial administration 
acting, however, with certain safeguards 
imposed upon it by the Governor. 


have the power either to apply or 
^iQt to apply the particular piece of 
legJWation 7 — Yes. I regard that as *■ 
veryWRcessaiy safeguard. 

13,69KSU is a necessary safeguard but 
at the sameSjme when the Executive is 
not responsible tb' t'lheJ^islatime, whci^, 
y'ou prevent questions being askccf'ak A’t"- 
gards the actions of the Executive and 
prevent resolutions being discussed _ ns 
regards the actions of the Executive, 
you are reducing protection 7 — No, I do 
not think so. I am afraid, Mr, Joshi 
and I do not agree. I base my view 
upon the veiy strong advice of the ex- 
perts who have actually been dealing 
with these people in these backward 
tracts. Tlfey think that some safeguard 
of this kind is essential, otherwise yon 
may got resolutions moved and discus- 
sions taking place that would stir up aB 
kinds of trouble in these very excep- 
tional districts. 

13.697. As regards the excluded areas, 
you prohibit discussion altogether. As 
regards these areas, I want to know 
whether the protection is not reduced by 
mnldng the provision that there shall be 
no discussion 7 — I did not quite hear the 
last part of your question. 

13.698. As regards the excluded areas, 
there can be no discussion even with the 
permission of the Governor or of tlio 
Governor-General 7 — ^Tes ; that is so. We-, 
are dealing with a very exceptional case ' 
in our Proposals — only one single case — * 
and both upon the grounds of merit and 
also upon the grounds of practicability 
we think this is the best proposal. As 
to the grounds of practicability, there is 
this fact that the Governor would have 
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no official minister wlio could answer in- 
terpolations of this kind about a totally 
cxchided area. In the case of the par- 
tially excluded areas, of course, he has 
the Pro\’incial administrators and the 
Provincial administration, hut in the 
case of the totally excluded areas he 
would have no representative in the 
Cliamher to deal with questions of this 
kind. 

13,099. As regards the protection of 
these people, the need for the protect ion 
of these people, as I have stated in my 
fiuestions so far, is against the autocratic 
nefions of the Executive or the arbi- 
trary actions of the autocratic Executive 
and secondly they also need protection 
ajjainst these people being c.xjiloited by 
others. There was a mention of the 
moneylenders exploiting them ; there is 
also a possibility' of the capitalist and 
the omployor.s exploiting them. My 
• 'jucstion to you is this, that if you 
lir'ohibit discussions and questions as re- 
gards the treatment given by omjiloyor.s 
to^ their employees, who in some indus- 
tries are people belonging to the ahori- 
ginal tribes, you reduce tin; protection 
instead of increasing 'Tthat protection ? — 
I would prefer really, as I say, in these 
very exceptional cases, to rely upon the 
people on the spot. I think they are 
much more likely to he sympathetic than 
pnlittcians, how'cver excellent those poli- 
ticians may be, outside. 

13.700. Secretary of State, I should 

dnaw your attention to a few quotations 
from the Report of the Royal Commission 
•'ll Indian Labour. The I? oval Commis- 
sion on page 115 says : " The main 
co.nl-fields lie in or adjacent to areas 

chiefly inhabited by aboriginal tribes. 
Prom these tribes the labour force was 
first drawn and they still supply the hulk 
pf the workers.” So, in the coalmining 
indush-y the large, proportion of the 
•workers comes from the aboriginal tribes? 

' What particular areas is Jlr. Joshi 
de.oling with ? 

Sir Hari Stiigh Gour. 

13.701. The Jliaria Coaltields' ? — 
Where ? 

^Ir. A. If. Joshi. 

13.702. Some are in Bihar, some are 

m the Centrjil Provinces, but inainlv in 
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Bihar and Bengal ’! — If 'so, of course, 
Ml-. J oshi’s question does not really apply. 
Those areas are partially e.xcluded ai'cas, 
not totally o.xcludcd areas. All discus- 
sion would not be invariably barred. 

13.703. I am dealing with your prohibi- 
tion to ask questions and prohibition of 
discussions ? — There is not n prohibition 
in areas of that kind. ‘ 

13.704. Some of these areas will, be 
partially excluded area.s ? — Yes;, and in 
the ciLse of paitially excluded areas all 
that is necessary is to get the permission 
of the Governor. 


Sir Uari Singh ^Goiir. 

13,705. It is the other way about ; it is 
not a question of getting tlie permission 
of the Governor. He could stop it ?-^I 
beg your pardon ; yes, that is .so. 

Mr. .Y. M. Joshi. 

13,70(i. The fact is that the protection 
you arc projiosuig is less because the 
jiermission of the Govcimor must bo 
obtained ?— He can stop the discussion if 
he thinks the discussion is harmful. ■' 

13,707." That is exactly what I am sug- 
gesting to yon : that, instead of increas- 
ing the protection, you arc reducing the 
pimtectiou. Now as regards the other 
area of Assam, from the Report of the 
Royal Commission on the Tea Estates I 
shall read one or two small quotation.®. 
On page 357 of that Report the Royal 
Commission say ; “ About 120,000 

labourers are employed, most of whom 
are aboriginals from Chota-Nagpur and 
the Santal Parg.anas in the province of 
Bihar and Orissa.” That is one part 
of the ten estates. On page 359 -.he 
Royal Commission say ; “ At present the 
most important reennting ‘area for both 
valleys is Chota Nagpur and the Santal 
Parganas. whose aboriginal population is 
preferred for work on the tea gardens. 
Here you will notice that thc.=c aboriginal 
people are preferred by the employers 
because thev are unable to protect them- 
selves. Now in the c.-me of such people 
is it not better on the whole that there 
should bo greater protection tlmn ess 
protection ?-Hero again I .should In.e 
to look into the dct.-iiK I should be 
surprised if fhe.=e Tea Estates were n 
the totallv excluded .area of Assam. It 

r 
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they are not in the area of total exclusion, 
then it does not seem to me that the 
question lias any bearing upon the point. 


13,708. Now as regards the danger ot 
land hemg alienated, as there is a 
danger of land being taken by money- 
lendefa, there is also a danger of land 
being taken by big capitalists Ike the tea 
planters and 'the mining people. Ts it 
not possible for you, instead of leaving 
It to the Governor and the District 
Gthcer, to put down in the Constitucion 
nselt or in some way provide that land 
belonging to the aboriginal people 
should not be talmn away at all,- beca ise 
you lepe the protection to the 
Governors it is quite possible that the 
pyoteetion may not be good ' enough 
against big capitalists ?— All I can say 
is that we have consulted the men who 
have been actually dealing with this 

tms kind of protection. I should like to 
,.i oveiy kind of practicable proposal 
earned into effect for preventiner K 
took, ™rd people b 0 i„g JJSir I 
not sure, however, whether you could S 
fl-clual practice cartT into pflrnrtf 

?..orol p,,po«.l 3. Jif leti’S 

o.32,i“ "<■“ 

flret proposal tc : proposals. My 

the ^Legislatures fS fo*'aS°"^‘’ 

;-'’.d,to have discussion^ 
proposal. Then mv i ^ one 

that you should Hv Proposal is 
tribes not only ^rem-LentJk “ ‘'‘’'“^Srtnal 
to their populatirft, P ^ f^oording 

«■;, ,o.prie?Sr To”; 

wdightage in representation f • 
which are much^mnvo ' ’Minorities 
aboriginal trilies whiln the 

the aboriginal ' tribes^ vn “n of 

representation even 

population basis%-No ° the 

hceause of that, Mr Wv”.. 
proposing; as an nlV we are 

M’etliod %f dealinf“^r 3 '^’^ "ther 

reason is that we fed Tw The 

ludir'^tharwe ^m PopulJtior of i ^ ’to riot 'know 'how' any Legis.k 

treatment*^ We them special «™sh them when the Goveraoi; 

backwnJ'^ ;'® foel that fkn„„ 3®“'“ special powers to protect them. Any 

representative of the, aboriginal tribes 
will certainly express himself as regards 
how the .taxation affects his community T 
—1 wonder very much how in actual 
prac ice you could find one, two, three, 


13.710. In the first place, I do not 
know why that representation should be 
small 7-Call it big. I do not mind 
whether you call it small or big. I 
would say that any representation of 
these very backward people would be of 
very little use to them. 

13.711. May I ask whether these back- 
ward people will not be subject, either 
to Provincial or Federal taxation 7— In 
the totally excluded areas the adminis- 
tration will be the Governor’s adminis- 
tration. 

. 13312 . But they will not be free from 
either the taxation of the Federal Gov- 
ernment or the Provincial Government. 
How can they be free from customs taxa- 
tion That is the position now. But 
does Mr. Joshi suggest really that 
head himters living in the hill tracts of 
Assam could take an intelligent part in 
“o^PPffet discussioH-^ljp^ indirect taxa; 

13, <13. Secretarj' of State, you may 
consider that they are head hunters. I 
know some of these aboriginal tribes md 
1 know they are not head hunters. They 
can be well educated and they can be 
Aery well cirilizecl, and I am quite sure 
*i them representation 

Hiey will be able to find representatives, 
rou are not excluding from the Federal 
Legislature only the head hunters of 
ssam ; you are excluding all aborigin.sl 
tribes ?-No, that is not the position. 

In the totally excluded areas it is so. 
”11 partially excluded areas it rests 
A' It 1 the GoA'ernor how far representa- 

caide appli- 

13,n4. No, in the Federal Legislature 
you have not provided any representa- 
tion lor the aboriginal tribes 7 — I beg 
your ]iardon ; that is so ; because wq felt 
that no representation that we could give 
".ri'ese areas would really be effective, 
jrill that would happen would be to draw 
ihem into a political machine that might 
A-ery well crush them. 


— "“'-I' are .so 

other population of 

treatment. Wg ‘“fee] ®Poeial 

boekward people reSlv ^ ^o^y 

tt’u? at all b> a smafl mmv- 
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to’derstand noth^'at^!;|;;' 
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or four people to represent in a Federal 
Legislature all these very different tribes 
mid communities, and even if they could 
represent them, -whether they would 
make their voice effectively heard. 

13,716. The same thing used to be said 
about what are called the Untouchable<= 
some time ago : that they would not 
be able to provide any representatives. 
If you put down in the Constitution no 
Tepresentation nt all for the aboriginal 
tribes the same condition -will continue, 
but if you give them representation it is 
quite possible that as in the ease of the 
Untouchables we do not feel any difficulty 
now, in the case of the aboriginal tribes 
there will be no difliculty as regards their 
representation ? — Of coiu'.se it is very 
difficult to say what it is they require 
and what it is they do not require them- 
selves, but all our infoniiation goes to 
show that they do not require this kind 
of representation, and I think Dr. 
Hutton himself made the point in his 
Hfemorandum and the evidence he gave 
the other day. 

13.717. Jlay I suggest to you that 
these aboriginal tribes require protection 
against the autocratic officers, against 
moneylenders, and against capitalists ? 
They also require protection from anthro- 
pologists who want these specimens to 
be preserved ? — And they also require 
safeguards from ignorant politicians. ' 

13.718. That you arc proriding against 
— you arc providing against the ignorant 
politicians. May I ask you another ques- 
tion ? Yesterday Jlr. Sejunour Cocks 
asked j-ou a' question about the power 
of deportation and you said that the 
District Officers -will possess the power 
of deporting. Jlay I ask in what form 
this power of the deportation will be ex- 
pressed ? Will it be expressed so thar 
the District Officers irill he able to de- 
port the moneylenders and people who 
exploit, or will it be a general power of 
deporting anybodv ? — ^Tt -will be a gene- 
ral power of the Governor to make 
regulations for this and for other pur- 
poses connected with his special responsi- 
bility to the excluded area. 

13.719. flight I draw your attention 
to the fact as stated in the quotation 
which I gave you from the Eeport of the 
Roval Commission, that ni.any of the in- 
dustries are situated near the aboriginal 
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areas, and if in those "areas there arc 
some strikes by workers there is a great 
likelihood of people who take part in 
those .strikes being deported. . What is 
the protection against such action ? — The 
protection is really the coraraonsense 
and the good faith of the Governor not 
to abuse his power. )ye have no, ul- 
terior motive in our minds to use those 
jjowers as strike-breaking powers. 

13.720. I am not suggesting that there 

arc any ulterior motives in your mind, 
but I want to know whether there is- ‘anj 
protection against the wrong use of 
autocratic powers which generally exist 
when Legislatures cannot discuss 
matters ? — 1 would not sa 5 ' that is^' the 
only check upon the misuse of powers. 
Thei-e is the cheek of Parliament, there 
is the check of Whitehall, and certainl 3 ’ 
there arc other checks. There is the 
check of public opinion in the gross 
misuse of powers. '‘.. 

13.721. How would public opinion be 

exiiressed if the Legislatures cannot dis- 
cuss matters ? — Tiiere such a thing ns 
the Press. ’ 

j 

' Dr. B. B. Ambedlcar. 

13.722. Might I ask just one question 
arising out of the questions put by ^Ir. 
Joshi. I just want to draw the sitten- 
tion of the Secretary of State to a diffi- 
cultv which I feel. Under paragraph 
109 ■ as drafted the distinction made be- 
tween the K.vchidcd Area and the Par- 
tially E.xcluded Aren is on the basis that 
in the Partially Excluded Area discussion 
is possible or the Governor has the power 
to disallow it, w-liilo in the case of an 
Excluded Area the Governor is prohi- 
bited from allowing any discussion. 
My difficulty is this : Yesterday, 1 Punk 
in answer to a question by iMajor 
Atrlee, you stated. Secretary of State, 
th.nt the contribution which the Centre 
was bound to make to Assam in order 
to cover the deficit ari.sing 'Out of the 
Excluded Area fbere was not to bo an. 
car-marked amount but was to be part 
of the general revenues of the Province 
of Assam. I suppose T am correct in 
saying that that was -what yon slated * 

— T think I left the qne.stion somewhat 
open as to whether it should be a speci- 
fic want or whether it should be merged 
in the general grant. ‘ • 

o2 
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13,723. The iippression thal [ fonned 
was that you said j'ou did not think that 
it would be an ear-maiked amount ? — 
17o. I think what I said, or anyhow 
what [ intended to say, vfas that in the 
figures that Ave had been dissnssing we 
had assumed that it irould be part of 
llie general fund, but as to arliether 
llint was the ,|)est vay of dealing with 
it I had an open mind. 

13,721. .Vei-y Avell. 1 Avill take an- 
,other aspect of the thing, in ausAver 
to;a question Avhioh I put you stated 
that' so far as the financing of tlie Ex- 
cluded .Area Avos concerned you Avere 
going to rectify the omission in the 
W^hitc Paper ,and alloAA' the Governor 
of tlie ProAunceito draAV upon the gene- 
ral, fund of the ProA'inee of Assam for 
tlie expenflitiire that he Atas likely to 
incur under the Excluded Area "—Yes. 

13.725. The difticulty that I feel is 
this, that if the Governor is to haA'e the 
power to draAV money from the Pro- 
Annejal Fund of Assam in order to 
ca^' ,on that ‘ administration in the 
Excluded Area, is it consistent with this 
prqyision iln paragraph 109 that "the 
Legislature should be altogethei; pro- 
hibited from discussing the aii'airs of 
the Excluded Area AA’liich is’ mippqsed 
to proAude that monej’’ ? — tliink Dr. 
Ainbedkar does raise a difficult case. 
It is not a case in Avhich a very large 
sum is involved, for this reason, that by 
far the greater part of the expenditure 
upon the Totally Excluded Area of 
Assam will be found from Federal 
funds, but I think it may be assumed 
that there AA’ill be a sum in .addition to 
that needed. 

13.726. As you said yesterday," in all 
these areas Avhere there Avill be Par- 
ti.ally Excluded Areas the Budget would 
be a common 'Budget, unless, of course, 
the Governor certified an extra araoimt 
under his extra responsibility, in Avhich 
case the Bndg-ct as a Avhole would be 
placed before the Legislature and open 
to discussion. I do not see hoAv the 

• difficulty Avould be got over We had 
considered 'the advantage in a case of 
that kind of proceeding, say, by^a epn- 

• tract' budget OA'er a period of years. 
What I am anxious to avoid are fre- 

' qUent discussions. 

13.727. I suppose the imrpose could be 
best served by having a common pro- 
A'ision for both, prohibiting discussion 


and alloAA'ing the Governor the jWAver 
to pi'ohibit it or disallow it, Avhichever 
lie thought necessary ? — It ivas pressed 
upon us verj'^ strongly by the people 
working in these tracts that there was 
a great advantage in excluding discus- 
sions in the ease of the Totally Ex- 
cluded jlreas, hut I have uhvays seen 
(he difficulty of the expenditurue in 
..Vssam from provincial funds. I think 
the Committee and the Delegates might 
consider Avhether supposing there was 
a contract budget for a period of yeaK, 
At'hen ’^the contract Avas reucAved there 
might then he a discussion ; but even 
that (I say it so that the Committee 
should knoAV the Avholc position) is 
contrary to the vicAVS of a good m^y 
of the experts. 

13.728. But I suppose the purpose of 
the experts and tlie purpose that you 
have in vicAv Avould bo A'ery Avell served 
by having this pow^_ the Governor 
to allow a resolution and disousssonj — 
AA^hnt Ave Avanted to avoid was the 
GoA’ernor constantly having to refuse 
discussions of this kind. It AA'oiild put 
him into a difficult position, and Ave 
do not contemplate in the case pf 
Totally Excluded Areas that there Avould 
be discussions, and Ave do not want to 
take any action that would appear to 
permit discussions that Ave think Avomd 
he harmful to the area ; that is Avhat it 
comes to. 

Dr. B. R. Ambedkar,'] I Avas only 
suggesting that the Governor’s power 
AvouId be adequate protection against 
that. That is all I ask. 

Lieut.-Colonel Sir H. Gidney. 

13.729. My Lord Chairman, I have 
Iavo questions only that I desire, to ask 
the Secretary of State. The first ques- 
tion possibly may not arise ,or be in 
order, and the Secretary of State will 
correct me. In the interpretation of the 
Partially Excluded or Excluded Are^, 
so far as the exclusion is concerned, 
there are other Excluded Areas of India 
from legislation, such as the Ceded 
Areas. They do not come into this at 
all, do they 7 — They do not come into 
this at all. 

■ 13,730. The next question I want to 
ask you, Secret.ai-y of State, is this : 
Have you considered what legislation or 
hoAv legislation is going to be applied 
• to these areas, considering the fact that 
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tlint they are denied any political 
voice ? — 1 think Sir Henry Sidney has 
one or two cases in mind that occur to 
some of UP, but it really does not come 
into this chapter at all. 

13,731. You promised me that you 
would make imiuiries, and 1 know you 
are making inquiries. 1 hope the in- 
quiiies wi.ll result in those areas being 
given a' voice in the Legislature of the 
conntrv. They are to-day precluded 
from any legislative views ? — I think 
if Sir lleniy would raise a question of 
tiiiit kind at some period in the discus- 
sions, I would then deal with it. 

]3,7,32. Vei'y well. The sccc.ind point 
is regarding the excluded and partially 
excluded areas. I do not talk as an 
expert in the matter, but 1 have spent 
ne.arly seven years of my service in 
those area's, and I am prepared to state 
that in the totally excluded areas from 
my experience they are really not inlel- 
lectnally capable of expressing any 
views on a political matter, and they are 
not popcoriied in expressing any views 
on such matters. In those areas, as 
Mr. Joshi has stressed (and Dr. Ambed- 
kiir lias pointed out ambiguitj’ which 
might bo got over), might I suggest 
that use might bo made of that very 
noble army of Britishers, the mission- 
aries, I mean, who have established 
themselve.s in these ai’eas, and who really 
know more about these areas than any 
district officer ; that they might be 
given the option of repre.senting tlicni 7 
— Of course, we can consider a point of 
that kind, but I still think myself, s_ub- 
,iect to our further eonsider.ation. that 
it Ls really better frankly to aoeept the 
fact that these are exceptional areas, 
and they are not susceptible to the kind 
of {reafment that the rest of India is 
susceptible to, and to give them a re- 
presentation. even altliough the rejire- 
sontntivos might be excellent people like 
the missionaries, would really he a 
somewhat incongruous affair, and it 
might not help them as much as pur 
proposals help them in frankly treating 
them as an exceptional area. 

Lionf.-Colonel Sir JET. Gidiini.] I wilt 
toll you why I stress the point. In njy 
ycar^ of seiwice in the .'ireas, I served 
in. (he Garo Hills, the Xaga Hills and 
the Khasia and .Taintia Hills, and T was 
in the head hunting expedition of 


1013 when I almost loyf’my own' liead. 
As a doctor, I have toured the foot of 
the Bhutan and Xepal Hills, and in 
iili these firc/is I dirl fiiul octnsions ■wlicn 
the villagers m, a body opposed orders 
issued to them bj’ their Ghamharas 
((jhamharas being a synonjmous name 
lor Pijtels or lamhhdars in the villages 
in other Provinces), and^It was in those 
area-, where I met life and death as' a 
surgeon th.at I got into close ionch with 
those aboriginal tiihes as well ns with 
that great army of .splendid men, the 
missioTiarics, and I wa.s jiarticnlArly 
■struck with the great confidence and 
the great trust that these aboriginals in 
tlie villages placed in these ni's.sion- 
ari^s. and I thought that if any ' re- 
presentation were to he given to them, 
this might be a means by which we 
eonld give it. 

Archbishop of CaiUcrhury. 

13.733. Before you leave that, ’"Sir 

Henry, may I ask whether it is not the 
ease (I think it is) that in some ^h'ses 
already in the legislature, such pers^ons 
as those to whom Sir Hbniy has allilQed 
have represented these special trilies ? 
— there, is a ease in Assam, but I 
think the case is the case of tlio rc- 
prc.sentution of an area that would not 
be totally excluded, hut partially "cx- 
cl'idcd. I will look it up. . ' 

Ml’. Biitirr.] It is rcfciTcd to on page 
101 of Volume 1 of the Ke])ort of (lie 
Statutory Commission. A 'V'cHh ’mi-s- 
sionarv represented the area. 

Lieut. -Colonel Sir Jl. Gidhcii. 

13.734. Canying tin* matter a little 
further and giving'iiiv a'ttcntioif lo'tlie 
partially excluded nre.a^ with ' wliieh I 
have been vciy familiay. I do 'think 
there is a growing ‘^ense'of re-^pon-ghility 
among IhC'e people, ninl I do think 
tlial “dneation, although of a primary 
nature, has .-spread verv largel.v owing 
to the work of the jiiissionaries. 
and the hospitaks there, .and I.tliink 
mv-'clf that these parfisllv excluded 
i;rea’'s could with equal benefit, .a.s has 
alreadv been allowed to tlie depr,''5-'cd 
cl.is:,cs. he given something in the .shape 
of snnie representation in the legis- 
l.aturcs of these partially excliidel .are.a.= ? 

Yes : we do provide representation in 

the provincial legislatures for these dis- 
tricts. ■' 
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1^,735. I think that is quite enough, 
myself ? — ^Tes. am reminded that there 
is actually a provision for 21 seats in the 
various provincial legislatures. 

Lieut.- Colonel Sir K. Gidney.] Thank 
you. I have no more questions. 

Mr. M. B. Jayaker. 

13.736. Secretary of State, the whole 
assumption of this chapter is this, that 
the Governor, who will be a public man 
from England and the official on the spot, 
will be able to give these uneivili-ed 
people greater protection than publio 
opinion through the legislature ? — That is 
the assumption. Assuming that there is 
no racial distinction between Indian and 
European administrators. 

13.737. I am not making any ? — ^No. 

13.738. Is it wise not to rely upon the 
sense of the modern Indian as regards 
his obligation to bring up these com- 
munities 1 Is it wise to ignore that sense 
altogether ? I quite see your difficulty 
that ' they should not be submitted to 
legislation for which they are not ripe. 
I agree up to a certain point, but do 
you think you arc right in taking these 
poor people entirely out of the influence 
of the legislature and public criticism to 
the extent of not even allowing questions 
under paragraph 109 7 — It is only ques- 
tions in the one area totally excluded. 

13.739. I am speaking of that area. 
My fear is that you may, in course of 
time, stagnate public criticism, and it 
will not be able to approach those people, 
and they will continue to remain for a 
long time as exhibits of what civilisa- 
tion used to be at one time in India. 
The ^ only safeguard is to allow the light 
of public criticism to boar upon these 
people ? — My difficulty is that they are 
So remote from the general standard of 
civilisation in India that, in actual prac- 
tice,. bringing to bear upon them the 
light of public opinion is really going to 
stir up a .great amount of trouble, and 
very likely do them an injustice 1 

13.740. That is so. Then the irroper 
protection is that which you have pro- 
vided in paragraph 108, that legislation 
which will normally apply in other parts 
of the Province will not apply unless the 
.Governor thinks lit, hut stop there. Why 
remove them even from the category of 


asking questions as you have done in 
paragraph 109 ? You have gone even to 
this length, that the Governor cannoi 
malce rules, that subject to his sanction, 
questions may be asked and discussion 
take place. That is a very drastic pro- 
posal, if I may say so ? — We have felt 
that we must go very cautiously in deal- 
ing with these aboriginals, and it is in 
the interests of caution and their own 
peace and security that we make what I 
admit is a drastic proposal, but it is a 
proposal a good deal less drastic than 
the proposal made by Dr. Hutton in his 
evidence, namely, that all discussion 
should be barred, not only in the totally 
excluded areas but in the partially ex- 
cluded areas as well. 

13.741. Dr. Hutton is an expert, and 
I am always extremely careful about 
accepting experts at their words, because 
all e.xperts up to a certain point are 
blind, men. Their value lies in_being able 
to sec one point. But may I point out 
that what you arc proposing in para- 
graph 109 is more drastic than what you 
are proposing in paragraph 52. In para- 
graph 52 you have given power to the 
Governor-General in sub-clause (b) on 
page 51 ; “ prohibiting, save with the 
prior consent of the Governor-General at 
his discretion, the discussion of or the 
asking of questions on ” then : “ matters 
conected with any Indian State other 
than matters accepted by the ruler of the 
State in his Instrument of Accession as 
being Pedoial subjects ; or (ii) any action 
of the Governor-General taken in his 
discretion in his relationship ’ivith a 
Governor ; or (iii) any matter affecting 
relations between His Majesty or the 
Governor-General and any foreign Prince 
or State.” Even these questions can be 
discussed with the approval and sanction 
of the Governor-General, but if your 
paragi-nph 109 is to be followed, this is 
t])c one subject where the Govemor has 
no power to allow questions or discussion ? 
—•Yes. 

13.742. It is certainly a more drastic 
proposal than the case of a foreign Prince 
or State which can only be discussed 
with the approval of tlie Governor- 
General, but in the legislature we cannot 
ask any question or discuss any matter 
relating to the totally excluded areas. 
That moans that thev sret a much hipber 



status than a foreigpa Prince does, so far 
as tile nsldng of questions is concerned ? 
—I think on the whole they deserve a 
higher status, because they are less able 
to defend themselves. 

Archbishop of (lanterhury. 

13.743. May I, arising from that, re- 
turn to what I ventured on a previous 
occasion to urge, tliat this paragraph 109 
is needlessly drastic. I suppose the ob- 
ject of legislatures such as these is to 
educate people in problems -sutally affect- 
ing the affairs of their country. It must 
be of great importance to legislatures to 
Understand and know what is going on 
OTth the very interesting and responsible 
problem of these aboriginal tribes. It 
seems to me most natural that sometimes 
a question should he asked about them so 
long ns the discretion is g^iven to tlie 
Governor that if he thinks it is a highly 
inappropriate question, or would be 
likely to prejudice these excluded areas, 
he should prohibit it, but paragraph 109 
docs not evpn allow the Governor to 
permit a question. I merely ask whether 
(it is really in view of the importance of 
tlie problem, and, therefore, the import- 
ance of the Indian legislature having 
opportunities of knowing about it) so long 
ns you safeguard the right of the 
Governor to object and prohibit, you 
should not insist that he can under no 
circumstances permit even a question ? 
-It is not a question. His Grace will 
see, of excluded areas. In our proposal 
it is a case of only one excluded area, 
namely, Assam. In the ease of partially 
excluded areas discussion is permissible. 

13.744. Tes ? — We are dealing i'eally 
with one verj- exceptional case, and in 
that very exceptional case, I feel some 
hesitation in ignoring the very strong 
representations of the officials who have 
actually been dealing with problems of 
this kind. It is not that I am not con- 
scious of the strength of the argument 
on tlie other side ; I am ; but I am very 
nervous of taking an unwise step that is 
realty going to stir up trouble in what 
are really almost totally uncivilised areas 
— some of these areas. ’ 

Mr. Zafrulla Khan. 

^3,745. An anomaly of this is that 
their nine representatives on the Assam 


Legislative Council will be able to discuss 
every question excepting 'tJieir own back*-: 
ward areas, and they will be able to 
take part in all questions concerning 
Assam except the baclavard tract for 
which they are going to be the repre- 
sentatives in the Council ? — That is so. 

13.746. Is not that anomalous ? — It is 
anomalous, and many of thc.«e very diffi- 
cult questions are bound to be anomalous. 
It is to avoid the risk on the other side, 
namely, this : Here we arc dealing with 
very uncivilised people ; I do not know 
how many expeditions there have noi 
been in recent years for stopping head- 
hunting, and so on. I am nervous of 
opening the door to a disous.sion that 
ma5' set the whole place in a blaze. 

13.747. What is the point in giving 
these backward tracts representation in 
the Legislature 7 What are those repre- 
sentativ’os instructed to do 7 — We are not 
giving representation. We arc con- 
stantly confusing two different tilings, 
namely, the totally and the partially ex- 
cluded areas. We are not contemplating 
representation from the totally c.vciuded 
areas. 

13.748. 'I am mistaken. Do I under- 
stand that these nine seats reserved for 
the backward tracts will give representa- 
tion to the partially excluded areas in 
Assam 7 — Yes. 

hir. 31. 17. Jayaher. 

13.749. Do not you think the result of 
vour proposals will be, as regards these 
agencies which arc, at the pre‘-ent 
moment, carried on, some by Indian 
politicians and some by Indian refonners, 
for the puiTDOse of improving these people 
gradually, that their influence will he 
considei-ably curtailed by this sort of 
isolation of these area-^ from the benefits 
of public criticism ?— I do not think so. 
So far as I know no ob.stacle is being put 
in their way now ; indeed, I imagine 
every encouragement is given to them. I 
sec no reason whj- there should be a 
change. 

13.750. Nobody would take any interest 
in these matters, bec.iu'^c they arc ont 
of the purview of the Legislature 7—1 do 
not think !=o. I do not think people take 
no interest in anything if it does not come 
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within the purview of the House of Com- 
mons here ; in fact, I think rather the 
contrary is the rule. 

13.751. May I ask you one or two 
questions about paragraph 106. You ex- 
plained yesterday, in reply to some ques- 
tion, that you proposed to annex a list 
to the Constitution Act ? — ^Yes. 

Mr. M. R. Jayaker.] Will that be a 
final list or will that list be added to. 

Lieut.-Colonel Sir H. G-idney. 

13.752. Or subtracted from ?— It would 
be a list no doubt with a power by Order 
in Council, or whatever inight be the 
machinery, to make alterations, but we 
should assume that that power would be 
exercised for diminishing the areas and 
not for increasing the areas, or trans- 
ferring areas from one category to atr- 
other. 

Mr. ill. R. Jayaker. 

13.753. That is what I wanted to know. 
You are contemplating that in course of 
time what is a 'totally excluded area will 
pass into the list of a partiallj' excluded 
area and what is a partially I'exeluded 
area will pass into the list of the re- 
formed scheme Provinces. You are con- 
templating such a change in course of 
time 9 — ^^’’es. I think that would be gene- 
rally true provided that Avhen one uses 
the expression “ in course of time,” one 
does not assume it would be a short time 
in certain eases. 

13.754. I am not assuming that. Bo 
you contemplate any form of machinery 
by which the change shall take place, 
that is to say, by which a totally ex- 
cluded area will pass into the category 
of a partiallj" excluded area and a 
partially excluded area will pass into the 
scheme of the Provinces. Are you going 
to provide a periodical enquiry by Parlia- 
ment or a report by the Governor 9 — 1 
think a periodical enquiry would be objec- 
tionable and risky. I think it is iiiuch 
better to leave it to the Govenior and In's 
staff and to pi-oceed by Order in Couneil. 
After all, we are dealing with compau!- 
tively small areas compai'ed with the great 
size of India. This is not a big problem. 

13.755. "Wliat I want to know is, ubo 
is to take the initiative 9 When yon 
allow‘'the Legislature to pass a resolu- 


tion recommending that a certain Par- 
tially Excluded .^‘ea be now absorbed 
into the Province, who is to take the 
initiative 9 — I think that might easily 
happen. If in the cause of development 
such a situation arose, then I think there 
would be such a resolution in the Legis- 
lature. 

13.756. Not about a Totally Excluded 
Area ? — ^No. In the case of the Totally 
Excluded Area I agi’ee there is a diffi- 
culty ; there is this block at present. 

13.757. Supposing that time is reacted, 
whose business will it be to take the 
initiative 9 — It would be the business of 
tlie Governor-General making i-epreseiita- 
tions and tlie procedure being by Order 
in Council. That is our proposal. I 
think Mr. Jayaker will agree that in 
the case of the Assam Tracts that kind 
of contingency looks as if it is a long 
way off. 

13.758. I do not know enough of the 
Assam Tracts to say that. I am only 
asking on the question of principle. There 
must be some machinery by which it 
could be done. Do you see many diffi- 
culties in a Parliamentary Inquiry 
periodically? — I do not like these periodic 
Inquiries, for this reason : They stir up 
a great deal of agitation. That is just 
what one wishes to avoid, particularly 
with these very inflammable areas ; and 
the trouble with a periodic Inquiry is 
that as soon as you say you are going 
to have a iieriodic Inquiry immediate 
agitation starts to have it at once. 

Sardar Buta Singh. 

13.759. May I know if any part of an 
Excluded Area has so far been excluded 
from that category and become a Par- 
tially Excluded Area 9 — Yes •, indeed Sir 

. Malcolm tells me that that has happened 
in certain cases. 

Mr. ill. B. Jayaker. 

13.760. I am going to ask you one or 
two questions about Proposal No. 107, 
Sir Samuel. I understood from ycoter- 
dfiy’s discussion that as regards the Par- 
tially Exeludedf Areas they will be nor- 
mally subject to the adm'inistration of 
the Province under the Minister 9— Yes. 

13.761. Subject to an overriding power 
in the Governor to interfere'? — Yes. 
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13,7C2. What kind of cases do 5’ou have 
ill view wliere the Governor will inter- 
fere 7 I imagine they will not be con- 
fined to those specific cases in paragraph 
70 ? — No. The kind of case (I do not 
know whether it is a good one or a bad 
one) that comes to my mind is this, that 
in certain of these areas law and order 
may be in the hands of their own village 
headman. In that case the Governor 
would witlid'raw those areas from the 
ordinaiy police administration of the Pro- 
vince. 

13.763. But you will have in the In- 
strument of Instructions to the Governor 
some indication as to the land of cases 
in which he shall interfere 7 — I had not 
contemplated any specific reference to 
this point in the Instrument of Instruc- 
tions. You see, Mr. Jajmker, it occurs 
to_ me it would be difficult to put any- 
thing in the Instrument of Instructions 
specifically about this for tliis reason, 
that the Partially E.vcluded Areas do 
differ very much one from the other, and 
what might be quite suitable in one would 
ho not at all suitable in another. 

Dr. Shafa^at Ahmad Khan. 

13.764. There is a provision in the 
recent Governors’ Instinment of Instruc- 
tions regarding the Governor’s power of 
interference 7 — Yes, we could look into 
that point. I do not know whether it 
would meet Mr. Jayaker’s point. I do 
not think it would. That is a more 
general point. 

Mr. jl/. J?. Jayaher. 

13.765. But that would be a wider 
power of interference than in paragraph 
70, I imagine. It will not bo confined to 
any specific topic ; tlie Governor can 
interfere on .any occasion 7 — Yes, in the 
partially excluded areas. 

13.766. Therefore, I thought it would 
be better if something could be said in 
the Instnnnent of Instructions as reiravds 
what special care the Governor is to 
take. Take the exploitation of these poor 
ignorant people by Indian and European 
cxiiloiters t.aking mining rights by giving 
them just a few trinkets, for instance, or 
tile labour-employing agencies which often 
come from foreign States, from the Fiji 
Islhnds — all these people come in and 
traJo amongst those ignorant people, and 


bj' taldng advantage of their ignorance 
secure their omployauent. Now will you 
state something in the Instrument of 
Instructions being within the special care 
of the Governor regarding the protccliou 
of these ignorant people from such 
ravages ? — Yes, I think we might certainly 
consider a suggestion of that land. In- 
deed, it would bo in accordance with what 
is generally the present practice. I think 
it is the present practice to call the atten- 
tion of the Govenjors to their responsi- 
bilities for these areas in the existing 
Instructions. 

13.767. That is wdiat I was suggesting 7 
— Yes ; I think we might well look into 
that point and see whether we could 
malm the Instructions to the Governor 
applicable to the proposals in the ■Con- 
stitution Act. 

13.768. Now there are only one or two 
more points I want to put to you. I 
understood yesterday from your replies 
that in the case of the partially ex- 
cluded areas there will he no separate 
Budget for those ai'cas 7 — That is so. 

13.769. Supposing, for in.stancc, there 
are 100 square miles excluded in a cer- 
(ain Province, the Budget for the 100 
square miles will he included in the 
general Budget of the Province ? — ^Yc.s, 
that is so. 

13.770. Supposing, for instance, when 
that Budget is being discussed (I 'am 
pointing out a difliculty that is troubling 
me) .a Jlcmher gets up and moves a 
token cut in a cei'tain item as a means 
of bringing public opinion to hear hr 
way of condemnation of certain acts that 
have happened there, then the Governor- 
General refuses to allow him to make that 
ro.<;olution ; that is under Proposal 109. 
Supposing a token cut is moved in the 
course of the Budget discussion, will the 
Governor have power '(o refuse any di.— 
cussion of it under 109 ? — Yes, he would 
have power to do that. 

13.771. It would he veiw hard on the 
Legislative Council to a^k 1110005- from 
it and not allow ant- discii=sion upon it 
or an\- question to he raised with regard 
to it 7 — IVe I’.ad a.ssumcd that it would 
depend upon the circuin=faiices of the 
case, and if it looked like a bona fid' 
motion for a discns.sion no doiihl the 
Governor would allow it. I am not sure 
whether ^Ir. .Tat-akef is dealing with the 
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partially excluded areas or with the 
totally excluded areas. 

13.772. I am speaking of the partially 
excluded areas 1 — The Governor would 
have the power either to allow it or to 
disallow it. 

13.773. Normally, questions would be 
allowed ? — Yes, perhaps. 

13.774. If the Governor disallowed a 
question which arises in the course of 
the Budget discussion it would seem 
extraordinar 3 ' that the money is to be 
had from the Council and no diseus.=ion 
is allowed. If, on the other hand, he 
allows questions which come up in the 
course of the Budget discussion, (hen 
Proposal 109 would he avoided on every 
question ? — The Budget, of course, does 
only come once a j’ear, and, that means 
that a discussion of this kind would only 
take place once a year ; it would not be 
constantly coming up in the Chamber. 

13.775. But many grievances come up 
in the course of one year, speaking of 
the Indian Legislature ? — ^Yes. 

13.776. I mean, your Proposal wants 
money from the Legislature, but it will 
not allow the Legislature to discuss ques- 
tions relating to those areas. That is 
the trouble which I feel ? — I think rve 
must .all of us weigh up the arguments 
on both sides. They are strong argu- 
ments on both sides, and the Committee 
and the Delegates must give their minds 
to them both. 

Sir Attsteii Chamberlmn. 

13.777. May I interpose a question ? 
Do I understand that the money required 
for the partially excluded areas would 
be a voted service. I had understood the 
Secretary of State to say on the last 
occasion th.at the money needed would 
he non-votahle ? — ^It would be voted, 
but the Governor could insei't it in the 
Budget if it was not 'voted. If the 
Chamber refuses to vote it the Governor 
^yould then add it. . 

Mr. 31. a. Jayaker. 

13.778. That is under Proposal 96 ? — 
That is under Proposal 96. The difTieulty 
Sir Austen will .see in m.aking it lum- 
votahle is that in a partially excluded 
area it really is a i^art of the -general 
Provincial expenditure. 


Sir Austen Chamberlain. 

13.779. May I put one further ques- 
tion ? Turn to the totally excluded 
area 7 — ^In the case of the totally ex- 
cluded area the administration is not 
the ordinary Provincial administration. 
On that account it is easy to keep the 
two accounts separate. In the ease of 
the totally excluded area it would he 
non- VO table. 

13.780. And could not under any cir- 
cumstances, therefore, appear in ii form . 
which would give rise to discussion on 
the Budget 1 — No, that is so. 

Marquess of Salishriry. 

13.781. Might I just put a question 
upon the Secretary of State’s answer, 
about the partially excluded areas ? If 
it is voted primarily by the Legislature 
it would not be possible for the Govern- 
or to forbid discussion, because it would 
be the very elements of the vote ?- — 
Under Proposal 109 he -could .stop dis- 
cussion. 

13.782. How could the Legi.sliitnre vote 
the money unless they discussed what 
purposes it was going to be voted for 1 
— ^The discussion could be stopped upon 
that particular incident. Presumably, if 
the procedure is like our own procedure 
here, somebody would make a motion for 
the reduction of a vote in order to call 
attention to a particular hit of adminis- 
tration in the partially oxcliuled area. 
Under Proposal 109 the Governor could 
stop that motion. 

Lord Sankeillour. 

13.783. And does not exactly the' same 
difficulty arise in the Peder.'il Legis- 
lature under Sections 49 and 52 ? — One 
could not give a general answer to a 
question like that because one would 
have to go in detail into all these various 
provisions. 

13.784. I was thinking of the words in 
Section 49 — “ will be open to discussion 
in both Chambers, except in the case of 
the salnrj- and allowances of the Gov- 
ernor-General and of expenditure re- 
quired for the discharge of the func- 
tions of the Crown in, and arisiTig out 
of, its relations with the Rulers • of- 
Indian States,” and then the Governor- - 
General’s consent is required to various 
snbiects of discussion under Section, 
52 fh). ,,r suggest that the same sort of- 
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difficulty arises there ? — would not 
hero compare the procedure at the Fede- 
ral Centre in questions of this kind with 
the procedure about the excluded areas ; 
the two questions are so entirely diffe- 
rent. Speaking generally, in the former 
case we do not think that the discussion 
would be dangerous in the same way that 
it would he in the latter case. 

Major C. E. Attlee. 

13,785. klay I ask in' the case of the 
Budget proposals in a Province would 
the grants distinguish expenditure in the 
Province generally under any particular 
heading, such as Education, I’uhlic 
ffealth, etc., and would there he a 
separate sum for the partially excluded 
area ? If not, you could not avoid having 
a general debate upon the amount as 
divided between them ? — It is very diffi- 
cult to give a specific answer tj a ques- 
tion of that kind. I would hav'c thought 
(I do not know what Sir Malcolm would 
say) that in most cases it would form a 
part of the general vote rather than be a 
specific vote, hut I would not_ like to 
exclude the possibility of a specific vote. 
(Sir Malcolm Hailey.) It would fom part 
of the general vote unless any special 
service was devoted entirely to the 
partially excluded areas such _aS a specal 
school establishment, or the like ; olhor- 
wise, it would form part of the general 
vote. 

Lieut.-Colonel Sir H. Giduey. 

13.786. I know that in Assam, in the 
partially excluded are.i, those ohjeefs are 
served bv the Governor himself from his 
special funds — such as Public llejiilh. I 
Tcmemher starting a lopro.sy enmiiaign 
there and that was done by .special fuTids 
and otber things like that 1 — Tli.rt would 
be a wholly excluded area, of eourse. 
IFe are speaking of a partially excluded 
area. 

klr. If. E. ,Taya}:cr. 

13.787. With regard to Propos.al lO.*!, 
Seerctnn’ of State, there both kinds of 
area.s are included — excluded areas and 
part-allv excluded areas. not that so ? 
— ISir Eajiiurl Hoarc.) Yes. 

_ 13.788. And you maintain no distinc- 
tion between the two so far as the pro- 
visions of lOS are eoneciTied ? — Hot for 
the purposes of legislation. 


13,789. But do you not think that in 
order to carry out the idea of a partially 
excluded area, namely, tliat it is nor- 
mally subject to the admini^tratioii of 
the Province, with an overriding power 
in the Governor, it would bo belter to 
limit Proposal 108 to excluded areas and 
as regards partiall 3 >^ excluded areas to 
rely upon the provisions of Proposal 92 : 
“ In order to enable ^hc Governor to dis- 
charge the ' special responsibilities ’ 
imposed upon him, he will be empower- 
ed at his discretion : (a) to present, or 
cause to be presented, a Bill to the Legis- 
lature, with a Message that it is essen- 
tial, having regard to any of l:is ‘ siiecial 
responsibilities ’ that an^' Bill so pre- 
sented should become law before a date 
specified in the Message ; and (6) to 
declare by Message in respect of any 
Bill alreadj' introduced in the Legis- 
lature tliat it should, for similar reasons, 
become law before a stated dale in a 
form specified in the Message.” The 
peculiarity of Proposal 92 is that nor- 
mally the laws of that Province apply 
to the area, excepting that tlie Governor 
can come iii under a special responsibi- 
litj' and stop certain laws being enacted, 
either with or without amendments, in 
the form in wliich he desires, and that 
will apply to the Bills to be presented 
and the Bills which have already been 
presented. Do not you think that that 
power is sufficient in the c.ase of the 
partially excluded areas ? We arc told 
that there i.s really a great danger with 
these partially excluded areas of in- 
appropriate legislation being intrndiiecd. 
It has been put veiy strongly to ns that 
this preeanfion is a very vihil one. 

13.790. But the Governor enu stop 
Icgi‘=Intion even from coming before the 
Lcgislatnre. TTo can interfere in pre- 
venting legislation, too. What I am 
pointing out is that you remove the dis- 
t'lietion in Proposal 108 between rn ex- 
cluded area and n partia'ij- cxclnded 
area, and it is not nocessarv’ to go =0 far.' 
It is quite sufficient, T submit, th.at if yon 
give the Governor the power, according' 
to Proposal 92, yon practically have an 
adequate safeguard to prevent legisla- 
tion from coming in. I should like yon 
to oon'ider that qne=:tion, Scererary of 
State ? — T will ccrfamlv consider .oH 
Uie.se points of kfr. .Tnynkcr’s. hut I- 
raust not be taken to give the impre.ssion 
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that I do not think these precautions are 
necessary. 

Mr. ili. R. Jayaker.] I am not dealing 
■with the precautions ; I am putting some 
of the difficulties -which I f.sel. 

Sir Austen Chamberlain. 

13,791. Will the Secietary of State 
at the same time reconsider the point 
raised by Mr. Jayaker about the inclu- 
sion of this expenditure in the Budget •? 
— ^Yes. 

13.792. I see the Secretary of State’s 
difficulty, that -where legislation can be 
generally applied and is part of the 
general administration, it is appropriate 
that the Legislature should discuss it, 
but -when the Seeretai-y of State d-wells 
BO much upon, the conceivable dangers of 
a discussion, is he really s.atisfied that 
the Governor could prevent the discus- 
sion if the money touching those points 
is once in the Budget 7 — I will certainly 
look into all these points again. They 
are difficult points. 

Mr. 31. B. Jayaker. 

13.793. Then my last question is about 
■whafyou answered yesterday, Secretary 
of State, as regards certain deficits being 
made good by the Centre. Do you re- 
member that answer 7 — ^Y(‘s. 

13.794. Will that be a ease falling 
under Proposal 144 ; “ Provision will be 
made for subventions to certain Govern- 
ors’ Provinces out of Federal revenues 
of prescribed amounts and for prescribed 
periods ”7 — Yes, it would be under Pro- 
posal 144. 

13.795. My difficulty is this, tliat yon 
interpret Proposal 144 and explain it in 
the Introduction in Paragi'aph 59 at 
page 30. If you will turn to that para- 
graph at page 30, you say : “ It is also 
anticipated that certain Promnees will 
be in deficit under the proposed scheme. 
The Noi'th-West Frontier Province -will 
tas now) require a contribution from the 
Centre in view of its special position.” 
And it goes on. Then .you mention Sind 
and On'ssa, and then you mention Assam, 
and then you say ; “ It is intended that 
these Promnees fehould receive subven- 
tions from' Federal Revenues. These sub- 
ventions may be ■ either permanent or 
terininable after • 'a 'period of .vears.*’ 
There ‘is’ nothing -'-to' indicate that tba 


subventions mentioned in this paragraph 
and in paragraph 144 are subventions in 
order to make up the • deficit caused by 
expenses over excluded areas 7 — I think 
wc might very w'ell make that clearer. 

Sir Pliiroze Sethna. 

13,79C. In reply to Mr. Jayaker, Secre- 
tary of State, you observed that it is 
the intention to decrease in course of 
time and if advisable, the sizes of ex- 
cluded areas or partially excluded areas, 
but, if . I remember rightlj', you said 
yesterday that you proposed to include 
in the Constitution Act a list of both 
excluded and partially excluded areas, 
and you would reserve the right of cn- 
larging these areas 7 — No, I ’did not say 
anything about that. 

Sir Bhirozc Scthiia. _ 

13.797. I stand corrected 7 — ^Indeed, my 
proposal of including these arcns_ in a 
schedule was to sho-w ho-w very limited 
they were in extent and in order td 
avoid the misapprehension that has grown 
“up that it might have been our inten- 
tion to exclude very large taaote from 
the scope .of the ordinary administra- 
tion. ■ ■’ 

Sir Hari Singh Gour. 

13.798. The areas now described as 
c.xclnded and partially excluded in the 
White P.nper find no place in the pre- 
sent constitution ? — (Sir BLalcoJm 
Hailey.) I do not get the exact point. 

13.799. The general point I am m.akiiig 
is tlmt under the General Clauses Act, 
the definition of “ British India ” would 
include both excluded and partially ex- 
cluded areas 7 — ^Undcr the General 
Clauses Act 7 

13.800. Yes 7— Yes. 

13.801. Therefore, under Section 65 ot 
the Government of India Act, the Indian 
Legislature has i:io-\ver to make laws for 
all persons for all codes and for all 
places and things within British India- 
Thereforc, the legislature at the present' 
moment under the present constitution 
has the power to legislate as regarJs" 
both ekeluded and partially excluded 
areas 7-7I think Sir Hari Singh Gour 
has forgotten Section 52 fa) of the Gov-' 
ernment of India Act W'hicli gives the 
Governor-General power to take that out,' 
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13.802. That is perfectly clear. The 
■point I am making at the present 
moment is that the Indian legislature 
at tlie present moment has, generally 
speaking, the power of legislating both, 
in respect of excluded and partially ex- 
cluded areas ? — Subject to any notifica- 
tion issued under Section 52 (o). 

13.803. Has any notification been 
issued under Section 52 (a) curtailing 
tfie power of the Indian legislature ? — 
Yes ; I tliink you will find this as apply- 
ing at all events, to take one typical 
example, to Spiti, another (o Darjeeling, 
if you have this book. * 

13.804. I have that book. I am refer- 
ring to that very book ? — ^You will find 
those there, referring, at alt events, to 
Spiti in the Punjab, I think to the 
Laecadive Islands, and Minicoy, and to 
one or two othei small places at the 
same time. 

13.805. Except these one or two small 
places which have been excluded by the 
notification under Section 52 (a) of the 
present Government of India Act, is it 
not the fact that the Indian legislature 
possesses power to legislate in respect of 
all other areas ? — ^Yes, that is so, except 
those that are excluded by notification. 

13.806. Yes ; I have alreadv said that? 
--Yes. 

13.807. Do you propose to add to the 
fuhire Constitution Act to limit the areas 
to those comprised in the notification 
under Section 52 (a), or would your ex- 
clusion be not only of those areas, but 
many other areas generally described and 
comprised in the Scheduled Districts Act 
of 1874 ? — No, the disability for legisla- 
tion would apply only to areas which 
kad already been notified under Section 
52 (a). There would be no extension of 
the area. 

13.808. That is to say, that so far as 
the power of the future Indian legisla- 
ture to legislate is concerned, only those 
areas which are notified under Section 
52 (a) would be exempted from its juris- 
diction ? — Those would be the only areas 
fiffected, yes. 

13.809. Therefore, the future Indian 
legislature will have the unfettered power 
to legislate in respect of the other areas, 
wLether they are partially excluded or 
not ? — Yes ; that is so. 


13.810. And therefore it follows that 
having the power to legislate it will 
have also the power to discuss the pro- 
prietj' of legislation as it now has ? — 
Yes, certainly. 

13.811. And neither the Governor nor 
the Governor-General at the present 
moment has the right tc iette'- (he dis- 
cretion of the legislature in regard to 
discussion ? — Save in certain cases where 
he can disallow resolutions. 

13.812. I am not dealing with resolu- 
tions ; I am dealing with discussion ? — 
Discussion, yes. 

13.813. Under the future constitution, 
however, you ai'c giving the Governor a 
larger power than he possesses under the 
present constitution ? — Not in regard to 
those particular areas. 

13.814. Are they not comprised in 
paragrajih 109 of the White Paper ? 
Please consider paragraph 109 of the 
White Paper ? — There is no area which 
will be included under the jiresent scheme 
in paragraph 109 wliieh is not already 
provided for in notifications under sec- 
tion 52 (a). I think I am right in say- 
ing that is substantially the fact. If you 
compare them you will find that they are 
substantially the same. (Sir Samurl 
Hoarc.) They are substantially the 
same, and these powers about the pro- 
hibition of discussion are actually the 
powei’s that are in operation now. (Sir 
Malcolm Hailey.) You will find them in 
these notifications. (Sir Samuel Hoare.) 
If you look at pages 258 and 259 of the 
Goveniraent of India Act, you will see 
them set out. (Sir Malcolm Hailey.) 
Tliat refers particularly to Spiti, Dar- 
jeeling and Chittagong. (Sir Samuel 
Hoare.) Speaking generally, the areas 
are the same, and the powers are the 
same. The case is even better from Sir 
Hari Singh Gour’s point of riew. The 
areas are smaller in extent than the areas 
notified under section 52 (a), and the 
powers retained are very much the same. 

Lieut.-Colonel Sir H. Gidney. 

*13,815. Are there any additional area?f 
— No. (Sir Malcolm Hailey.) That ie 
so. There is no area proposed under 
paragraph 109 which is not already 
covered by notific.ation under section 62 
(n), and some of the areas covered by 
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notification under section 52 (a) 'will not 
ie included in paragraph 109. 

Sir Hari Singh Gour. 

13.816. As regards paragraph 109, am 
I right in supposing that discussions in 
tW proN’incial legislature, er asking ques- 
tions on any matter arising out of an 
excluded area are barred, but the same 
provision would not apply and extend 
to the Federal legislature ? — (Sir Samuel 
Eoarey) It -would extend everjnvhere. 

13.817. But you have only specified the 
provincial legislature I — ^You see, Sir 
Hari Singh Hour, the Federal legislature 
could only deal with Federal subjects. 

13.818. Quite right— And this would 
not be a Federal subject. 

13.819. But these areas will be fed by 
Federal finance 7 — One area will be. 

13.820. That is the area I am dealing 
with ? — Yes. 

Sir Bari Singh Gour-] Therefore, this 
area being supported by Federal finance, 
the Federal legislature should have the 
power to discuss questions arising out of 
the budget relating to that area. 

Sir Austen Ohamberlain.] Is Sir Hari 
Singh Gour speaking of the totally ex- 
cluded area 7 

Sir Bari Singh Gour-] Yes ; I am 
pointing out that the words “ provincial 
legislature ” are used in paragraph 109. 

Sir Austen Chamberlain.] I understood 
Sir Hari Singh Gour to say that whilst 
the provincial legislature might be pro- 
hibited from discussing, the money might 
appear in the Federal budget and the 
Federal legislature would therefore be 
able to discuss the affairs of the totally 
excluded area. 

Sir Hari Singh Goiir.] Yes ; that there 
is nothing in paragraph 109 to preclude 
the Federal legislature from discussing 
that question. 

Sir Austen Chamberlain. 

13,821. I thought the Secretary of 
State said in answer to me a mpment ago 
thht the affairs of the totally excluded 
area would neither be votable nor dis- 
cussable f — Yes, I did; and I contemplate 
that the prordncial subvention would 
certainly not come up for discussion in 
the Federal legislature year by year. I 


am assuming that these subventions, for 
instance, to Assam and Bengal would be 
made once for all. 

Sir Hari Singh Gour. 

13,8ffi. They might be made once for 
all, but they are always part of the 
annual budget as Sir 'Malcolm Hailey 
will point out 7 — (Sir Malcolm Hailey.) 
Ho ; they would not come up in the 
annual budget if, for instance, instead 
of being made, in the form of a grant 
they were made in the form of a share 
of taxation as in the case of the jute tax. 
It depends on the form in which it is 
made. 

13.823. The form is uncertain ; there- 
fore, I say, so far as the Federal legis- 
lature is concerned, it cannot be pre- 
cluded from discussing these questions 
when it is to finance the administration 
of the excluded areas ? — ^It would depend 
entirely on the fonn that the snbvension 
takes. If it took the form of an assign- 
ment of taxation, as it might very well 
do, then it would not appear in the bud- 
get in a form which would render it 
liable to discussion. 

Sir Austen Chamberlain. 

13.824. But if it took the form o£ a 
grant in aid annually out of the equivd- 
leant of Ibe Consolltlufed Yu-nfi of swoh. 
and such a sum for the excluded area, 
would it then be votable and discussable 7 
— ^It would be discussable. Sir, if it 
appeared among the annual grants, but, 
of course, it is possible that the Indian 
legislature might adopt your form of per- 
manent appropriations for Consolidated 
Fund charges, which would not appear 
annually. 

13.825. But, Secretary of State, is it 
not evidently a matter- which, if ''re 
accept your thesis that it would be 
dangerous to discuss these things, must 
be laid down by superior authority, and 
must not be left to the judgment year 
by year of the Indian legislature which 
might underrate the dangers of which 
yon speak and wish to insist on its right 
to discuss ?■ — (Sir Samuel Hoare.) I had 
certainly assumed that -these provincial 
subventions would not • come up - for 
periodic discussion. I can see every kind 
of objection against their coming up eOlP 
stantly. I think they would make great 
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friction between the Federal centre cand 
the Pronnces. I have assumed that the 
allocation would be made to the deficit 
provinces, and once made, it ■would then 
not be susceptible to discussion bj’ the 
Federal legislature. 

Archbishop of Canterbury. 

13.826. May 1 ask for information ? Is 
not that what you mean in paragraph 
144 by our friend the word “ prescribed ”? 
— That is so. 

13.827. That it must be for a definite 
period, not renewable year by year. 
Therefore, it would not be anything of 
the nature of a grant in aid ? — Yes. 

Dr. Shafa’at Ahmad Khan. 

13.828. Did' not the Federal Finance 
Committee of the Third Round Table 
Conference state precisely what you have 

just said ? — Yes : I think that is so. 

• •' 

13,823. With regard to the subvention 
to the Provinces V — I think mj'self that 
anything in the nature of annual grants 
in aid from the Centre to the Provinces 
would lay the Federation of the Provinces 
open to every kind of difficulty. 

Sir Amtcn Chamberlain. 

13.830. I have a note that when we 
■were discussing paragraph 144, the Secre- 
tary of State explained that by “ pre- 
.scribed ” he meant prescribed by an 
Order in Council ” — ^Y’'es. 

Sir Austen Chamberlain.} In that case, 
surely it would not appear in the Bud- 
get ? 

Dr. B. JR. Ambcdkar.} May I draw 
vour attention to paragraph 149 ? 

Archbishop of (Canterbury. 

13.831. May I have the answer 7 — (Sir 
Malcolm Hailey.) It would have to 
appear in the Budget if although pre- 
scribed by Order in Council it came in 
.the form of an annual grant. There 
would be certain things laid down by 
Order in Council of another nature, and 
they -ivill all come in the Budget if they 
come in the foi-m of an annual grant. 
But, of course, you have not yet decided 
hero what procedure you will really 
follow for appropriation. When yen 
come^ to decide that question, you can 
provide that tliese things should not 


come under discussion if they form per- 
manent appropriations. My point was 
that if they appeared in the annual Bud- 
get, as they would do in our ordinary pro- 
cedure, then even though they were pre- 
scribed by Order in Council they would 
be subject to discussion unless you add 
a sentence to Proposal 49 to make it 
.clear that thej’ should not be subject 
to discussion in the same way as the 
salaiy and allowances of the Governor- 
General, and so forth. 

Sir Austen Chamberlain. 

13.832. Secretary of State, -without 
pronouncing any opinion upon whether 
the purpose you have sought to secure 
is the right one to aim at, that is to 
say, that there should not be a dis- 
cussion, is it not clear that if that is 
j’our purpose, you must amend your 
White Paper 7 — (Sir Samuel Iloarc-) 
No ; I would not say amend the White 
Paper ; I would say make our intentions 
rather clearer. 

Sir Austen Chamberlain.] I thought 
that might be an amendment and even 
an improvement. 

Lord Irwin. 

13.833. With regard to this di'cu«.«ion, 
might I ask Sir llnlcolm Hailey, for my 
own information, whether Section 67 (a) 
of the Government of India Act is not 
relevant which provides in sub-section 
(iii) that the proposals of the Governor- 
General for the appropriation of revenue-, 
moneys and so on, relating to the follow- 
ing beads of expenditure shall not be 
submitted to the Vote nor shall they bo 
open to discussion at the time when the 
annual Statement is under consideration 
unless the Governor-General otherwise 
directs ? — (Sir Malcolm JIailcy.) That 
would guide existing procedure, but, in 
the future, the question of discussion will 
be regulated by paragraph 49 of the Pro- 
posals of the Wliitc Paper. 

13.834. Yes : I appreciate that. The 
only point of my question w.as to ascer- 
tain whether, if it was discovered that— 
on the assumption that Sir Austen 
Chamberl.ain made — it might bo thought 
dcsimble to take 'tops to preclude di.- 
cussion in certain eascs._ the proccdiirc 
that at present prevails, nnocr Sec- 
tion 67 (a) wonld not in fact bo chectiv 



fo do it ? — ^If that procedure were re- 
peated in the Statute. You’ would have 
to repeat that procedure in the Statute, 
and I would suggest that the way to do 
it is simplv by adding a word or tuo 
to Proposal 49 of the White Paper. 

Sir Austen Chamberlain. 

13,835. It is quite clear that para- 
graph 49 gives no such power at present 1 
— That is so. 

Ix)rd liankeillour. 

13,830. Might I ask Sir Malcolm Hailey 
what is the procedure with regard to the 
CLvpenses of Chief Commisbioners of Pro- 
viees ? In paragraph 49 («) it mentions 
it with regard to Baluchistan, but not 
ns regards the others. Does that foian 
part of the Federal Budget and is that 
diseus&able ? — Yes. 

13.837. Except the actual salary of the 
Chief Conimissioner himself ?— It is not 
votable but is discussable. 

Dr. B. B. Amhedkar.] Bveiu-thing in 
Section 49 is discussable. 

Sir Bari Shtffli Gmir. 

13.838. Some of the items in the 
budget of the Chief Commissioner are 
also votable ? — Yes. Section 49 excludes 
very little indeed from discussion, al- 
though it excludes a great deal from the 
vote. 

Mr. Zafrulla Khan. 

13.839. It excludes nothing from dis- 
cussion except the salary and allowances 
of the Governor-General and of expendi- 
ture required for the discharge of the 
functions of the Crown in and arising 
out of its relations with the Ruloir of 
Indian States ? — That is all. 

Mr. Zafrulla Khan.} All other item’s 
therein specified are non-votable but they 
are discussable, and expenditure on Ex- 
cluded Areas is expressly one of them. 

Sir Bari Singh Gour, 

13.840. The discussion that has so far 
taken place. Secretary of State, does not, 
I hope, make you believe, that we are in 
favour of tightening up the provisions 
of Article 49. We think that the pro- 
‘visions of Article 49 should stand as they 


are and that tho provisions of Article 109 
should be understood in the sense in 
whieh they would ordinarily be under- 
stood, namely,, that the prohibition only 
extends to discussion in the Provincial 
Legislature and not in the Federal 
Assembly. Now under tho proposals of 
the M^hitc Paper, supposing the Governor- 
General and tho Governor want to con- 
sult their respective Legislatures on the 
subject of Excluded Areas, you have given 
them no power to consult ? — (Sir Samuel 
Hoare.) Partially Excluded Areas, yes. 

13.841. No ; I !uu talking of the Ex- 
cluded Areas. You have given them no 
power to consult "? — That is so. 

13.842. But why should you not have 
given them the discretion to consult the 
Legislature if they so desire ? — That is 
the question we have been discussing at 
some length this afternoon really. I 
have my own views. I quite accept the 
fact that they ai'e not the unanimous 
mews of everybody in the room. 

Sir Abdur Jinhim. 

13.843. I want to know what is the 
])osilion ns regards the towns of Dar- 
jeeling and Ranchi, which are. the 
Summer capitals of Bengal and Bihar. 
Are they Partially Excluded Areas 1 — 
(Sir Malcolm BaiUy.) Darjeeling was a 
Totally Excluded Area, Ranchi, I think, 
was a Partially Excluded Area. 

13.844. In the municipal limits loo, or 
the district ? These arc the Summer 
capitals of two Provinces, are they not ? 
— I think the whole of Darjeeling was 
excluded. 

Sir Bari Singh Gour.} Including the 
Government House, possibly. 

Sir Abdur Eahim. 

13.845. Darjeeling is verj^ largely in- 
habited by civilised Indians and 
Europeans, but you keep it Partially Ex- 
cluded ? — (Sir Samuel Boare.) Yes. 

13.846. But yon have got the power 
and you propose to follow the policy of 
transferring Partially Excluded Areas to 
the ordinary scheme of Provincial Gov- 
ernment ? — When the conditions are suit- 
able. 

13.847. But do you not think that as 
regards Darjeeling and Ranchi conditions 
are quite suitable ?— No, we do not, or 
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re should not have put them in the 
Seliediiie. 

13.848. Of course, you have made your 
policy quite clear to us. I -want to know 
a? regards Delhi, which is the Capital of 

All-India 1 — That does not come in 

here ; Delhi is not an Excluded Area in 
any way. 

13.849. I thought some questions were 
put regarding Delhi. Now as regards 
the Partially Excluded Areas, so far as 
I read the Memoranda of Dr. Hutton 
and Wing-Commander James, I gather 
that the people inhabiting these areas, 
the aboriginal tribes, are liable to become 
the victims of moneylenders and arc 
likely to have their land swindled out 
of them, and they are also liable to fall 
victims to certain forms of litigation. 
These are evils which are not confined to 
ihese tribes ? — No, but they are much 
more dangerous to people who eannot 
defend themselves. 

Sir Ahdnr Tfufiim,] I do not know the 
source of your information, Seoretai'y of 
State. Take the pcasantiy of Bengal 
They are very badly the victims of money- 
lenders, and in the Punjab they- had to 
pass an Act prohibiting any usurious 
transactions of that nature. 

Hr. ZafritUa Khan.] "We do not want 
to he declared an Excluded Area for that 
reason. 

Sir Ahdur Eahim. 

13.850. I mean that these are the evils 
which are veiy^ common in India 1 — Per- 
haps they arc common, hut in some places 
they are worse than in others. 

13.851. Are there any other special 
reasons why they’ should bo excluded from 
Provincial administration 7 — I thouglit I 
had given all the reasons which im- 
pressed me for treating theso areas as 
'■ery exceptional areas. If any Member 
"f the Committee or any Indian Delegate 
want more details, they will find a num- 
ber of details set out in the Report, of 
the Statutory Commission. I have got 
here a number of pages giving a series 
of cases in which the attempt to impose 
upon these Baclavard Areas legislation 
and systems of legislation that were un- 
mitable to them led to great trouble and 
in some cases to very serious risings. 

MOSRO 


13.852. They could be prevented by 
the exercise of tlie special responsibility 
and the special powers of the Governor ? 
— We feel that that is the whole basis 
of these proposals — that these are ex- 
ceptional areas and they want further 
exceptional treatment. 

Dr. Shafa’at Ahmad Khan. 

13.853. There is only one point I want 

to ask you about, Secretary of State. 
With regard to the subventions to the 
Provinces, we made the following recom- 
mendation to the Goveimment at the 
Third Round Tabic Conference. I will 
read this passage : “ We consider that 

there should be an enquiry shortly be- 
fore the new order is inaugurated in the 
Provinces, .os a result of which tho 
amount of any subvention, where neces- 
sary, and its duration, (if only req\iired 
for a limited period) would be finally de- 
termined. It is important that the de- 
cision should be final, as periodic revision 
could not fail to react on consfitntiomil 
independence and financial responsi- 
bility.” I hope that this recommoudatioii 
will be made absolutely clear in the White 
Paper so that the financial autonomy of 
the Provinces may not be undermined or 
seriously affected ? — I agree with tho sng- 
gestion in Dr. Sliafa’at Ahmad IGian's 
question. It is most important that these 
subventions should not be regarded as 
doles which can vary from year to year 
but thev" should be prescrihed payments 
with the definite intention of setting the 
Provinces upon an even basis for making 
their own arrangements in the future. 

Mr. ZafruUa Khan. 

13,584. Secretary of State. I am sori-j' 
4o recur again to the matter of the pro- 
liibition of discussion and qncstioiw under 
proposal 109, but I have one or two su~- 
gc.slions to put to you in connection witli 
them. Alay I first take the case of the 
Partially Excluded Areas. There. I 
underst-and, the position is this. Nor- 
mally the administration will he. Provin- 
cial sub.icct to the special responsibility 
of the Govcnior 1 — Yes, 

13.855. Therefore if the raising of any 
question or any discussion is likely to 
affect the disch.arge of tho Governor’s 
special responsibility j-ou think he .^honld 
have the power to prohibit that quostio- 
and that discussion ? — Yes. 
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13.856. As a matter of drafting would 
you have any difBculty in accepting the 
suggestion that at the end of this pro- 
posal these words may be _ added : “ so 
far as it affects his special responsi- 
bility ” ? — I would not like to say Yes 
or Ko to a point of drafting offhand. 
Upon the face of it, it would not appeal 
to me to alter the intention of paragraph 
109. I should like to look into the sug- 
gestion. 

13.857. My suggestion is that it puts 
it upon a proper basis without inter- 
fering with the object you have in view. 
It will merely declare the purpose of 
that power to disallow questions and, 
resolutions, but I put it forward for your 
consideration ? — I am much obliged. 

13.858. Now I am approaching, I am 
afraid, a matter on which there may be 
a difference between us, but the sugges- 
tion I make is this ; As you are aware, 
there are two kinds of restrictions on 
qvrestions, resolutions and discussions pro- 
vided for in the White Paper ? — Yes. 

13.859. One is that these matters may 
be disallowed by the Governor or the 
Governor-General. Of course, if not dis- 
allowed they are put in the ordinary way 
or raised in the ordinary way in the 
Legislature. The other point is that 
some of these questions and resolutions 
with regard to some subjects can be put 
or raised but only with the previous 
assent of the Governor-General. Now 
with regard to the latter category, the 
difficulty that a question is tabled or a 
resolution is tabled and is disallowed by 
the Governor and causes irritation does 
not arise, because the question or the 
resolution does not appear unless pre- 
vious sanction is given. Would you have 
any serious difficulty in accepting the' 
suggestion that questions or resolutions 
or discussions relating to Totally Ex- 
cluded Areas may be permitted with 
the previous assent of the Governor ? — 
The reason that I gave earlier in our 
discussion gainst that suggestion is that' 
that does imply a right of ffiseussion, 
and that when you have implied a right 
of discussion you may have people 
constantly pressing to exercise it. You 
then in practice have the Governor, if he 
thinks the discussions- are going to be 
dangerous, constantly being involved in 


refusing permission. That is are reason 
that, so far, has impressed me. 

13.860. Passing from that considera- 
tion for a moment, am I correct in 
assuming that the Governor of a Pro- 
vince, when dealing with a Totally Ex- 
cluded Area (under your scheme it vill 
be only the Governdv of Assam, hut' it 
does not matter which Province it is) 
would be acting in that matter and res- 
ponsible, as it were, to the Governor- 
General and would be subject to the con- 
trol and direction of the Governor- 
General 7 — Yes. 

13.861. Therefore any directions issued 
by the Governor-General to the Governor 
in certain cases would he described as 
action of the Governor-General taken 
in his discretion, in his relationship with 
the Governor ? — That would be so, yes- 

13.862. That being so, may I draw 
your attention to Prophsal 52 of page 51 ? 

It would be action of a kind which is 
described in sub-proposal (b) (ii) ?— Yes. 

13.863. “any action of the Governor- 
General taken in his discretion in his 
relationship with a Governor” ? — Yes. 

13.864. You realise that with regard to 
such an action questions could be raised 
in the Federal Legislature and discus- 
sion could take place with the prio*’ 
assent of the Governor-General ? — Yes ; 
that is so. 

13.865. So that the distinction, arises 
that these matters may be under these 
provisions, apart from the Budget pro- 
visions, with the prior consent of the 
Governor-General, discussed in ' the 
Federal Legislature, but could not he 
discussed in the Provincial Legislature 1 
— Yes, it might happen. I suppose also 
the Governor-General might make rules 
to debar discussions of this kind. 

13.866. Altogether ? — Yes. 

13.867. But the Proposal exioressly says 
that the power of the Governor-General 
will be to prohibit, save v/ith liis own 
prior consent, the discussion of certain 
matters 7 — ^Yes, but I suppose under the 
rules of business he might prohibit a dis- 
cussion of questions of this kind. 

13.868. That being so, what is ’yoTir 
difficulty now in not putting the Govern—'' 
or in the same position as you have put 
the Governor-General 7 — ^It is that he is 
nearer the danger point. A discussion 
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at the Federal Centre would not appear 
to me to be so likely to stir up trouble 
in these tribal districts as a discussion 
close by the spot might. 

13,869. So long as there was a possi- 
bility of discussion in the Federal Legis- 
lature with the assent of the Governor- 
General I will not press the matter any 
further. I am not pressing that it may 
of necessity he. in the Federal Legisla- 
ture ? — I am much obliged to Mr. 
Zafrulla IQian for making this distinc- 
tion between the two and i will look 
into it aagin. 

Jlr. B. M. Ambedkar.] The same point 
would be secured if Proposal 49 remain- 
ed ns it is. 

Sir Hari Singh Gour,] And Pro- 
posal 109 remained as it is. 

Mr. Zafridla Khan.] Except this, that 
in Proposal 49 you could only discuss it 
during the Budget, and under this with 


the prior consent of the Governor- 
General you could discuss it at any lime. 

Archbishop of Canterhurg. 

13,870. Mr. Secretary of State, just 
one iioint. I was not quite clear when 
you said that the administration of even 
the partially excluded areas would be one 
in which the Governor-General would 
have a natural right to issue directions 
to the Governor ? — I was dealing, jour 
Grace, with the constitutional aspect of 
the problem, namel5', that the ehnin of 
responsibility in all this field of special 
responsibilities is the Governor of the 
Province, the Governor-Gener.'il, and 
Parliament. I was not meaning to imply 
that normally the Governor-General 
would be intervening in questions of this 
kind. 

Archbishop of Canterbury.] I see. I 
thought you rather went beyond that in 
answering Mr. Zafrulla Khan. 


(.The Witnesses arc directed to withdraw.) 

Ordered, That the Committee be adjourned to to-morrow — 10-30 o’clock. 
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of LINLITHGOW in the Chair. 


The Right Hon’ble Sir Saitdel Hoare, Bt., G.B.E., C.M.G., M.P., Sir Malcoi^ 
Haiiet, G.O.S.I, G.C.I.E., and Sir Pindiater Stewart, K.C.B., K.O.i.ji., 
C.S.I.. ’ are further examined as follows ; 


Chairman, 

13,871. Secretary of State, yon arc 
good enough to take the witness chair 
this morning and you are jireparcd to 
give the Committee evidence upon 
Federal and Supreme Courts, paragiaphs 
151 to 167 1 — Yes. I think I should like 


to preface my evidence, if I might, by 
asking that the Memorandum that I have 
circulated should be published with the 
proceedings. 

Chairman. 

13,872. Thnt,shain)e_done^— It is as 
follows ; — 


NOTE BY THE SECRETARY OF STATE FOR INDIA ON THE FEDE- 
RAL AND SUPREME COURTS. 


A reconsideration of these paragraphs 
has led me to think that some of the 
proposals require further explanation 
and that others may perhaps need 
modification. Since the nubjcct is a 
very technical one, I think that it may 
assist the Committee if I circulate the 
following explanatory note before our 
discussions on these paragraphs begin. 

1. The first matter to which I wish 
to draw attention arises in connexion 
with paragraphs 156 and 157. I am 
anxious that there should be no mis- 
understanding as to the underlying' 
intentidn of these paragraphs. It is, 1 
think, agreed that, so far as constitu- 
tional issues are concerned, there .should 
be a means of ready access to the 
Federal Court, which (subject always to 
a right of appeal to the Privy Council) 
will be the -interpreter and guardian of 
constitutional rights. On the other 
hand. It IS obviously impossible to allow 
. Court to bo overwhelmed 
i.ith a mass of appeals based upon the 
lucre suggestion that a constitutional 
issue IS involved; and we, therefore, 
propose that an appeal should only lie 
leave of the Court whose decision it 
CnifvTr^f challenge, or, if that 

Pedera^l Court itself unless the value of 
the subject-matter in dispute exceeds a 


specified amount, in which case an appeal 
will lie without leave. But we also 
intend, and the Committee will, no 
doubt, wish to consider whether express 
proi-ision should not be included to that 
effect, that the Federal Court should 
have power to decline summarily to 
entertain any appeal, or any application 
for leave to appeal, where it appears to 
them vexatious or frivolous, or made 
only for the purposes of delay ; though 
it would have to be made clear that this 
power could not ho exoreisod where the 
Court from which the appe.-il is brought 
has already given leave to appeal. 

2. The procedure conlemplatod by 
these proposals is, therefore, lhal a 
person who desires to appeal from the 
decision on a constitution.il issue of the 
High Court of a Province or a State 
will ask that Court to state a Special 
Case for the decision of the Federal 
Court. If tho value of ,the subjects 
matter in dispute exceeds a specified 
amount, it will be the duty of the Court 
to state a Special Case accordingly. In 
otlier cases, the Court will he entitled to 
-accede -to the request or to refuse it, as 
it may think fit ; but if it refuses, the 
•applicant -will have the right to apply to 
■ the Federal Court for le.ave to appeal, 
and, if tlie application is granted, the 
Federal Court udll then call upon the 
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Court by which the application has been 
refused to state a Special Case for its 
consideration. 

3. As I understand it, the States have 
never dissented from the proposition that 
in some form or other the Federal 
Court sliould have power to pronounce 
upon any matter arising in a State 
Court which involves a constitutional 
issue. Some of them, however, have 
urged that a procedure such as that out- 
lined above would subordinate their 
High Courts to an authority external to 
the State, and thereby derogate from the 
sovereignty of the Ruler. In niy view 
this is to misapprehend the position 
which the Federal Court would occupy 
raider the Constitution ; for the Federal 
Court as an integral organ of the Federa- 
tion will, for purely Federal purposes, 
be the Court no less of the States than 
of the other' units of the Federation. I 
assume, of course, that any Ruler 
acceding to the Federation would under- 
take in Ids Instrument of Accession that 
his .Coxirts would comply with any 
request of the Federal Court to state a 
Special Case and that effect will be 
given in his State to any decision which 
the Federal Court might pronounce, 
whether in the exercise of its appellate 
or original .I'm-isdiction. 

4. In tills connexion I should like to 
make it clear that it is not intended by 
paragraph 160 that the Federal Court 
should possess any power of Federal 
execution, either in British India or in 
the States. It ivill pronounce judgment 
on matters wliich come before it, but 
those judgments will be eanied out and 
made effective through the agency of tlie 
Courts from which the matter before it 
came. 

5. In paragraph 162 there is no inten- 
tion to give the Federal Court any power 
of control over the High Courts of 
British India such as the High Courts 
tlicmselves possess over subordinate 
tribunals in the Province ; no such power 
of control could in any event be 
‘exercised over the State Courts. It is, 
Jiowcver, ncct^sary that the Federal 
"Court should he able to give a binding 
decision in any case in which it has 
original jurisdiction, and in the exercise 
of its appellate-. inrisdiction to -designate, 
in any judgment which it may give, the 


nature of the remedy, if any, which the 
Couiii from Trliom the Appeal is brought 
ougiit in tlie opinion of the Federal 
Court to have granted. 

6. In the preceding paragraphs I have 
endeavoured to explain, irithout suggest- 
ing any modidcation of them, certain of 
oui- proposals in Part IV of the White 
Paper. In the following paragg'aphs I 
desire to suggest for the consideration 
of the Committee the desirability of tavo 
modifications of the proposals as thej’ 
stand. 

7. Paragraph 156 limits the appellate 
jnri.sdictioii of the Federal Court to cases 
involving the interpretation of the Con- 
stitution Act or of any rights or obliga- 
tions arising tiiereunder, and no pro- 
vision is therefore made for securing 
iiniformily of interpretation in the 
several Provinces and States of Federal 
lavs extending tliroiighoiit the whole 
area of the Federation ; tliough it is truo 
that so far ns British India is con- 
cerned, iinifonnily maj' to some extent 
result from tlie existence of a right of 
appeal to the Prii'y Council. Uniformity 
of interpretation is, however, no less 
important in the case of the States than 
in the o.oso of British India. It seems 
to me that the proposals in tlie White 
Paper might be held open to criticism in 
tills respect, and accordingly I suggest 
that the Committee might do well to 
consider the propriety of extending the 
appellate jurisdiction of the Federal 
Court so ns to include cases involving the 
interpretation of Federal laws. If this 
suggestion finds favour I think myself 
that it would be ncccssarj*, and would, 
for all practical pui-poscs, suffice (even 
though the distinction may not bo an 
entirely logical one), to define ''Federal 
laws” for this purpose as meaning laws 
with respect to matters included in 
List I of Appendix VI and not as 
including those with respect to matters 
in the concurrent field, with which the 
States are not in .my event concerned. 
If this were done, the .jurisdiction of the 
Federal Court in a State would, of 
course, extend only to laws on matters 
in List I which that State had accepted 
as a Federal Subject. 

S. ParacraplLS 163 to 167 empower the 
Federal Lcgislaturc.if .md when it -thinks 
fit, to establish a Supreme Court of civil 



230 


appeal for British India, separate from 
and independent of the Federal Court, 
and thus competent to gp^e final_ de- 
cisions in British India on aU questions 
of the interpretation of Acts, Federal 
or Provincial, which do not involve con- 
stitutional issues. This proposal has 
been criticised on the ground that the 
establishment of two Courts of this kind, 
neither subordinate to the other, but 
each exercising a jurisdiction which, 
however, carefully defined, must almost 
inevitably from time to time overlap that 
of the other, is likely to lead to grave 
difficulties. I think that there is much 
force in tliis criticism. Doubts must 
necessarily arise from time to time 
whether one Court or the other has 
jurisdiction in a particular case (owing 
ro the practical impossibility of separa- 
ting rigidly questions of legal interpre- 
tation which do, from those which do not, 
involve constitutional issues), and un- 
dignified conflicts may ensue, which wiU 
detract from the prestige and reputa- 
tion of both. I suggest, therefore, that 
the Committee might with advantage 
consider whether, in place of the scheme 
outlined in paragraphs 163 to 167 of the 
White Paper, provision might not be 
made enabling the Legislature, if and 
when it was thought desirable, to extend 
the jurisdiction of the Federal Court 
rather than to establish a new and (in 
a sense) competing Supreme Court. If 
the Committee were to adopt the sug- 
gestion which I have made in the pre- 
ceding paragraph, the argument against 
the establishment of a separate and in- 
dependent Supreme Court acquires addi- 
tional force. 

This modification, if it were to he 
accepted, would he, I suggest, an altera- 
tion rather in form than in substance of 
the IVliite Paper proposals. Importance 
has been attached by eminent legal 
opinion in India to the desirability of 
ensuring that the Court of Civil Appeal 
foi India if' and when it is established, 
should ho est.ablished on sound lines, and 
that its Judges should he of a chlibre 
to command respect. These, as I under- 
stand it, are the main deriderata in the 
eves of the protagonists of a Supreme 
Court ; and the suggestion for the crea- 
"tiou of a ’SuWeme Comt ..separate from 
the Federal ^ Court was’. I think, due in 


part to the influence of an idea which 
had taken shape before the question of 
Federation or of a Federal Court became 
an immediate issue" and in part to the 
assumption that it would be impossible 
to combine the functions of both in one 
organisation in a manner which would 
be acceptable to the States. Objections 
of the latter kind would, I suggest, be 
largely discounted if , as I assume, pro- 
vision were made that the Federal Court, 
when endowed with the functions of a 
Court of Civil Appeal for British India, 
should be organised in two divisions, one 
of uhieh ivould act as Federal Court 
proper and the other as Court of Civil 
Appeal : while the intentions under- 
lying the White Paper provisions for 
a Supreme Court would, for all practical 
purposes, be met by the modification of 
those proposals which I have suggested 
and without involving the disadvantages 
attaching to a separate Court to which 
I have draivn attention. 

It seems clear, however, that a modi- 
fication on these lines of the provisions 
of the White Paper would preclude the 
possibility of empowering the Federal 
Court (as might not inappropriately have 
been done in the case of a separate 
Supreme Court) to entertain cimninal 
appeals from British Indian High 
Courts : for the possession of such powers 
would involve so large an accretion of 
business not germane to tbe functions 
of a Federal Court as to obscure and 
overu'eight its primary purpose, and to 
necessitate an expansion of personnel 
which might seriously affect its quality, 
and thus the prestige of the Court as 
a whole. If, therefore, the Federal I^egis- 
latiire is to be empowered, if and when 
it lliinl^s fit, to provide for a system of 
criminal appeals on the lines and of the 
scope indicated in paragraphs 166 
(second sub-paragraph) and 167 — a ques- 
tion on which considerable difference of 
view has been expressed by representa- 
tives of Indian opinion — ^the Court so 
erected would have to he entirely separate 
from the Federal Court and subordinate 
to the latter in the sense that the 
Federal Court would have to be entitled 
to Pali to its own file any criminal appeal 
which raised a constitutional issue. 

0. I imder^tand that fears iavo been 
expressed by some of the State ,that to 
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confer npoii the Federal Court a juiis- 
oiction extending beyond strictly con- 
stitutional issues would tend to push into 
fk background its true function as an 
interpreter and guardian of constitutional 
riglits, and that so large an increase in 
the jwrsoniiel of the Court would be re- 
quired as to make it ditBcult to secure 
Judges of tbo necessary standing and 
quality. I doubt whether these fears arc 
well-founded, if the right of appeal to 
the Federal Court, on other than con- 
.slitutional or Federal matters, were, in 
addition to limitation based on suit 
value, to be strictly limited (as I hope 
would he the case) to cases where some 
important point of law is involved or 
wlioro a divergence of opinion among 
Provincial or State Courts renders a 
judgment of the highest tribunal desir- 
able. I assume also, as I have already 
mentioned, that the Federal Court 
would, if its jurisdiction were extended 
in this way, sit in two divisions or 
chambers : and in that case I do not 
think tliat there would be any danger 
of its constitutional functions (in the 
slrictor sense) becoming in anj’ way sub- 
merged, nor that a small number of 
additional Judges would not be able to 
cope with the work involved. On the 
oUier hand, it seems to me tliat the 
dignity of the Court would be enhanced 
by making it the one final Court of 
A)ipe.al (subject always to the right of 
ajipcal to the Privy Council) ; and a 
liowerful and respected Feder-al (Court 
in my opinion essential to (be success- 
ful wor.king of the Federation. 

Jlarquess of Salishurt/. 

33,873. Secretary of Stats, I am quite 
mire that the Committee have taken note 
of your ' wish that the Afemomndum 
should be ]niblisbpd. Indeed, if I may 
hi- permitted to do so, I would fry to 
a^k my que.stions bearing in mjnd all (be 
•time the Aremor.andnm which lia.s been 
circulated, although I feel sppci.ally 
incompetent to deal with these technical 
and legal issues. JLay I. first of all. ask 
how you contemplate that the Federal 
Court .should bo composed '? I am quite 
aware of the phrases used in the tVliite 
Paper in respect of if, but c.specinlly in 
view of the Atoinorandiim the Federal 
CKiiirt is to be so important tbnf^ one 
wonders • whether there will be any 


pi-eference for lawyers to serve ns 
Judges in the Federal Court. Tbo Seo- 
retaiy of State will remember that the 
point was raised with regard to the High 
Court, aud I recall that he was not 
willing to change the provisions of the 
White Paper in respect of the High Court, 
but I wondered whether the same answer 
applied to the Federal Court 7 — ^Jly 
Lord Chairman, we had not contemplated 
that there should be anj' Judges in the 
Federal Court who had not been 
bniTisters and, indeed. Judges. I do not 
think there has ever been a suggestion 
that there should be appointed to the 
Federal Court persons who had not bad 
a definitely legal training and were 
members of the legal profession. 

jMarquess of Salisbttry.] That is a 
very important answer. 

Marquess of Beading.] May I just 
ask one question on that ? 

Marquess of Salishurg.] If you please. 

Marquess of Reading. 

13.874. Would that apply. Secretary 
of State, to the case of the Civil Servant 
who wa.s serving in one of the High 
Courts 7 Suppo.se he qualified under 
one of your qualification paragraphs 
here, for example, having served for 
five ye.ars in a Cliartered High Court, 
would that disqualify him because he is a 
Civil Servant ? — The qualifications. Lord 
Bending, arc set out in paragraph 153. 

13.875. Yes, I was looking at tliem. I 
am only putting this to you to ascertain. 
Assume, for example, in the Service 
under the procedure which Lord S.alis- 
biiry mentioned ju.st now. and which was 
disen.sscd before, he was appomte(] a 
.Tudge of tlic High Court, and assume 
that he has been a .Tudge for five ye.ars : 
if he had been a .Judge of a Chartered 
Higli Court would not he bo entitled 
then to be appointed a Judge of the 
Federal Court 7 — Yes. be would. 

Marquess of Sali'^hury.] Qualified 7 

Marquess of Reading. 

13,S7C. Qualified is quite right. That 
f.s what it means 7 — Yc?. ha ivonld. and 
I should wish to qualify my answer to 
Tiord Salisbury with this further answer : 
It would qualify him. 
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Ifarqucss of Salishun/. 

lo S77. I fhonglit that probably would 
bo tho answer, but at the same time 
surely the autborilies would give a 
preferenee in matters which arc goinn- to 
deal mth most technical and legal issues 
surely they would give a preference to 

^ 7— Yes, I think 

tnat IS bound to happen in practice. 

13,878. The new Memorandum ns I 
read it does not afTcet the original 
jurisdiction so far as it goe.s of the 

bv^tlVo rfinains nnaffcctcd 

bj the new i\remorandum ? — Yes. 

jurisdiction of the 

^apei to t^ ennslitutinnnl issues ns lic- 
u-een the Federation and the unhs or 
f s between the unit., them-elvc.;. o,-' as 
etween the States and the units. The o 
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ime 

a 13,885. So that it would have a verv 
to ''uie jun.sdiction heenuso that would in- 
ues elude an enonnous amount of litiga- 
te tion in India, would it not 7—1 dn not 
ink KuoTv about the word “enormou=" I 
am not sure. 

I 13,880. I agree that tho adjective is 
unnecessary and absurd — hnt a large 
he 'unount 7 It doc.s cover a wide field 
cd and, indeed, I think it would he found 
that every Federal Court evenwhere 
he I'c'i'Tntion inn.st cover a wide 

e- . 13.887. If is f,„ito true that the apnea! 

or I.S not ol right, but iu the new .Memo- 
raiiduin, on jiage 2. is shown tlie kind 
re n' bligation which is not to he neceptwl 

io he 

•'< tpfed lic,-au-e they are described .v 
merely appeals delay, or what 

u- ! ’ ’ '•‘'•vafions or frivolous 

*■ **’* gi’nnine appeal, 

^nc. accepted by the Poderal Court 7- 
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werl ’ 1"^ prncliee, even if they 

V riehf I'f ^ ve.vntioii.s or frivolou.s, the 

iio A * ^vouId 1)0 nccopfcd by 

<hv Appeal Court iu those ensos f-Ycl 

' fhnt 'iv ^ "'•'"**vd to make quite sure 
. that we understood how wide the iiiris- 
diction was. Then you would have 

Couri^J'liYes. 

is P’’’’'^'-' (I riliuk it 

O Sli I'r: which seems 

to show that tiio Secrofan- of State is 

nwLn ' e ^'hvther that right of 

l^ennf.l ^OUris Ims bcCn 

renllvW'*' Vi'* ^ — The position is 

sullatinn”^' ^ previous con- 

en f* '■"neentrafed almost 

in "eni'I "•’’"."i ^ of an appeal 

of tho finest ions arising out 

to t ^cl- ITe have come 

arnent V''" ■ ^ fherc must he some 
ai.) cat nkn in eases involrine- the in- 
erprotation of a Federal law': that is 

wav in'^T^’f''' ^ niyself in the 

vvaj in whieh I liave expressed mvmlf 
in paragraph 3. I am drawdn“/ 

oTZ Ini-'- Committee and 
of the Indian Delegates to a feature of 
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the problem which has nOjt taken a 
prominent part in the previb<js discus- 
sions. 

' ' 13,891. So that I suppose we shall 
hear before the close of these discussions 
whether the Representatives of the 
States do accept the right of appeal 
from the State Courts to the Federal 
Court ? — ^It is just for the purpose of 
concentrating that kind of discussion 
upon the problem that I have empha- 
sised it in the new Memorandum. I 
certainly hope we shall have the views 
of the States’ Representatives upon it. 

13.892. And that, of course, if it were 
accepted it would not morel}'' bo upon 
issues between the State and the Federa- 
tion, but I suppose a private litigant 
Avould raise issues depending upon the 
intoi'pretation of the law of the Consti- 
tution ? — Yes. 

13.893. Then, mcrelj* to go through it, 
the appeal to the Privy Council is main- 
tained ns of right when it involves ques- 
tions about the Constitution ? — Yes. 

13.894. Would that apply to private 
litig.nntstas well as to cases between the 
units and the Federation ? — Yes. 

13.895. Then we come to the main pro- 
vision of the new Itremorandum, wliicli 
supersedes, if it be accepted, the para- 
graphs dealing ■with the Supreme Court 
in the White Paper, and under that the 
Federal haws, as well as constitutional 
law.s, ivill be the subject of appeal to the 
Federal Court ? — Yes. 

13.896. There are cert.a'in limitations 
which the new Memorandum suggests. I 
think an object which the Secretary of 
State has in mind is to limit the number 
of appeals which this would involve. I 
gather that it will differ in that respect 
from the provisions ns to the Supreme 
Court in the White Paper under which 
all Prorincial decisions would be subject 
to an appeal to the Supreme Court, with 
leave, of course, I mean, but they would 
be appealable to the Supreme Court ? — 
I do not quite follow that point. 

13.897. Under the paragraphs as they 
staiid in the White Paper now proriding 
for a Supreme Court there it would 
appear that the Supreme Court would be 
a Court, of Appeal over all the High 
Courts of the Province's ? — ^Ycs. 


^ Marquess of Salishurt/.] And not 
limited, except in so far as their dis- 
cretion is limited to special kinds of Law, 
but all the laws of the Provinces would 
be susceptible of appeal to the Supremo 
Court. 

Marquess of Rcadmg.] Is that 'so ? I 
do not quite read it so. Wo vill hear 
what the Secretary of State says about 
it. 

Marquess of Salishuri/.] I am perfectly 
certain that I shall be found to be quite 
wrong in many ways. It is a most tech- 
nical matter. 

Marquess of Reading.] We only want 
to get it clear. I think if you look at 
page 76 it says thht there is a power 
to extend the jurisdiction. 

Marquess of SaUglmrij.] If Lord Ro.ad- 
ing would look at paragrajih 175 

Marquess of Reading.] But has not 
ti)at gone — I think it has gone 1 

Chairman. 

13.898. I think wo had better have the 
Scci'ctary of State’s answer upon that ? 
— I think I understood Lord Sidisbury’s 
question to mean : Docs our change re- 
strict the right of appeal from the Pro- 
vincial Courts 7 

Marquess of Salishurg. 

13.899. That is right 7 — The answer is 
No. 

13.900. I draw attention to it .just for 
the purpose of clearing it up 7 — Sir Mal- 
colm wishes to amplify my answer a little 
bit. Substantially it is correct, but he 
wants to add a detail or two to it. (S'r 
Maleolm TTaileg.) The original proposal 
of the 'Wliite Paper was to constitute a 
Supreme Court which would hear all the 
appeals from Prorincial Courts on all 
decisions at which they might arrive, 
whether those decisions referred to the 
interpretation of Federal law or Provin- 
cial law. The propo~al now i.s that the 
Federal Court shall not only hear 
appeals referring to the interpretation of 
the Constitution, but also appeals 
whether from State Courts or^ High 
Courts referring to the interjirctation of 
the Federal law. Subsequently if. what 
may be described as a Supreme Court 
side were added to the Federal Court, 
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then that Federal Court, on its Supreme 
Court side, would hear appeals from the 
Prowneial High Courts on Provincial 
law also. That is only if the second 
stage were taken and what may he de- 
scribed as a Supreme Court side were 
added to the Federal Court. 

Marquess of heading. 

13.901. That is only, is it not, if the 
power is subsequently extended ? — Yes. 

13.902. If I read the new Memo- 
randum of the Secretary of State 

correctly, he limits the rights of appeal 
to the Supreme Court to constitutional 
questions and to Federal laws ? — Yes. 

13.903. But he suggests that there 

should be power given hereafter to 
extend this right of hearing appeals to 
other cases which would cover all sucli 
cases if so desired which would come 
otherwise under paragraph 105. That 

is to say, it would then bo, if the right 
was extended, a Supreme Court of 
Appeal ?— That is so. 

_ 13,904. And subject always to a limita- 
tion at present at any rate on criminal 
jurisdiction ? — That is what I have 

described as a second stage — if the right 
were extended. 

13,905. That is how I understand the 
new Memorandum 7— Yes, but that would 
not apply to criminal cases. 

Marquess of Salisbury. 

1.3,900. No. Let ,us leave out criminal 
cases altogether for the moment. If that 
bo so, may I call the attention of Sir 
Malcolm to the top of page 5 of the new 
Memorandum. There he will see that 
it is proposed to define the Federal lavs 
for this purpose as meaning laws mth 
respect to matters included in List I of 
Appendix YI and not as including those 
with respect to matters in the concurrent 
field ?— Yes. 

^ 13,907. That is a limitation introduced 
into the new Memorandum which did not 
exist in the White Paper under para- 
graph 165 because then the laws in the 
concurrent field are not apparently to be 
appealable to the Appeal Court 7— They 
would under the original proposal have 
been appealable to the Supreme Court. 

13,908. When the Supreme Court is 
going to disappear and the Federal Court 


is put in its place there will ho this 
change and all the issues under list III 
on the Concurrent List will not be 
appealable apparently to the Federal 
Court, whereas they would have been 
appealable to the Supreme Court 7 — ^They 
will not at the first stage, but if the 
right of expansion which it is proposed 
to give in the Constitution were exercised, 
and wliat we have previously described as 
a supreme side of the Federal Court were 
constituted, then ihey would be heard by 
the Federal Court, but until that right 
were exercised they would remain with 
tile Provincial High Courts and there 
would be no further appeal in India. 

13.909. So that the answer of Sir 
Malcolm means that the later pledges of 
the new klemorandum are intended to 
supersede the earlier pledges. I am not 
making a polemical point, but I am 
calling attention to it just to make it 
clear, because under paragraph 5 it is 
clear that the concurrent field is ex- 
cluded from the Federal Court 7 — As now 
proposed. (Sir Samuel Hoare.) Lord 
Salisbury I think, if I may' intervene, is 
really talking about the two stages as if 
they were one. In the first stage there 
will be the Pedcral Court dealing with 
Federal cases. At the same time, power 
will be given to make this Supreme 
'Court side of 'it. "Wlicn the Supreme 
Court side of it is made, then there uill 
he an appeal in the concurrent field, just 
as in the Provincial field, to the Supreme 
Court side of the Federal Court. (Sir 
Malcolm Hailey.) Might I add a word. 
In the 'White Paper, as you will sec 
from paragrajjli 16.3, that was only an 
enabling provision to make a Supreme 
Court. It is still proposed to have an 
enabling prorision to make a Supreme 
Court side of the Federal Court. 
both cases, therefore, they’ are enabling 
provisions. 

Earl Peel. 

13.910. Will not it be almost essential 
to have that extension almost at once. 
You cannot allow, can you, in the con- 
current field the Provincial Courts to 
decide whether the Federal law or the 
Provincial law should prevail. There J* 
bound to be an appeal, is there not, 
almost at once on those points 7 " he 
field is one which is already vuth tin 
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Provincial High Courts, the Federal law 
in the concurrent field. The Federal 
Idgislation in the concurrent field is o^y 
introduced in order to secure uniformity 
in the codes and in certain types of 
Legislation like labour legislation, and so 
forth. 

Marquess of Reading. 

13.911. But suppose a Constitutional 
question arose with regard' to concurrent 
rights, then the Federal Court would 
have the power to deal w’ith it on appeal, 
would it not ? — ^Yes. 

13.912. Unless it is expressly excluded, 
it would clearly come within Constitu- 
tional questions ? — It would have to pass 
from the High Court or from the 
Federal side of the Federal Court if it 
happened to lie there at the moment, 
and be heard on that side of the_ Federal 
Court which would bo dealing with Con- 
stitutional problems. If we suppose, for 
instance, there were two divisions, there 
would be one division dealing vrith that, 
and it would have to pass to that 
division. So, if any case of interpreta- 
tion of the Constitution arose, whether 
in the High Covxrt or on one side of the 
Federal Court, it would still have to be 
disposed of by that side of the Federal 
Court which dealt with Constitutional 
problems. 

Sir Austen Chamhcrlain. 

13.913. Is not that on the assumption 
that what has been called the Supreme 
Court side of the Federal Court has been 
brought into existence 1 — ^No. In any 
case that would he so. In no case, would 
the High Coui'ts have the last word in 
dealing with the interpretation of the 
Constitutional law. 

^Ir. If. R. Jagalccr. 

13.914. May I ask a question on this 
point to clear it up ? I am not sure 
•whether I follow. Suppose a point arises 
as to the interpretation of the Fedcr.nl 
law (not Provincial law) in the concur- 
rent field, is llmt question to be finally 
decided by the • High Court, and the 
party has no riglit to proceed further as 
■regards the interpretation of such a law ? 
— That is the propos.al unless it raises a 
Constitutional issue, such- as, for in- 
stance, of repugnance or the like. 


13.915. Supposing a question arose as 
to which law is to prevail in the con- 
current field ; there is a Federal law and 
a Provincial law, and the question is 
which law is to prevail ? — That is a Con- 
stitutional question. It is a question of 
the interpretation of the Constitution 
as to which law prevails. 

13.916. Talce a pure question of inter- 
pretation of Federal law in tlie concur- 
rent field — ^I am not speaking of Provin- 
cial law in the concurrent field ; that you 
can leave to the High Court — in the 
interpretation of such a Federal law is 
the decision of the High Court to bo 
final and the party has no right to pro- 
ceed to the Federal Court 7 — In the con- 
current field, that would be the case, and 
an appeal would lie to the Pri'vy Council 
and not to the Federal Coiurt. 

Jlarqiicss of Reading. 

13.917. Why do yon draw the distinc- 
tion as regards that, as it is apparently 
merelv this question of the concuiTcnt 
field. * I do not follow why the distinc- 
tion is drawn. Tour gcner.al scheme, as 
outlined by your Jlamorandum is, of 
course : on Constitutional questions an 
appeal to the Federal Court ; Inter- 
pretation of Federal laws appeal to the 
Federal Court : a certain right of 
extension which I do not deal with ^ at 
the moment at a second stage if it arises, 
but on this first stage you say that this 
interpretation of Federal law, as dis- 
tinguished from Constitutional questions, 
shall not applv to matters in the con- 
current field. I do not understand why 
von dr.aw that distinction 7 — ^I think it 
would be justified on this ground, that 
though the.se are placed in the con- 
cuiTcnt field, yet they are not reajlv 
Federal ; fb.ey are really Provincial. 
They are jxlaccd in the eoneiirrent field 
merely to secure uniformity of legisla- 
tion. ' The second reason is that were 
you to o.xtcnd jurisdiction over the 
whole of the concurrent field, then you 
would bring at once into the Federal 
Court all que.stions relating to the inter- 
pretation of our great codes like the 
Criminal Procedure Code, the Indian 
Pciml Code, the Civil Procedure Code, 
and the like, and the work of the Federal 
Court would be immediately extende.d to 
a degree that was not eontcmpl.itcd m 
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the first instance. The effect might bo 
to all intents and purposes giving tho 
Federal Court at once a very large share 
of the functions which would fidl on tho 
Supreme Court if it were constituted. 

Earl Peel. 

13.918. Under those circumstimces you 
might be getting differeiit decisions on 
the same point in dilTofent Provincial 
High Courts on one of tliese Federal 
Ians in the concuiTent fiehl 7— That might 
be the case. It is, I am afraid, the case 
at jiresent, that in the iiiterpretation of 
some of our codes, siieh as the Civil 
Procedure Code, and the interpretation 
of some of our Acts which would fall 
into that concurrent field i'i'o Limitation 
Act and the like, and the Law of 
Evidence) you do havo dilTercnees of 
mlcrpretation between tho High Courts 
at present. 

Marquess of 

13.919. But, Sir Jlalcolm, you will 
obbcn'e. will you not, that in respect of 
Lord Peel’s point, your ?lomorandum. is 
different from the "NVliitc Paper, because, 
under the White Paper, the Supreme 
Court would have had cognisance of those 
issues, and therefore there would have 
been a co-ordination of tlio judgments of 
the various Higli Courts, but under the 

by \\\i> cxceptlow _h\vi c.csv.- 
current field, you arc withdrawing all the 
issues which arise in the concurrent field 
from any power of co-ordination by the 
Appeal Court, and sO there is a 
difference between the two systems ? — 
No ; if I may say so, there is not realty 
a difference, because, under the White 
Paper, there was an enabling provision 
to make a Supreme Coort. Under the 
.Proposals now put fonvard in the Secre- 
tary of State’s Memorandum, there is 
still that enabling provision. Therefore, 
in either ease, the question of obtaining 
identity of judgment in regard to these 
questions in the concurrent field, and in 
Provincial Lcgi.slation, would _ depend 
upon your exercising that enabling pro- 
vision. 

13,920. Do you mean that there may 
bo, after the Secretary of State’s Memo- 
Ttmdum,- still a Suprem,c Court 7 — Cer- 
tainly, yes. ' (Sir 'SamiieV'JIoarc.) Tdo 
not tbihk Lord- Salisbury realises that in 


both cases, all that we do is to give 
powers for bringing either a Supreme 
Court into being, or a side of tho 
Federal Court that would do the 
Supreme Court work. In both cases, both 
in my Memorandum and in the White 
Paper, that power is an enabling power. 
We do not propose under the White 
Po.^<ir hate, and -mux to htva.^ tha 
Supremo Court into being. It is an 
enabling power that we propose. 

13.921. So that what your answer 
amounts to, Secretarj’ of State, is that 
there was no certainty under the White 
Paper of co-ordination in these particu- 
lar classes of judgments and there is no 
certainty still ? — This is only the case of 
the Provincial field where there is 
uniformity of legislation. The problem 
of the States does not enter into it. 

13.922. No ? — There is already the 
appeal to the Privy Council as the co- 
ordinating sanction. 

Dr. B. JR. Amhedhar. 

13.923. Might I ask one question on 
that point 7 As I understand it in the 
concurrent field there will be an appeal 
to the Privy Conneil from the decisions 
of the High Court 7 — Yes. 

13.924. Wliat I do not understand i® 
this, if there can he an appeal to the 
Prh’y Council in an issue arising out 
vd ifn uAwrpTtiiuliou oT. Vne 

law in the concurrent field, what diffi' 
culty can there be in allowing such aO 
appeal to the Federal Court 7 — One of 
our reasons anyhow is that we do nof 
want to flood the Federal Court with 
an enormous amount of work and the 
demand for a veiy’ large number of 
Judges at the beginning. 

Mr. ZafruUa Khan. 

13.925. May I put One qxiestion on thi® 
point ? Secretary of State, do I under' 
stand that the chief differonee betwcei' 
the proposals in the White Paper and 
the proposals in the Memorandum is this 
The White Paper proposes that simul- 
taneously with the bringing into force 
of the New Constitution there shall b® 
.established a Federal Court, which gen- 
erally speaking, shall take cognisance 
matters desoribed in Proposal 155; and/ 
also hear appeals whether in the fonh 
of appeals or special references 'frdih 
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tlio Covirt in matters involving (I 
jiiran speaking generallj’^) the interpre- 
falion of the Constitution ? — Yes. 

13,926. And this is supplemented by a 
proposal that power shall be given to the 
.N'eir Federal Legislature when the pi'o- 
per time arrives for them to set up a 
Supreme Court for British India to hear 
appeals in all other matters subject to 
fiirh limitations as regards their jurisdic- 
tio?i, and so on, as are prescribed in 
the White Paper. That is generally the 
While Paper Proposal. Your Memoran- 
dimi modifies it to this extent (i) That 
the jurisdiction of this Federal Court 
which is to be immediately set up should 
be o.xtendcd to this extent that, in addi- 
tion to the matters which are described 
in the White Paper, over which it would 
have jurisdiction, it should also have 
jurisdiction to hear appeals arising out 
of the intei-pretatiou of Federal laws, 
whether for the moment j'ou define them 
as laws relating to matters in List I, 
or whether yo\i define them as relating 
to matters in List I and III 1 — We define 
them ns relating to mattcre m List I. 

13.927. I am not on that point for 
the moment. The fu'st change is that the 
jurisdiction of this Federal Court which 
is to he inunediatcly set up ‘shall he to 
that extent extended 7 — Yes. (Sir Mal~ 
colm HaUcij.) Yes. 

33.928. Then you say that with regard 
to the rest of the field, after you have 
transferred from the remaining field 
into this Federal Court field those 
matters of Federal laws, in the i-omaining 
field, yonr original proposal, as in the 
White Paper, continues, that a Supreme 
Conrl may be set up by the Federal 
Legislature. But you suggest .tbat that 
Supreme Court shall not be .«ot up .us a 
spjiaratc Court but shall be only the 
other side. the. second division, as it 
were, the Supreme Court division of tlic 
Pedcr.al Court ? — (Sir Smiutrl IJoarc.) 
That is so. 

13.929. Tim main difTerenee, therefore, 
is that whereas nppc.als on questions of 
interpretation of Federal laws under (he 
White Paper Propos.als would not have 
gone to the Federal Court, hut would 
nnl.v have gone to the Supreme Court if 
and when it was set np. you propose 
that these appc.als shall go imn'edi.ntely 


to the Federal Court, and with regard 
to appeals tvith regard to the remainder 
of the field, the position shall continue 
as is set out in the White Paper gen- 
erally •? — That is so. 

The Lord Chancellor. 

13.930. Ma5’ I a.sk a question ? Would 
you be good enough to look .at para- 
graph 2 of the Memorandum that was 
circulated last night 7 — Yes. 

13.931. I only want to read the first 
sentence : “ The procedure contemplated 
by these proposals is, therefore, that n 
person who desires to appeal from the 
decision on a Constitutional issue of the 
High Court of a Province or a State 
will ask that Court to state a special 
case for the decision of the Federal 
Court.” That question I want to ask 
is this ; We are all agreed that wdiat we 
want to get at is the meaning of “ a 
Constitutional issue." I quite under- 
stand that yon can define a Constitu- 
tional issue by saying that it is any 
issue which arises out of an.v Act in the 
First List 7 — No, it is any case arising 
out of the Constitution Act. 

13.932. I see. Now, what one wants 
to know is this : Supposing you .get 
some case in a Provincial Court which 
raises a Constitutional issue, .arc lliere 
certain circumstances under which th.at 
case cannot go to the Supreme Court 
branch of the Federal Court 7 — I would 
say No. When an issue was raised in 
another Court rai.sing an i.ssue under 
the Constitution Act then that case 
would go to the Federal Court. 

13,93.3. You do not use the words 
“ Constitution Act ”, .von use the words 
" Constitutional issue ”. and there may 
be Constitutional issues ari.sing out of 
nil those three cases 7 — Co7mr.alIy speak- 
ing, we mean the Constitution Act 
here. 

13,93i Then, I understand that in 
every case which arisc.s nut of some- 
thing in the Constitution Act there will 
be an appe.al to (he Supremo Court, side 
of the Federal Court ? — No, the Federal 
.side, 

13,935. Then. I do not quite follow 
tlioce cnse.s_ to which .von refer which 
mi.ee Constitutional issues, .and vet there 
is no appeal from the Provincial High 
Conrt 7 — I do not see what c.ascs those 
wonld be. All Constitutional cases 
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would have to go on appeal to the 
Federal Court ; all cases arising out of 
the Constitution Act. 

Marquess of Beading. 

13.936. Would not a Constitutional 
issue be an issue which arises as to the 
interpretation of some passage or part 
of the Constitution Act ? — ^Yes ; that is 
what I mean. 

13.937. Then you go on afterwards to 
deal with a change in the Federal laws 
which is a totally different thing. That 
is dealing with the laws which come 
under the particular schedule which are 
the Federal subjects ? — Yes, that is so. 

13.938. That is quite a new thing and 
a different matter. But your original 
plan is maintained to this extent, that 
the Federal Court is to be the Court 
to which appeals will come, or which 
mil have an original jurisdictioii in all 
questions of issue, that is of controversy 
arising with regard to ihe interpreta- 
tion of any part of the Act conferring 
the Constitution ? — ^Yes. 

Sir Alcbar Sydari. 

13.939. Am I right in underst.nnding 
the position ? Would the Supreme Court 
side when established hear appeals raised 
on strictly Federal laws, that is All- 
India laws, and would there be appeals 
heard by that Supreme Court side both 
from judgments of British India as well 
as State Courts, or i.s it your intention 
that even after the SupiCTne Court side 
has been established, all cases dealing 
with Federal law strictly so-called, that 
is in List I, should go before the Federal 
side of the Court 1 — ^fes. We are con- 
templating the interpretation of the 
Federal law as going to the Federal side. 
We are not contemplating— 1 hope my 
advisers will correct me if I am 'wrong -, 
this is a very technical .affair — that 
States’ questions should go to the 
Supreme Court side of the Federal 
Court ? — (Sir Malcolm Hailey.) That is 
so. 

13.940. Even with reg.avd to cases 
arising out of List I in irhich States 
have federated ? — (Sir Samuel Hoare.) 
The List I-cases would go to the Feder.al 
Court, and not the Supreme Court side 
of it. (Sir Malcolm Hailey.) If Sir 
Akbar would kindly look at the List. 

’ he -will see that the concurrent field of 


legislation, List III, and the Provincial 
laws with which the Supreme Court side 
of the Federal Court would deal, neither 
of them affect the States ; they .are 
purely British India. Therefore, the 
Supreme Court side of the Federal Court 
would deal only with British India Acts. 

13.941. Would the Supreme Court side 
deal with appeals from British Indian 
Courts on cases relating to List I ? — 
No ; that would be the Feder.al Court. 

13.942. Those also would go to the 
Federal side ? — Yes. 

Marquess of Salisbury. 

13.943. Supposing an ordinary litigant 
in a State raises a question of a Federal 
law which applies to the State _ (because 
under the Instrument of Accession, there 
may he such laws) and ho is unsuccess- 
ful and desires to appeal ; to what Court 
■would he appeal ? — (Sir Samuel Hoare.) 
To the Federal Court acting in its 
Federal capacity. 

Sir Mamihhai AV Mehta. 

13.944. If there is a constitutiounl 
issue involved then the jurisdiction, as 
you said, would be in the Federal Court 
on its Federal side ? — Yes. 

13.945. Also will the party have the 
option to go to the Provincial Court 
or to the State Court, because we have 
also given the Federal Court .appellate 
jurisdiction in such matters, so where 
will the venue be in the first instance ? 
Will it be to the Federal Court in its 
original jurisdiction or, as I understand 
it, would it be this ? Wliere the party 
concerned is a constitutional unit then 
he must go to the Feder.al Court, but if 
he is a private citizen lie has the option 
to go to the Court of his own Province 
and then go to the Federal Court by 
way of an appeal. I wanted that to be 
clear ? — (Sir Malcolm Hailey.) No. If 
you would look at paragraph 355, the 
original jurisdiction is between the 
federation and a province or a state 
or between two prcvunces or two states ; 
or secondly any matter involving the 
interpretation of, or arising under any 
agreement entered into after the com- 
mencement of the Constitutional Act be- 
tween the Federation and a Province 
or State. Those ^vonld be A\’hat might 
very ronghly be described as State 
issues. A private litigant would go to 
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liis own Court first of all whether he 
lived in a State or in a Province. 

13.946. That is what I understood ? — 
And if he were dissatisfied with the 
denision of his own court, then the 
matter would' not lie within the original 
jurisdiction but within the appellate 
jurisdiction of the Federal Court. 

Mr. 31. R, Jaydker. 

13.947. May I ask a question as re- 
gards the words “ constitutional issue ”? 
Will you kindly turn to par.ugraph 314 
of the White Paper, the last part there- 
of, “ In the event of a conflict between 
a Federal Law and a Proviuei.al Law in 
the concurrent field, the Federal Law 
will prevail.” I suppose there will be 
an analogous provision rhe Constitution 
Act bringing in this provision under 
paragraph 114 7 — (Sir Samuel Soare.) 
Yes. 

13.948. Supposing that question arises 
which is embodied in the last part of 
this section which says, “ In the event 
of a conflict between a Federal Law and 
a Provincial Law on the concurrent field, 
the Federal Law will prevail,” that 
would be as regards the interpretation 
of a certain section of the Constitution 
Act, as Lord Reading interpreted the 
words “constitutional issue”? — Yes. 

13.949. Therefore it will he a consti- 
tutional issue in that sense T — Yes. 

13.950. Yet the question will arise in 
the concurrent field ? — Yes. It would go 
to the Federal Court. 

13.951. Although it arises in the con- 
current field? — Yes. I think lilr. 
Jayaker is not distinguishing entirely 
between the settlement of n dispute 
ai’ising out of the Constitution Act and 
the settlement of a dispute arising out 
of the interpretation of a law in th-; 
eoncurrent field. In the former ease it 
would go to the Federal Court. 

13.952. What I fail to understand is 

that in your memorandum yon are willing 
to give an extended jurisdiction to the 
Federal Court from the one which is 
mentioned in the Wliitc Papei*. in all 
cases where Federal Laws lirwe to bo iu- 
teiqirefed, provided the Federal L.nw 
arises in List ICo. 1 ? — Yes. 

13.953. And that, you say, is because 
von want some authority to co-ordinate 
IlifLcrcnt interpretations which m.ny be 


placed by different courts in the States 
and in the Provinces ? — ^Yes. 

13.954. How is the necessity for such 
co-ordination less in the case of laws 
which are common to Rritish India in 
the concurrent field and whose distin- 
guishing feature is only this that the 
States do not come in ? — But that is a 
very big distinguishing feature, it seems 
to me. 

13.955. How are you going to co- 
ordinate all those Laws 7 — By the Privy 
Council until jmu get the supreme court 
side in being. 

13.956. I thought you were going to 
create a court intermediate between the 
Privy Council and the Indian Courts ? — 
Yes, exactly, but I was not sure whether 
Mr. Jayaker meant at once or whether 
he meant when this second bench of the 
Federal Court is in being. 

ilr. 31. R. Jayaker.] No the Federal 
Court is going to be an intennediate 
court between Indian courts — I am using 
the word “Indian” because Provinces 
and States come in — and the Privy 
Council. If so, why deprive the court of 
the power of co-ordinating the interpre- 
tation of federal laws in the concurrent 
field ? Why drop it out altogether and 
refer it to the Privy Council direct ? 

Marquess of Rcadiny. 

13.957. He has given the reason for 
that ; it would multiply appeals so much ? 
— (Sir 3Ialcolm Huxley.) I think the 
Secretary of State has already given the 
answer to that. We do not wish to flood 
the Federal Court with a large number 
of references in the first instance but 
we do provide that ultimately, if the 
legislature so dccidc.s, it can bring the 
whole of the concurrent field as well as 
the Provincial field within the sphere of 
Federal Court decisions and, therefore, 
the Federal Court to that extent would 
bo, as Mr. J.ay.akor said, an intermediate 
eourt for other purposes between the 
Indmn Courts and the Privy Council, 
but that is a sccondarj- stage which 
should he taken at the 'option of the 
Indian legislature when thev find it to 
bo neccssarj- and also find that they could 
justify the c.vpense. 

^Ir. 31. R. Juunkcr. 

1.3.95S. That cannot happen for several 
years and during that period in all liie,o 
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questions the Indian litigant -will have to 
undertake the expense of coming to the 
Privy Council while all the time there 
is a Court sitting in Delhi or elsewhere 
which is capable of deciding these ques- 
tions 9 — ^That may he the ease but the 
Indian litigant would he under no dis- 
advantage under which he has not 
laboured for many years past and the 
immediate constitution of a Federal Court 
on the lines indicated by Mr. Jayaker 
would undoubtedly place at once a verj' 
heavy expenditure on the Federation. It 
would also to some extent alter the 
character of the Federal Court merely 
by the extension in its size, and on 
account of the very great attention that 
would have to be paid to purely British 
Indian eases, eases which now for the 
most part stay with the High Courts or 
only occasionally go to the Privy Council 
— considerations therefore not constitu- 
tional but largely practical. Do you wish 
at the outset to flood your court with 
all these appeals and can you afford the 
extra judges required to try them 1 The 
proposal set forth in the Secretary of 
State’s Memorandum is merely to leave 
the deicsion of that question to the option 
of the Indian Legislature at some future 
date. 

Earl Peel. 

13,1)59. You use the phrase “ flooding 
the court with these cases ”. Is that not 
rather a liberal phrase, because we were 
told ; were we not, at an earlier stage 
that really these concurrent laws would 
bo very few and they would only arise 
as a method as it were, of putting a 
seal upon a sort of agreement between 
the Piwnnces that they wanted legisla- 
tion of a particular character. Surely 
there would be very few of them and is 
not the question of flooding the courts 
with appeals in these cases rather a strong 
.statement ? — They deal with the whole of 
onr major codes and they would there- 
fore, in effect, afford a means of appeal 
to the Federal Court against a large 
number of important decisions of the 
High Courts and I think there would be 
a very general agreement that whereas 


would agree that the immediate exten- 
sion of the powers of the Federal Court 
to try, on appeal, cases in the concur- 
rent field from .provincial courts would 
undoubtedly lead to a volume of litiga- 
tion far in excess of that which would 
be involved in the two original powers, 
the constitutional and the purely Federal 
powers. 

13,960. May I ask one other question 
on that point ? I think it is admitted 
that there is a great deal of opinion 
against having two courts, a Federal 
Court and a Supreme Court. Is not this 
almost forcing forward the question of a 
Supreme Court too much, because if these 
eases are exempted from coming before 
the Federal Court, with the obrious difii- 
eulties that arise in having different sets 
of interpretation and all the trouble of 
an appeal to the Privy Council, is it not 
likely that that wiU force forward the 
enabling powers to set up a Supreme 
Court 9 It is almost forcing it to be put 
into action as soon as possible, is it not 9 
— (Sir Samuel 3oare.) 1 do not know 
whether that is so or not. My own view 
is that there will be a necessity for a 
Court of some kind to do the kind of 
work that we contemplate for the 
Supreme Court, and that unless there is 
a body of that kind the Federal Court 
in its Federal sense will be swamped. 
Our proposal differs from the White 
Paper proposal only in this respect, that 
we keep the two branches together in- 
stead of having them separate. All the 
evidence I have heard on the subject goes 
to show that having them separate 
which was a conception that was very 
much urged in some of our former dis- 
cussions, would almost inevitably -lead to 
constant disputes between these Courts. 
Our proposal is intended to keep the two 
together. Whether in the form that we 
have made it now it is more likely to 
bring into being the Supreme side of the 
Federal Court or not, I cannot say ; I 
do not see why it should. I think on 
the whole it is less likely to. 

Marquess of Salisbury. 


yon could look forward to some restric- 
tion in the cases which would come before 
the 'Federal Court on its constitutional 
side and its purely Federal side, yet I 
think that all lawyers here at all events 


id,yb:i. J. confess I was afraid, when ] 
was trying to put my questions, that the 
Memorandum^ involved a certain limita- 

HU compared 

with the White Paper, but I gather that 
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(lie Secretary of State says that that is 
not so ? — That is not so. 

13, 002. I do not know whether it is 
not a great impertinence in me to make 
It sugge.'ition, but I am not sure how far 
other members of the Committee are as 
little clear as to the final result as I am. 
If, however, there is any ambiguity, I 
iromlcr whether the Secretary of State 
will consider making a graph, like a pedi- 
gree, showing how the appeals lie from 
ll.e various Courts in a graphic form, 
so that we might have it before the Com- 
inittce, putting the High Courts, the 
State Courts, and then leading on to the 
Supreme Court or the Federal Court, as 
the case may be, or to the Privy Council, 
and showing how the ajipeals will lie ? — 
Yes, 1 think I could do that. 

ilaiqucss of Heading.'] The only diffi- 
culty i.s that it is not so much a question 
of showing the Courts as showing the 
subject' that come before the Courts. 

Marquess of Salishurg.'] You would 
have to add a little letterpress ns well. 

Marquess of Heading.] Yes, That is 
where your difficulty comes. You arc 
not changing anything otherwise except 
• that you arc instituting for the first time 
something in the nature of a Supreme 
Court on what I may cull Federal ques- 
tions, meaning by that Constitutional 
questions and the interpretation of 
Pcderal law. That is all you are pi’o- 
posing to do, I undei-stand, but you add 
to it a power which at present is only a 
power to the Legislature if it chooses to 
extend that, and it may extend it to the 
furthest degree of making the Federal 
Court the Supremo Court for all-India, 
so that all appeals would be able to pro- 
ceed from a High Court to th.at Supreme 
Court. That is something which you are 
only giving the power to do in this IVliite 
Paper and Sfemorandum, but you are not 
now, as I understand, seeking to establish 
anything more than this Federal Court, 
and the Federal Court deals with parti- 
cular subjects. It is not so much the 
Courts from which the appeals come ; it 
has an original jurisdiction which js cx- 
f elusive and then it ha.s a jurisdiction in 
iippe.al. The jurisdiction in appeal pre- 
sumably would bo the same as if it came 
to a Supremo Court. But I think, if I 
mav say so. I follow what is in Lord 
Saliriiun-’s mind -. in order to make it 

LlOPBri 


clear you would have to have some letter- 
press explaining the limitations of the 
subjects. 

Marquess of Salisbtmj. 

13.963. I have made the suggestion. 
The Sccrctai*y of State will consider 
whether it is a possible one ? — Yes ; and 
in the meanwhile let Lord Sah'shury be 
generally reassured that there is no 
re.strietion of appeal at all in our pro- 
posals. 

13.964. Before I finish my task, may - 
1 ju.sl take the Secretary of State to two 
other matters ? In the fn-st place, there 
are .some phrases in the Memorandum 
saying that the Federal Court is to 
bare no pov.-cr to enforce its decisions. 
In para^aph 4 the Memorandmn says : 

“ In this connexion I should like to 
make it clear that it is not intended by 
paragi-aph 160 that the Federal Court 
should possess any power of Federal 
execution, either in British India or in 
the States. It will pronounce judgment 
on matters which con\e before it, but 
those judgments will be carried out and 
made efTcctive through the agency of the 
Courts 'from which the matter before it 
eaine." Is that diirerenL from the 
jiraetiee in this country 7 — No, I am told 
flat that is the practice of the Privx’ 
Couneil. 

Marquess of Heading. 

13.965. That is (|uite right ; that is 
the practice in the House of Lords and 
in the Privy Council ? — IVc have modelled 
it upon the praeticc hero. 

Marquess of Salishurg. 

13.966. The phrases are that they arc 
able to give a binding decision but they 
are not to have any executive power ? — ■' 

I understand what Impjjons, speaking 
as a layman, is that the Privy Council 
or the House of Lords 'give a decision 
and (he subordinate Courts have to 
carry it out. 

Marquess of Heading. 

13.967. The House of Lords and the 
Privy Council would not have the 
machinery to put into execution all that. 

It i." (he ordinary course. Tlie House of 
I.ords would pronoimce a decision : that 
i~ put info operation by the other Court' 
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by the executive powers and the officers 
■winch they have for that purpose. As 
I understand, it is p-xactly that scheme 
winch you have in mind ? — Yes. 

Lord liankeillour. 

with^fhn States 

With the Supreme Court, do you know ? 

sure. Ajivhow we have based it Jier^* 
upon our own procedure 

r:;TsS.pr *' 

rediiahon, and India and America arc. 

Lord Eustace Percy.] I tliink T ...... 

«;«v™ the 

See T"! »> 

®^ccutes either throimh the 

the f tln-oilKh 

the htate Court, aceordiu- as tlie 3oaI 

£o“S4'"" 

the^r’^^invf tlmt 


Marquess of Salisbury. 
t^on’wWch wrimVavoided up'T 

KpCTii'-T- ' 

taiy of Si 'lie ^ Secre- 

if r / 

But un4 T 'r «*?'> y-- 
.exercises that rio-hf" 'T ^gislature 
posiHon as to «>e 

«^actly the sS; is ?t irit T V'* 

tieyond the JCgh Court iif° appeals 
a referenoe to tL P •’ « 

that would remain in"eYactlv°"tl'''' 
position as it is at present ^ 

if'ffio""new™C; If on this • 

Court of Crimtoi^ ^ot up a 

special judges for it or^^ui’ 


ao 13,972. It is only a question of 
exiRuse ?— (Sir- Malcolm Hailey ) It 

would he neces=ary to have special 
.ludge-., hccau'-c the Court would have to 
Bs 5>'t in some centre at whieh judges would 

.t «oik. Undoubtedly ,f you have a Court 
•e of Criminal Atqieal in India there would 
he a veiy large number of cases indeed 
< oMing before it, and you would have to 

.md„c, for the purpose. (Sir ^miiiicl 
Hoare.) \ou see. Lord Salisburv, the 

; fot- instance, if you 
take murder cases I am told that in « 

1 eeilain Province last year there were 
1 . live hundred. 

p LVirS. Five hundred murders 7— Yes ; 

^ J will not .specify which Province it was 

J ^ .Afarquess of Beading. 

fl'iestion on the 
! y°“ dealing with, 

Secretary of State, to clear it out of the 

I • ‘"“"v'-X question of the 

^ in '^*”'*f* "’V”” nhf 

monf Constitutional cnact- 

ori^i p ^ciieral Court ; it does not 
arise on that at all 7— No. 

13,076. It only comes under the 
tiire^7^^’'es°'''^^''^ Federal Lcgisln- 

^^|''Bh''er those may he, power 
Idml f p ^ I-hgislature to 'decide what 
Stofi ^”"1 it '"ill Lhve in 

eoiircp 11 other matters, and, of 

question i”t° nccoimt the 

sidernti axponse and practical con- 
w fir o”l' «"tirely out of 

Conrf m to 'lecide on the Federal 

Tl>«t is right, is it not 7 
ifso]f in-.o much impressed 

keeninu- ti jumd is tijo necessity of 
Fedpral ”'*t of the 

If von and the Supremo Court. ‘ 

Conr? n i>'- the Federal 

ourt and the Supreme Court sides will 

he swamped by them. 

13,977. There are only one or two other 
Ind^that'’?^'’ i°"‘=^,^i-“ehssion we hav-^ 

one IL- f y"" «l’°*it. Just 

Memnrf paragraph 1 of your 

emorandiim m order to clear it no. 

the top of page 2 you say : "the 
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Fcdcal Court should have ijower to de- 
cline summarily to entertain any appeal, 
or any application for leave to appeal, 
vrhcro it appears to them vexatious or 
frivolous, or made only for the purposes 
of delay.” I do not want to discuss the 
e.vact form of drafting there, which I 
tliinlc is a little open to criticism, but 
pm-ely on tcchniciil grounds what is in- 
tended, I suppose, and if so I leave it 
at that, is that power should be given 
to the Court to make rules enabling them 
to deal themselves ufth vexatious 
appeals ? — Tliat is so. 

13,978. I do not want to discuss the 
tccimical . language — it is a little diffi- 
cult exactly as framed — unless j'ou mean 
that it is to be by rules which the Court 
will frame ?-^Yos. 

13j979. Then, of course, the Court unll 
by its rules meet all the difficulties that 
I have in mind, and I need not ask you 
ajijfhing about them. Now I want to 
put one or two questions to you about 
tlie Slates, because, of course, they do 
introduce a feature which requires care- 
ful consideration and which interests the 
States. On the constitutional issues no 
question arises at all, as I understand, 
and it has been understood from the first 
that the States would be bound, ,iust ns 
the Prorinces and tlio Federal Govern- 
ment, by any decision on a Constitutional 
issue. That is right, is it not ? — Yes. 

13.980. No question has arisen upon 
Unit ?— No. 

13.981. Of course, on the e.xtension of 
it, which you have now introduced by 
jaiur Jremorandum — that is gi\’ing the 
Federal Court the power and the obliga- 
tion to interjiret Federal laws — ^tlie States 
do become involved ? — Yes. 

13.982. lYc shall he.ar from them what 
they have to say with regard to it. I 
only wanted to be clear about this. T 
am only asking the questions about the 
interpretation of Federal laws. I leave 
the Constitutional laws out of question. 
On the Federal la^vs, assume that a 
State in its Supreme Court, whatever it 
may be in that State, has made a pro 
nouneement of the interpretation on a 
Fcdeml law : what is proposed now is 
that a question of that character could 
bo dealt with and should be de.alt with 
if properly brought before it by the 

'L10.''EO 


Federal Court ? That is involved neces- 
sarily, is it not 7 — Yes. 

13.983. Of course, that docs involve 
the assent of tlie States to it ? — Yes. 

13.984. Then I presiunc also from what 
5 ’-ou have said that the execution of a 
decree of the. Federal Court, assuming 
that it did involve a State, would be 
left to the Courts and the executive 
powers of the State ? — Yes. 

13.985. It follows from what you have 
already indicated in your answers to 
Lord Salisbury. It makes it perfectly 
plain — and I think it is desirable that 
the Slates should imdcrstand tliat — 
that it is not suggested in any way 
that there should be officers entering the 
States for the purpose of enforcing a 
decree of the Federal Court, but that 
it would be left to the officers of the 
State to execute such a decree. That is 
quite clear, is it 7 — Yes. 

13,989. Therefore the only interest that 
the State would Iiave or the only pos- 
sible conflicting interest on the matter 
is, I suggest, that the Federal Court 
would have the supreme voice upon not 
only Constitutional issues but upon the 
interpretation of the Federal laws, and 
would if necessnrj- override a decision 
of a State Court .I'ust as it would of a 
High Court in India. There is no diffi- 
culty about that 7 — No. 

13,987. That is, as far as I c.an see 
from your Memorandum and thinking 
about it, the only way in which tlie States 
would be involved. lYhat I am siunrcst- 
ing is that really the States would be 
only affected by this new proposal to the 
extent that it would mo.an imiformity as 
regards not only Constitutional issues but 
the interpretation of the Federal law 7 
— ^Ycs. 

13.9SS. And not only uniformity but 
exactly the same position for the State 
High Court as for the Provincial High 
Court, and indeed in the case of the 
Hijrh Court of Calcutta which is in a 
different capacity, exactly the same 
ptsitiou would apply, and the Federal 
dee.'ee would be the Supreme decree, 
which would me.an uniformly thronglv 
out the State and the Prnvinei.al 
Conns. That is the position, is it not 7 
— Y'es. 

q2 
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Marquess of Salisbury. 

13.989. Lord Eendiag -will allow me, 

I am sure, just to call attention to the 
fact that in dealinij with that in^ the 
Memorandum the Hecretary of State 
uses the loreliminai'y phrase, “As 1 
understand,” so that he doc^ not know 
for certain that that is so. It is in 
paratrraph 3 ? — do not wish undue 
importance to be attached to a phrase 
of that kind. I do not much mind 
wliother it is in or out. It has not got 
any sinister intention behind it." 

13.990. No ; it is only that I -(mut to 
find the limits of what the Committee 
are to understand ? — ^Perhaps it would 
he bettor if I took it out. It is not 
meant to imply that. I wish to say no 
more than that I have never heard any 
objection urged to this proposal. 

Lord Chancellor.] I think it is only a 
technical point as to machinery, 
Assume for the sake of argument that 
the Federal Co\u-t gives a Judgment 
which affects a State or which affects a 
person in a State. In most oases when 
you are dealing with an outside body 
what happens then is this, that the 
State has machinery under whioli that 
Judgment can bo registered, and when 
tlmt Judgment of the Supreme or 
Federal Cotirt is registered iTi a State, 
then the State itself enforces the 
registered Judgment, and in that way 
the sovereignty of the State is pre- 
served and unanimity also is secured 
because they agree to the Judgment, 
but they are the sovereign — the people 
who enforce the registered Judgment. 
It is not quite the same in England, 
heeause when the House ot Lords pro- 
nounces a Judgment here, there being 
no executive machinery, they return it 
to the King’s Bench and the Kinjg’s 
Bench enforce it through tlieir execu- 
tive machinery which you assimie (I 
do not want an answer notv) \dll en- 
force the registered Judgment. 

■ Marquess of Beading. 

13,991. Seeretaiy of State, T rvant 
just to go back for one moment lo clear 
up, 'I hope, a matter which has been 
much discussed this morning. I am 
refeiTing to paragraph 7 of your Menio- 
Anndum ; tliat is with respect to 
mnttei.s in the concurrenr field. I do 


no! want to go over (he ground again ; 

1 only want to put to you as I uuder- 
btnnd it what the xwsition is. I think 
1 have got it right from wh.T.t Sir 
Malcolm said, that is to say that in' 
these matters in the coiieurrcnt field are 
iiu-luded, of course, everj’thiug that is 
at jiage 11,9 ; that is List III. That is 
right, is it not ? — Yes. 

13,992. If you look at List III you 
will see that it covers an tmmcn.se field. 

I :ira only calling attention to it, because 
1 mj'sclf asked a question as to why- 
this was done, and Sir Malcolm gave an 
answer which at any rate for the 
moment seemed to me satisfactory. I 
just wanted to explain tvhy, if you look 
at it, you see, for example, jurisdiction 
powers and aulhority of aJl Courts, 
civil procedure — all matters now cover- 
ed by the Indian Code of Civil Proce- 
dure, and a number of other matters — 
criminal procedun' and so forth ; I do 
not -want to go right through it. In 
substances, it covers almost every form 
of litigation and issue that could come 
before the High Court. Therefore, as 
I understood Sir Malcolm in answer to 
a question put by myself and from the 
Secretary of State’s explanations, the 
reason why you have esoluded the epn- 
eniTcnt field here is not on any matter 
of principle, but because if you were 
to include it you would bo doing the 
very thing which you are seeking to 
a\nid, that is to say, giving a midti- 
plicity of appeals which would tend to 
swamp the Federal Court .and conse- 
quently to make it difficult to get deci- 
sions on the Constitutional issues and 
the Federal laws. That is as I under- 
stand it ? — ^Yes. There are really two 
reasons. The first reason is to keep 
the Federal Court for cases in which 
the States and British India are both 
involved ; the States are not involved 
in the concurrent field. The second 
reason is ^ the reason just stated by 
Lord Reading, that we feel that if we 
brought the concurrent field into the 
Federal jurisdiction we should swamp 
the Court. 

_ 13,993. But yoxi are doing nothing 
which would exclude from the Indian 
Legislature the power, should it desire 
to exercise it, of extending the right of 
appeal tu all the concurrent , field ? — 
Nothing. 



13,994. But tlint depcml.'s upon thorn 
and wlicthcr they are prepai'Cil to 
stiouhler the expense and inconvenience 
of it ; that is how it stands ? — ^Yes. 

13,99.5. The ans'i\er to me was satis- 
factory, and I was just anxious to see 
that one understood it. 1 think really 
tliorc is only one other question that I 
want to put to you with regard to it, 
and that is on the criminal side. All 
that is excluded, I understand— not ex- 
lirossly perhaps but nevertheless is in- 
tended to be excluded by your proposed 
Icgi'^lation constituting the Federal 
Conri 1 — ^Ycs. 

1.1, 99C. That is to s.ay, the criminal 
law does not enler into it at all. What 
I was rather wondering about th.at was 
this. I am not pressing for an answer ; 
I dare s.ay it has already been careftjllj' 
considered ; but yon might have, might 
not you, on a constitutional issue some 
question which would involve either the 
Ciiminal Procedure Code or perhaps the 
criminal .Jaw. It is not impossible, as 
it seems'^to mo, that such a question 
oonld arise. If you do intend to ex- 
clude criminal matters from it, would 
it not, therefore, he necessary to ex- 
clude them by your Constitution Act ? 
I am not sure what the intention is, 
.md iiidecd I do not piess for an answer, 
hot it does involve consideration ? — 
(Sir Malcolm Hailey.) It is clear that 
the Constitution Act mu.st pros-ide for 
the criminal side in the following res- 
pects. It must in the first 'mse make 
it clear that if any question of the in- 
terpretation of the Constitutional law 
arises in respect of criminal law that 
must go to the Federal Court even 
though in other ways it has no criminal 
side, hut in the provisions of the Con- 
stitution Act .also which enable you to 
eonsHluto a Court of Criminal Appeal 
it will also he neecssaiy to provide cer- 
tain limitations ns to the extent of 
those appeals ; it will also ho necess.ary 
to provide for the cxelnsion after that 
Court is constituted of the authority of 
the Pri\w Conned, because the jurisdic- 
tion of the Privy Council would be re- 
moved if a Court of Criminal Appeal 
were constituted in India. 

^larqucs-s of Bcadiity. 

1.3.997. Wonld it ? Yliy do you say 
that, Sir Malcolm 1 Wliy do you say 


that the jurisdiction of the Privy 
Council would be removed ? It woidd 
only he so if there ucre an Act of 
Parliament here that removed it ? — 1 
shoidd explain that it is propo^^cd that 
it should be removed. It is iiroposod 
timt Ihe appeal to the Court of Cri- 
minal Appeal shall take the place of 
the reference to the Privy Council now, 
and that would Imvc to be provided in 
the Constitution Act. 

13,998. Are you suggesting that that 
will be .in the Constitution Act ? — (Sir 
Samuel Hoare.) It is already in para- 
graph 1G7 of the White Paper. (Sir 
Malcolm Hailey.) In paragraph 167 it is 
already proposed. 

1.3,999. That brings me to the very 
point I wanted to put to you on p.ara- 
grapli 167 ? — That is why you will have 
to make speci.al provision for those 
points in the Constilntion Act itself. 

Mr. M. B. Jayakcr.) On that point 
about pai-agraph 167, may I ask the 
Secretary of State a quesliim on the 
last two* lines : “ In criminal cases no 
appeal will ho allowed to His Majesty 
in Council, whether by speci.d leave or 
otherwise." I-s it possible to do away 
with this right — the ])rerogntivo of His 
ALajesty to give leave by special leave 
to hear an appeal ? Is it possible to 
do .away with that ? 

Jlarquess of Bcadiug. 

14,000. .Secrctniy of State, that is 
just the point that I w.anled to put to 
you. That does involve a veiw impor- 
tanl matter, I suugost to you. Hither- 
to it bus alw.ays been the right to apjH-al 
to His Majesty by an appe.il to His 
Majesty in the Privj’ Council, and it 
has been very much piized. Of course, 
tlie exercise of it is very limited, and I 
do not want to go into that, beeanso, as 
the Lord Chancellor knosvs perfectly 
well, it has been laid down very elearly 
what would happen on npidiration to 
the Privy Council for speci.il le.ave to 
•appeal : but I do .suggest to you that 
.although you in.ay say tliCiV is to he no 
direct appeal to the Privy Council 
bfcausc you are putting up an inter- 
mediate Court which is the Court 
of Criminal Apiic.al, you should 
nut take aw.ay the right of .appeal to 
the Pris-v Conned. Limit it as yon 
may think right, but surely there ought 
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to be some right of appeal or of special 
leave of appeal ; 1 do not want 

to go into eases ? — (Sir Samuel Hoare.) 
Lord Reading will no doubt remember 
from his erperience the difiieultics that 
a’-e constantly arising under the present 
aystem. Perhaps it would help the Com- 
mittee if I read to them this short note 
about the position, because it will bring 
to their minds the practical difficulties 
with which every Viceroy and every 
Secretary of State has been faced for a 
very long time. The effect of the Pro- 
posals in paragraphs 166 and 167 of the 
White Paper, taking into account the 
modifications suggested in my Memo- 
randum, circulated yesterday to the Com- 
mittee, is that (if and when a separate 
Court of Criminal Appeal is set up in 
British India under the powers to be 
given by the Constitution Act) : (a) the 
right of appeal to the King in Council 
in criminal matters, whether by special 
leave or otherwise, wifi, be abrogated 
(paragraph 167, last sentence) •, but that 
(b) an appeal will lie as of right to the 
Indian Court of Criminal Appeal against 
death sentences or against orders of a 
High Court reversing an acquittal on a 
criminal charge ; and (o) an appeal will 
lie to the same Court in other criminal 
cases if a certificate has been given by 
the High Court of the Province that the 
case is a fit one for a further appeal 
(paragraph 166, last sub-paragraph). The 
Privy Council has repeatedly pronounced 
that it is not a Court of Criminal Appeal 
and that it will grant leave to appeal to 
itself in criminal matters only (here I 
quote the actual words of its pronounce- 
ment) “ if it is .shown that by a dis- 
regard of the forms of legal process or by 
some violation of the principles of 
natural .(ustice or otherwise substantial 
and grave injustice has been done” 
None the less an average of some 30 
applications for leave to appeal against 
capital sentences are lodged every year, 
and, although the applications are al- 
most invariably rejected, the result of an 
application being filed is that it is, of 
course, necessary to postpone execution 
of the sentence and if, as is usually' the 
case, the lapse of time between the filing 
of the application and' its disposal by the 
Privy Council is considerable, the 
authWrities in India are frequently faced 
with the necessity in the end of con- 


sidering the propriety of commuting the 
sentence into one of transportation 
for life owing to reluctance to execute 
a condemned prisoner who has been await- 
ing the execution of his sentence for a 
prolonged period. It has to be remem- 
bered that unless a death sentence is im- 
posed by a High Court itself sitting as 
a Court of Session — ^whieh is the case 
with a very small proportion of the num- 
ber of death sentence imposed in India-^ 
the sentencing Court is that of a Ses- 
sions Judge and that every such sent- 
ence has to be confirmed by the High 
Court of the Province before it comes 
final. The High Court in considering a 
reference from a Sessions Judge for con- 
firmation of a death sentence necessarily 
goes into the whole facts of the ease, 
more especially as the accused person 
almost invariably appeals to the 'High 
Court against his sentence, the appeal 
being heard at the same time as the 
reference by (he Sessions Judge for con- 
firmation. In the event of the sentence 
being confirmed by the High Court and 
the accused’s appeal being rejected, it 
is then open to the convict to lodge an 
application for commutation of his sen: 
tence, under Section 401 of the Criminal 
Procedure Code, first to the local Gov- 
ernment, and if that is rejected, to the 
Govemoi’-General in Council, and the con- 
vict in almost every case avails himself 
of this right. Further than this it i« 
open to the convict to apply to the 
Governor-General to exercise on his be- 
half the delegated prerogative power of 
pardon. 

14001. I agree and, as you say quite 
i-ightly, I am very familiar with the diffi- 
culties that have arisen in that respect, 
but the point I am putting is not affected 
really, I think, by that. What I am 
suggesting to you is that you should not 
shut out the right of appeal, that is, 
to the Prh'y Council for special leave 
to appeal. You may limit it if you will 
to particular eases, but by the Provision 
in the White Paper you shut it out en- 
tirely and the passage that the Seere- 
tarj' of State read, I think, only confirms 
what I am putting. I mean that in a 
large number of cases, the Judicial Com- 
mittee refuses it generally on the ground 
that they will not interfere and they will 
not listen to discussion on it nnle.ss a 
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■ffliscniriago of justice has arisen it may 
to from a refusal to consider various 
matters into which I do not want to go, 
but out of those thirty cases, some have 
been granted. As the Secretary of State 
read almost all have been refused ; I 
quite agree, I could give instances from 
my own e.vperienee at the bar where leave 
was granted and it is only in those eases 
that you would get the delay which you 
Lave suggested and whieh does occur, I 
know'. All I am suggesting to you is 
tliat_ you should reserve the right of 
special leave to appeal to the Privy 
Council, w’hich is very very rarely exer- 
cised by the Court, but nevertheless, it 
is in tlie King’s pow’er to inteiwene when 
there is Petition to him from any 
person condemned in India, and I very 
much myself dislike taking away that 
right for Constitutional reasons. I hope 
you will consider that ? — Certainly we 
must take careful account of what Lord 
Heading has just said. The practical 
difficulty is to &d any means of limiting 
this appeal. As long as there is an 
appeal, sentence must be suspended during 
the period of the appeal, and, I think 
I am right in saying that every Secre- 
tary of State and every Viceroy, practic- 
ally without exception, has found the pre- 
sent state of affairs most unsatisfactory. 

14.002. I agree tliero are difficulties, of 
course. May I make one suggestion 7 — 
The sentences must be suspended on ap- 
plic.-itiou. 

14.003. Certainly ? — ^And it may take 
quite a long time before tlie Privy Coun- 
cil gives its decision. 

14.004. It raaj' take a month or two, 
I quite agree, because they may not be 
sitting, but otherwise they bear them, 
as I have always understood, rapidly. 
Wlien they have had an application for 
special leave to appe.al, it has been he.ard 
at once ‘? — We have had one or two difli- 
culfics within the last year or two .arising 
from this delay. 

Jfarquoss of Kcadiiiff.] IVill some 
attempt he made to de.al with that, and 
I would ask the Secretary of State and 
his advisers to look at the limitations 
that are placed on the • right of appeal 
nowadays from the Court of Criminal 
Appeal in this country. VTicn we eslab- 
lislied the Court of Criminal Appeal in 
this country, presided over by the Lord 


,CWef Justice and other judges of the 
King’s Bench Division, its decision was 
final and there is no appeal unless it is 
certified that there is a question of law 
which has arisen which is of general 
interest, and only on the Attoruy- 
Gencral's certificate it can go and has 
gone to the House of Lords. That is a 
vei-y limited right of appeal, I agree. 
Generally speaking, the Court of Crirainffi 
Appeal’s decision is final. I beg that 
attention ' should be given to this, that 
in some form or other we should not shut 
out from the Indian subjects whatever 
Courts we may be instituting this right 
of appeal to the King. 

Lord Eustace Percy.] May I just ask 
Lord Reading this ; Surely, ns 1 under- 
stand Lord Reading’s argument, it is of 
the essence of the Constitutional poinl 
that the King’s right to intervene .should 
be unlimited. 

Marquess of Bcadirig.] That is what 
strikes me. 

Lord Eustace Percy.] Then j'ou cannot 
applj' to that right any linjited matters 
that yon apply already to the Court of 
Criminal Appeal. 

Marquess of Beading. 

14.005, Yon do. It is not an unlimited 
right because it is exercised in certain 
ways in which certain of us who practise 
arc familiar and is undoubtedly limited. 
There may be an appeal to the Judicial 
Committee of the Pri\y Council which is 
the way in which it J.s de.ilt mth. and. 
.a.s the Scerelaiy of State has said, in 
almost cverj’ case, the appeal is refused 
hoc.ause the Judicial Committee thinks 
there is no reason to grant it, 1ml where 
they think there is they do grant it, and, 
in that way, you do presen'c the right 
of the subject, and that is what I .am 
anxious to protect ?— -Of course, v.t 
would look with great .attention into any 
point which Lord Reading makes upon a 
point of this kind. The difficulty, which 
we have not ignore!, is to find a means 
of limiting this appeal within the kind 
of limits that he has just suggested. 

Sir Phirozc Scihna. 

14.005. Is not this right of appeal con- 
tinued to the Canadian subject, nlfhongh 
there is a Supreme Court there 7 — ^I do 
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not know about Canada. In AustrjJia 
the appeal is barred unless the High 
Court gives its certificate. 

kir. M. B. Jayahfr. 

14.007. What I want the Secretary of 
State to consider, with his Constitutional 
advisers is a point somewhat different 
from the one Lord Reading raised. It 
being part of the Royal Prerogative, can 
you take away the right by legislation 7 
That is what I ask the Secretary of 
State to consider with his advisers. 
Apart from the expediency of maintain- 
ing some contact between the Indian 
litigant and the King in England, do not 
you think it is desirable that this right 
of contact between the litigant in India 
and His Majesty, the King, in England, 
should be maintained 7 — I would like to 
look into the difficult question of pre- 
rogative. It is clear that changes can 
be made in the manner in which the pre- 
rogative is exercised from the Australian 
experience, where the High Court 
apparently controls the cases that may 
go to the Privy Council. 

Marquess of Reading. 

14.008. I am not sure if you will just 
look at your words that you do (I rather 
think that you do not) intei’fere with 
the prerogative because in paragraph 167 
the words in question are “in criminal 
cases no appeal will be allowed to His 
Majesty in Council, whether by special 
leave or otherwise.” That does not 
interfere with the prerogative ? — ^No, it 
does not. 

14.009. Prerogative is a much bigger 
question .altogether. It does not touch 
that, but it does touch the points which 
I am putting to you which are one away 
in which the King may choose to exercise 
his ])rerogative by referring to the 
.Tudicinl Committee of the Privy Coun- 
cil ? — I am reminded that there have, as 
a matter of fact, been perhaps two or 
three cases during the last thirty years, 
in w'hieh the Privy Council have given a 
decision against the decision of the High 
Courts. 

Earl of Lytton. 

14.010. And there has been great abuse 
of the privilege in almost every year ? 
— Constantly. 


Marquess of Beading.} You mean the 
appeals ? 

Earl of Lytton.} In appeals. 

Sir Austen OlmnberJain. 

14.011. Is it not the ease that the 
Privy Council itself has repeatedly com- 
mented upon the number of appeals 
which never ought to have, come before 
it, and has made representations that 
the practice of appealing in this, shall 
I call it, reckless way, really amounts in 
many eases to denial of justice to the 
litigant 7 — ^We have constantly had com- 
plaints of this kind. 

Sir Austen Chamberlain.} I only want 
to put that as the other side of the 
picture, because it was very much im- 
pressed upon ro,e even in the couple of 
years that I was Secretary of State. 

Marquess of Beading. 

14.012. These are all cases which aiise, 
are they not, on the special leave to 
appeal 7 — ^Yes ; the Privy Council has 
constantly protested against the present 
arrangement, and it has constantly stated 
the fact that it is not a Court of 
Criminal Appeal. 

14.013. That is why I suggested to you 
that you might look at our law for the 
purpose of seeing how far you should 
Rmit it 7 — Yes, always remembering the 
great practical difficulty of dealing with 
a very large number of cases, running 
into many hundreds a year, it may be, 
and with the necessary delay of bringing 
a ease from India here. 

14.014. If you will forgive me putting 
it. Secretary of State, you would not 
have hundreds of cases a year applying 
for special leave to appeal to the Privy 
Council 7 — I am perfectly willing to look 
into the point. So far we have found 
great difficulty in making a limitation. 

Marquess of Reading.} I think you 
said just now you thought there were 
thirty in one year. 

Sir Bari Singh Gotir.} May I draw 
your attention to the present state of 
the law in Section 84 (I) {a) which lays 
down “ A law made by any authority 
in British India shall not be deemed 
invalid solely on account of any one or 
more of the following reasons (a) in a 
ease of an Act of the Indian Legislature 
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or a Local Legislature, because it affects 
the prerogative of the Crown.” We have 
at the present moment authority in the 
Qovcnmient of India Act which entitles 
the Indian Legislature to make a law 
though it may affect the prerogative of 
the Crown. 

Mr. Zafridla Khan.'] Surely in this 
case that possibility does not arise 
hecauso whatever view is finally taken 
the Act will be passed by Parliament. 

Sir Hari Singh Gour. 

14,01.5. A fortiori ? — 1 always hesitate 
to give an answer on the spur of the 
moment about anything that affects the 
prerogative one way or the other. 

Sir Hubert Carr. 

14,01C. The Indians attach very great 
importance to the right of appeal to the 
Privy Council in criminal ca^es and they 
did put it before the Committee in 
giving evidence. It is on the tile so I 
will not bother by referring to it now 
but it is a right that they feel very 
deeply about although it is one which 
they very rarely exeimise 7 — I will cer- 
tainly look into the question again after 
tie discussion we have had tliis mpm- 
ing. 

Marquess of Zetland. 

14.017. Secretary of State, arising out 
of the questions asked by hlr. Jaj'aker, 
I understand that it is j'our intention 
that the question of the possilde estab- 
lishment. of a Supreme Court side of the 
Peder.al Court shall bo left to the de- 
termination of the future Federal Legis- 
lature in India. Is that so 7 — ^Tcs. 

14.018. In other words, you are pre- 
pared to give to India in tliis matter a 
greater measure of self-determination 
than ajqmrently Mr. Jayaker is anxious 
to accept 7 — That may he so. 

14,01 P. With regard to what you s.aid 
as to the two reasons for excluding Acts 
in the concurrent field of legislation from 
the appcll.ate .iucis^dictiou of the Federal 
Court, I quite appreciate the first reason 
which you gave — as a matter of fact. I 
tliink you ■ gJive it second — namely, that 
you might • absolutely overwhelm the 
Federal Court with work from the start ; 
but I also understood you to say that 


one reason for excluding such legislation 
from the apimllate juri-sdiction of the 
Federal Court was tliat it was desirable 
to restrict that jurisdiction to matters 
in which the Provinces of British India 
and the Indian States were jointly con- 
eenied. Was that so 7— In winch the 
Federation as a whole were concerned— 

I would rather put it that way. 

14.020. Is not that the same thing 7— 
I tliinlc it is rather wider. I thought 
you restricted j’our question to the cases 
in wdiieh the Provinces were involved. I 
would rather put it wider. 

14.021. Those m,attcrs in which the 
Provinces of British India and the 
Indi.an States were jointly concerned 7— 
Yes. 

14.022. I understood that to be your 
reason 7 — Yes. 

14.023. But you have not overlooked 
the fact that List I has been definitely 
divided into two parts 7— Yes. 

14.024. One part of it including mattcra 
which are really restricted to the Pro- 
rinccs of British India. But you arc 
not suggesting that in those matters 
there should not be an appeal to the 
Federal Court, arc you 7--In which 
matters 7 I do not quite follow Lord 
Zetland’s question. 

14 O'^o. You arc not overlooking the 
fact that in List I of the subjects, there 
is a division in two parts 7— Yc.=. 

14,026. Namely. Items No. 1 down to 
No 4S" which are matters which are the 
concern of Britisli India and of the 
Indian States ?— Yes. 

14 027. And Nos. 4P to G4 arc the con- 
cern ' of the Provinces of British India 
only 7 — Yes. 

14.028. You are not suggesting, are 
you. that matters arising under tho.se 
heads, namely, items Nos. 49 to G4, 
should be excluded from the nppcl’alc 
jurisdiction of the Federal Court 7— No ; 
I am not. 

14.029. I w.as not quite clc.ar 7 — ^They 
pro. vou will see. all of them poicntial 
Federal subjects to which the States may 
accede in the fnture even if they do not 
accede at the beginning. 

14.030. There is only one other ques- 
tion for information. 1 understand that 
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ao decision by the Governor-General or 
by a Governor of a Province taken at 
his discretion, would be challengeable in 
any Indian Court. Would it be ? — It 
could only be challengeable upon the 
ground that it was outside the Constitu- 
tion, that in the Constitution Act there 
was no provision enabling him to give 
a decision. Is not that so, Sir Malcolm ? 
(Sir Malcolm Hailey-) The act of the 
Governor-General taken in his discretion 
would be expressed as an act of bis 
Government and it could only be chal- 
lenged in the Court if an act of the 
Government in itself could be so chal- 
lenged as lying beyond the law. The 
fact that it was taken by the Governor 
or the Governor-General under his special 
responsibility or his special discretion 
would not alter its character as an act 
of the Government itself and it could 
only be judged, therefore, as an act of 
Government. 

14.031. In which court would proceed- 
ings be taken in a ease of that kind 7 — 
In the court which had jurisdiction over 
that particular class of act. 

14.032. The High Court in the ease 
of a Province ? — ^Yes ; I mean it would 
be challenged on the ground that such- 
and-such a law did not appty to the act 
of Government, and if the cause of 
action arose within the “Province then 
it would come before the courts of the 
Province. 

14.033. And that, of course, would be 
appealable to the Federal Court 7 — It 
would be appealable just as a case against 
any person would be appealable as an 
evasion of the law. 

14.034. Then only one other question. 
I assume that no action by the Viceroy, 
as distinct from the Governor-General 
in his relations with the native States, 
would be challengeable in an Indian 
court ? — Within the sphere of para- 
mouutcy ? 

14.035. Yes ? — ^No, not unless he broke 
a law in doing .«o. 

Iiord Hanlceillour. 

14.036. Seeretarj’ of State, do not you 
recall that earlj’ last year, or possibly 
late in 1931, a capital conviction was 
quashed hv the Privy Council with verj’ 
severe reflections upon the convicting 


court ? — (Sir Samuel Hoare.) Yes ; there 
was a ease. 

Sir Hari Singh Gour. 

14.037. The Patna High Court ?— Yes. 

Lord Sanketllour, 

14.038. Then might I ask this about 
procedure : As I understand it (and, of 
course, I am speaking only as a layman) 
a litigant coming to the Federal Court 
must plead a constitutional issue 7 — Yes. 

14.039. No question of fact will arise 
to be detemined by the Peddral Court 7 
— (Sir Malcolm Hailey.) If it were a con- 
stitutional issue under paragraph 165 as 
between a Province and a State, then 
the Court would go into questions pf 
fact ; that is because it has original juris- 
diction. 

14.040. But not by way of appeal 7 — 
In the appellate jurisdiction it would be 
an appeal bn a point of law. 

14.041. And that limitation is safe- 
guai’ded by the necessity of stating a 
Special Case 7 — Yes. 

14.042. Now supposing the Supreme 
Court side, as it has been called, of the 
Federal Court were set up and a ease 
comes up in which a constitutional issue 
has not been pleaded to the Supreme 
Court side of the Federal Court, could 
an amended plea be entered there in view 
of fresh investigation or through the 
ingenuity of counsel, that in fact a con- 
stitutional issue was involved 7 — (Sir 
Samuel Hoare ) Yes, and it would be 
open to the Federal side of the Court 
to uithdraw it to the Federal side of the 
Court. 

14.043. In other words, the Federal 
side of the Court might compel the 
Supreme side to I’efer the constitutional 
issue wliich then emerged to itself 7 — 
Yes. that is so, and no doubt easeS of that 
kind would be provided for under the 
niles of the Court. 

Marquess of Eeadmg. 

14.044. It would be only one court, 
would it not 7 — ^It would only be one 
court. 

14.045. It would alwavs be the Federal 
Court 7 — It would be the Federal Court 
withdrawing a ease from one side of 
itself to the other. 
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Lord Sankeulour. 

14, 0‘JS. What in practice will happen 
if counsel suddenly pleaded a constitu- 
tional issue — would the jurisdiction of the 
Supreme Court- side be ousted from that 
moment until it had been decided by the 
other side ? — ^It would depend upon the 
rules of the Court. 

14.047. And the rules of the Court 
might pronde that it could first he 
argued in (he Supreme Court side with 
an appeal to the other side 7 — It might 
-be nrgiied, I suppose (I am speaking as 
a layman) that as soon as the issue was 
raised an issue would he taken to the 
Pcder.al .-Jido of the Court rather than 
to the Supreme side of the Court. 

14.048. It is an olndons ditficulty that 
will have to be provided for 7 — I would 
put it this way to Lord Kankeillour, 
that if there is a difficulty it is much less 
a difficulty having it dealt with by two 
branches^ of one court thati by having 
two quite separate courts, namely, a 
Federal Court and (he Supreme Court. 

Marquess of Heading. 

14.049. I was just going to put it to 
you that a good deal of conclusion has 
been caused by talking of the Federal 
Court an^ the Supreme side of the 
Federal Court. It is one Court. The 
•fudges who will he appointed will bo, 
I understand, .Indges of the Feder.al 
Court, .and J .«:uggest that no difficulty 
would arise because if a question comes 
up it would have to lie dealt with by 
the Federal Court. You would noi have 
to refer if to another Court for that 
purjiose ? — -Tliat is so. 

Jraroucss of Ttcading.] They would all 
be Judges of the Federal Court ac hap- 
pens. of comvjo, now. In the •Tndici.al 
Committee of the Privv Council tliey may 
be sitting in two different bodies and 
taking two difl'erent sets of appeals, but 
it is tile same Court. 

Lord Itanl-eiUour. 

14.050. AVould not it be better to find 
some other name (h.an fbo Supreme Court 
side of the Federal Court 7 — ^I think it 
would very likely. I am not using a term 
of art at all. 

14.051. Then mav T ask another thing. 
What provision will there be, and here 


I speak as a very ignorant layman, for 
some kind of interim proceedings. Sup- 
posing under paragraph 155 a State 
pleaded that the authorities in some 
Province were exceeding their rights or 
were acting jiltra vires, could they go to 
the Federal Court and obtain an interim 
injunction 7 — I would like to think about 
a question of that kind. I am not sure 
that I appreciate full}' what might be 
its bearings. 

14.052. I will give an example. Sup- 
posing the police of a Province inter- 
fered with a passage of arms into a 
State, or somctliing like that — that being 

II Federal matter and a grievance was 
experienced on that account in the Slate, 
could they then go and obtain an interim 
injunction restraining that proceeding 
until the m.alter had been decided 7 — (Sir 
Maleohn Haileg.) It would he exceed- 
ingly difficult to do that because wc en- 
visage that under paragraph 155, in 
pursuance of its original jurisdiction in 
these what I may describe ns State 
matters, the Fedei'al Court would only 
give a binding decision : that decision 
would have to bo binding, for instance, 
on a Slate or a Provincial unit con- 
cerned. It would he assumed that as 
soon as a decision was arrived at the 
State would hind itself to carry it out 
as a State. Great difficulty would arise 
if the Court were given a power to fake 
cxcenfivo action liy w.ay of injunction 
against any particular State or Depart- 
ment of State. 

14.053. I am thinking the other way 
about. I am thinking of .a. State being 
the aggrieved party ? — (Sir Samuel 
Bvarc.) In either case (he difficulty 
would be the s.anie, I think. (Sir l/ot- 
colm Haile;/.) It would he difficult to 
give a iiowcr to intervene where a Pro- 
vince was coiiccnied by w.ny of iuiun'’- 
tion procedure and not where a State 
was oniiecmcd ; and there was a difficulty 
quite frankly as we saw it. If may be 
possible to derise some form of procedure 
bv wliieh injunction should he given 
ofiect to. but jn=t at the moment, to he 
quite frank, we h.avc not seen how that 
could be done. 

Wlioever wa« concerned in a 
matter of that sort could go to the High 
Coni-t of a Province for ,nn interim in- 
junction 1 — They could not go to a High 
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Court of a Province in any matter -(rith 
■which Paragraph 155 deals, but there 
you have the exclusive jurisdiction of the 
Pedeval Court. 

14.055. But in some other case ? — That 
is always open to them now. 

14.056. And that could stay the opera- 
tion of the matter complained of until 
there was a decision ? — les ; the State 
has the right of going to the High 
Court of a Province now to ask that 
action should bo taken under the law 
of the Province itself. 

14.057. Otherwise, until the constitu- 
tional point had been decided and the 
High Court refused to grant the injunc- 
tion, there would bo no possibility of 
staying the proceedings until the issue 
had been decided 7 — ^No ; otherwise there 
would be no possibility of doing it. 

14.058. Then wdth regard to paragraph 
156, it reads a little ambiguously. At 
first sight it might bo thought to bo 
contrary to pai-agraph 158. The wo>-ds, 
“No appeal •will lie under this provi- 
sion” mean no appeal to the Federal 
Court ; they do not mean no aiipcal from 
the Federal Court. That is right, is it 
not ? — (Sir Samuel Hoare.) Yes. 

14.059. Then there is just one other 
question about machinery. The ques- 
tion was raised as to the execution of 
judgments of the Federal Court. That 
would depend, I think you said, on the 
Court in which the action originally 
started 7 — (Sir Malcolm Hailey.) Yes. 

14.060. Ill the case of something com- 
ing from the High Court of tlie Pro 
vince the machinery would he that of 
the Proidncial High Court Cor execu- 
tion ? — Yes. 

14.061. In cases where Federal Offleers 
wore involved would they come in at 
all in matters of Customs and Excise 7 
— They might do so, certainly, yes. 

14.062. But in other eases it would 
he the purely Provincial machinery ? — 
Yes. 

14.063. If that be so would that be 
siiliject to the directions which we have 
already discussed under paragraph 125 7 
Supposing any complaint of delay or of 
imperfect execution were made, would 
the Govomor-Gcuprat be able to give 
directions for execution under paragraph 
125 7 — ^It is not contemplated that the 


Governor-General would be able to give 
any directions as regards the manner 
in "which a purely judicial High Court 
decree should he executed. 

14.064. The sort of case I contemplate 
is that judgment is given in the Federal 
Court, it is registered in the Provincial 
High Court for execution, a complaint 
arises that the execution is unduly de- 
layed or is imperfect ; under those cir- 
cumstances would it he the duty, or -within 
the power, of the Governor-General to 
give directions that that judgment should 
be forthivith executed 7 — The power of 
the Governor-General is limited in para- 
graph 126 to certain classes of cases. 

14.065. I am talking of paragraph 
125 7 — That refers to the authority of 
the Federal Government. 

14,006. The Secretary of State said 
that in this case it would want redraft- 
ing, but he really meant here the 
Governor-General in his discretion 7 — 
(Sir Snnwrl Honre.) No — if yon look 
up my answers. I think there arc a 
whole’ number of questions arising ixndcr 
parngrajihs 12.5 and 126, and I did not 
give a general answer of that kind. 

14.067. I think, Secretary of State, 
really, on the face of it, you did, but 
perhaps you did not xncan^ to ?-^0b- 
viously, I could not have given a single 
answer on par-agi-nph 125 because there 
au> two or three issues in it. 

14.068. I think yon said that meant 
the Govenior-Gcneral, and yon referred 
me to some point in the Introduction 7— 
(Sir Malcolm Hailey.) But apart from 
that, if I may say so, with regard to 
your immediate question, it would not 
ho within the power of any executive 
authority to give directions as to the 
manner in which a judicial decree should 
be eniTiod out. 

Lord Jlaiilceillour.] That answers the 
question. 

Major Cadogan. 

14.069. I only want to ask the Secre- 
tary of State one question arising out of 
a sentence which occurs on. paragraph 8 
of Ids Memorandum : “Importance ha.s 
been attached by eminent legal opinion 
in India to the desirability of ensuring 
that the Court of Civil Appeal for India 
if and when it is established, should be 
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established on sounxl lines, and that its 
Judges should be of a calibre to command 
respect.” Am I right in taking it for 
granted that the substitution of a. 
Supreme Court side for the Supreme 
Court, for wliich provision is made in 
the White Paper, would involve an eco- 
nomy of personnel 7 I am speaking, of 
course, of the number of Judges neces- 
sitated by the enabling power to set up 
» Supreme Court side being given effect 
to 7 — (Sir Samuel Hoare.) I think it 
should. 

14.070. Lord Reading has just now 
said that the Court would be the same ; 
the Federal Court and the Supreme 
Court side would be the same 7 — ^Yes, I 
would have said, speaking as a lajunan 
and basing my -s-iew upon a general con- 
ception of what is likely to happen, yon 
would be much more likely to have fewer 
Judges in one Court than j'ou would have 
if you set up two. 

14.071. That would be an additional 
advantage of your revision of the "Wlnte 
Paper scheme 7 — 'Tes. 

Sir Reginald Craddock. 

14.072. Secretary of State, there are 
only two or three points I want to raise 
at this moment. I am not quite clear 
as to what happens in respect of the small 
States which have entered the Federa- 
tion. They have not Courts of their own 
of any great importance and in tlio small 
States such as I am well acquainted with 
in the Central Promnees the Chiefs them- 
selves are nearly always invested with 
certain powers which do not cjrtend to 
life and death, and veiy often are still 
more restricted, and in those States the 
criminal law is administered with the 
aid of the Political Agent who, for 
example, would bo invested with the 
power of a Sessions Judges with regard 
to Jho State with which he is associated, 

there must be a lot of minor States 
in India who would be included in the 
Federation but who have no very large 
or competent courts of their own. In 
that case docs the Federal Court come 
in as regards those small States whicli 
have got no High Courts or anytliing 
approaching a High Court 7 — (Sir Samuel 
Jloarc.) Sir Reginald’s question dealt 
with to a great e.vtcnt criminal cases. 
He will renieinber that the Federal Court 


docs not enter into criminal cases at all. 
Apart, however, from that aspect of his 
question, what we had hoped would 
happen with the small States would be 
that they would group themselves for 
courts. There has been some discussion 
ujmn the subject, and there is obviously 
a movement afoot in the smaller States 
to group themselves and to have a com- 
mon Court for a number of small States. 

14.073. That, if I may say so, is a very 
good idea, for States such as there aiv 
in the Central Provinces, otherwise, they 
would not have any machinery in their 
own States for civil casc.s — nothing 
approaching a High Court. Then there 
is just one word I want to say about the 
lircrogative. The prerogative we are 
accustomed to is the ])rerogative of mercy, 
and that, of course, cannot be touched. 
It is not prorided for in the Criminal 
Procedure Code. The petition foi- com- 
mutation of sentence is made either to 
the local government or to the Governor- 
General in Council 7 — Yes. 

14.074. But since Lord Chelmsford’s 
time the Viceroy has had delegated to 
him the exercise of the Royal Prerogative 
ns well. Previous Vicoroy.s had not got 
that prerogative and in dealing with any 
criminal case thej’ simply dealt with it 
as Governor-General in Council. I need 
not go into the details of what that 
e.xactly meant, but since Lord Chelms- 
ford’s time the Viceroy could, apart from 
his Council, exercise on behalf of His 
ilajesty the Royal Prerogative of Hercy. 
I presume that all that is in the White 
Paper and in your Memorandum on such 
subjects docs not pretend to touch that 
paificulnr prerogative 7 — No. it is not 
touched at !dl. 

14.075. That would continue 7 — ^It ic- 
mains intact. 

14.076. There is one other question T 
would like to put to you, if I might. 
Secretary of State, and that is that it 
is well known I think that the question 
of having a Supreme Court in India has 
been discussed and debated for some 
time past quite independently of the 
present proposed Reforms or the new 
Constitution 7 — Yes. 

14.077. Would it be correct to say that 
that case for a Supreme Court depends 
upon the same merits or demerits a' 
might have existed without regard to the 
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hetting up of a Federation 1 That is 
to say, that a Supreme Court has noth- 
ing to do -with the Federal scheme and 
it is merely a question of whether it is 
expedient to multiply appellate Courts 
within India itself or to introduce a 
court between the High Courts and the 
Privy Council j that is to say that the 
pros and cons of that case are not 
changed by this new proposed Constitu- 
tion, but the ease for or against them is 
precisely what it was when the question 
was discussed prior to the Reforms ? 
Yes. I am not, of course, in such full 
possession of the arguments that have 
been used in the past for or against a 
Supreme Court. Speaking generally, I 
should say that the arguments for the 
Supreme Court were very much what they 
have been in recent years. 

14.078. That is to say, not necessarily 
a pai-t of the new Federal Constitution 
at all. It is a question to be decided on 
the merits of practical civil and criminal 
administration ? — I would not like to give 
an answer Yes or No to a question of 
that kind, because I have got in my mind 
a feeling that the setting up of a Federal 
Court may make the setting up of a 
Supreme Court branch of it more neces- 
sary than it was before. 

14.079. On the ground of economy and 
so on, with a Federal Court which is 
necessary under a Federal scheme, a 
Supreme Court, or the functions of a 
Supreme Court, could be brought in with 
rather less expenditure 1 — I see what Sir 
Reginald moans. He and I are not in 
disagreement on this point. I think this 
plan of bringing the two together is a 
better plan. 

14.080. Then there is one other point I 
would like to refer to. In Proposal 103 
the Governor has power to issue ordin- 
ances containing such provisions as it 
Avould have been competent under the 
provisions of the Constitution Act for 
the Provincial Legislature to enact. It 
seems 'to me that it is impossible that 
the legality of an ordinance m'ght be 
challenged on the ground that it went 
beyond the competence of the Provincial 
Legislature. In that case is it contem- 
plated that an application would be 
made in an ordinary court or straight to 
the Federal Court 1 — (Sir Malcolm 
Hailey.) It would be judged, though it 


was an ordinance, just as an act of the 
Legislature, and it would be questioned 
on the ground that it was ultra vires of 
the Legislature itself and that would come 
before the ordinary Courts. 

14.081. But, in the meantime, would it 
be possible for the ordinary Courts or,' 
above them, the Federal Court, to issue 
an injunction to the local government oi 
to the Governor to suspend the execu- 
tion of the orders ? — If the ground taken 
were that it was ultra vires of the Pro- 
vincial Legislature, although it was an 
ordinance, then it would be possible foi 
the Governor-General to avoid all mis- 
chief on that ground by issuing an ordin- 
ance' of his own which would have the 
same value as Federal Legislation, and 
that would bo the most immediate way of 
getting out of the difficulty arising on 
that score. 

14.082. I mean, it seems obvious that 
if it were possible for a Court to hold up 
an ordinance for the time being, the 
veiy object of the ordinance might be 
defeated. An ordinance would ordinarily 
be issued in some kind of emergency ?— 
(Sir Samuel Hoare.) "lYe have met the 
danger by enabling the Governor-General 
to intervene if the occasion arose. 

14.083. Btit is the Governor-General's 
ordinance not similarly liable to challenge 
in the Federal Court ? — You see. Sir 
Reginald, either the Governor-General or 
the Governor must be right. The issue 
■would be ; Is this power inherent in tlic 
power of a Proidncial Legislature 7 If 
it is not inherent in the power of the 
Provincial Legislature, it is inherent 
in the power of the Federal Legislature. 

14.084. I suppose under some of the 
special responsibilities there might be 
some powers on a borderline ? — ^No, I 
think this covers the whole field — so my 
legal advisers tell me. 

14.085. I hope that that possibiliiof 
may be examined ? — "We will take note 
of what Sir Reginald says, but I am 
■under the impression that the provisions 
are quite watertight in this respect. 

Lord Eustace Percy. 

14.086. Following on this question, J 
gather the position is that the Governor- 
General’s or the Governor’s action at his 
discretion cannot validate an Act which 
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would have been ttUra vires of the Gov- 
ernment altogether ? — ^Yes. 

14.087. On the other hand, I gather 
that the intention is that an Act wliieh 
is within the powers of the Governor 
cannot he questioned hy reason of the 
fact that it has been done by the Gov- 
ernor or hy the Governor-General at h'S 
discretion and not by the Legislature ? — 
Yes, that is so. 

14.088. I want to make’ sure about the 
point which was raised the other day. 
Is it the intention that the Federal 
Court should have no power to inter- 
pret in any way the Instniment of In- 
structions of the Governor-General or 
the Governor ? — Yes, that is so. The In- 
struments of Instructions^ will ho not a 
part of the Act. They will not he 
scheduled. Tlicy will he referred to in 
the Act, but they will not he referred 
to in such a way as to bring them into 
Court. 

14.089. I just wanted to get the in- 
tention clear ? — ^Yes. 

14.090. There is only one other point, 
going back to the question of conruiTcnt 
Icgi.'slation ? — Yes. 

14.091. I understand that the Federal 
Court will have a ])ower in interpreting 
the constitution to say which of two 
Acts Federal or State docs in fact pre- 
vail ?— Yes. 

14.092. But it is not' intended that it 
should have power in such a case to in- 
terpret either the Federal Act or the 
State Act ? — ^In the concurrent field 7 

14.093. In the concurrent field 7 — Yes, 
that is so. 

14.094. Is there a possible distinction ? 
Can you really in many cases decide which 
of two Acts should prevail without inter- 
preting one or both Acts and arc you 
not in d.anger hy excluding this con- 
current field from the Federal Court of 
getting a good de.al of confusion between 
those two things ? — ^Wlien you use the 
word “ State,” you mean a Province ’? 

14.095. I meant a Province ; I beg 
your pardon ; I meant a unit 7 — (Sir 
Malcolm Hailcr/.) The danger of course 
only arises if it is necessary to interpret 
a law as well as to say -which of two Lavs 
prevaihs. I do not think there could be 
many cases of that kind, but I think it 
would ho possible so to frame the con- 


stitution tliat it should include both 
issues. 

14,090. Should include both issues 7 — 
Should include both issues, j-es. 

14.097. That the Federal Court should 
have jurisdiction in both 7 — Where a con- 
stitutional question is involved ; where it 
depended on the interjn'etation of the 
Constitution Act. If it were necessary 
for tlic purposes of that that it should 
interpret the terms of a law in the con- 
current field, it would be possible to 
arrange for that, but the major premise 
would be that a question of interpreta- 
tion of the Constitution Act was at issue. 

14.098. May I put it to you that it is 
not in a small number of cnsc.s, but in 
a very' large number of cases, where that 
is likely to arise, where the ■whole que-- 
tion will depend on what is the scope 
of the particular provincial Act. It ■will 
probably arise in that form ; ■whether the 
pro\’incinI Act does e.xtcnd to a super- 
cession of a pre-c.xisting Federal Act 7 — 
It is difficult to say that that would be 
necessarily a question of interpretation. 
I am afraid I am entering info an argu- 
ment on the point, but to my mind it is 
difficult to see that that would necos.sarily 
involve a large number of questions of 
interpretation of provincial and Federal 
law.s, merely in order to decide the que.s- 
tion of repugnance. 

14.099. I merely raise the point 7 — (Sir 
jS'amuc? Ilonrc.) We vrill look into it. 

Mr. ZafntUa Khan. 

14.100. On this, may I make one sug- 
gestion to Sir Malcolm Hailey. No 
doubt difficnlties would arise, and th.at is 
why the Courts arc there to ni.ake a pro- 
nouncement, but max not one look at it 
in this way — wherever the question before 
the Court was which taw is appIic.aWc to 
this matter, ap.art from the interprct.a- 
tion of that law, after it has been deter- 
mined which I.aw is applicable, .and in 
doing so it has to decide whether a pro- 
vinei.al law is applicable or a Federal l.aw 
is applicable, whatever may bo the con- 
siderations upon which the deci'^ion of 
the question may depend, tluit would be 
a constitutional quc.dion, and it would 
not be iicecss.arT to arrange that thc'-e 
may bo an appeal. I venture to Submit 
that on tlio present proposals there would 
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be an appeal to the Federal Court what- 
ever the decision on tliat, may be. It is 
only where the question arises : What is 
the meaning of this particular provincial 
statute, assuming that it necessari’y 
applies that an appeal on that interpreta- 
tion would not lie to the Federal Court, 
but may subsequently, when the Supreme 
Court is set up, lie to the Supreme 
Court ? — -Yes. 

14.101. I think' that is the distinction ? 
—Yes. 

Major AUlee. 

14.102. Secretary of State, I would like 
to ask you again on that question of the 
exclusion of appeals on concurrent leg.s- 
lation from the Federal Court. I under- 
stand that your reason was that you 
thought there would be a flood of appeals 
which would overburden the Federal 
Court ? — There were the two reasons 
which I just gave to Sir Reginald 
Craddock. The other reason, namely, 
that the concurrent field is a British 
India field and for the Federal Court 
proper we wanted to keep it to deal with 
the federation as a whole. 

14.103. Taking the first point, if there 
is going to be this flood of appeals, will 
not you have a similar objection to that 
which you have already had with regard 
to the Privy Council being overburdened ? 
— ^No, I think the effect would be that 
it would stimulate the Indian Legisla- 
ture to bring into being the Supreme 
Court side of the Federal Court. In any 
case, the position would not be different 
from what it is now. 

14.104. Yes, but the fact that the con- 
dition exists does not say that it is right ? 
— If there was this great demand, pre- 
sumably, then, the Indian Legislature 
would bring into being the other Bench 
of the Federal Court. 

14.105. If there is this big demand it 
means that in order to avoid an expense 
for the Indian Government, you are 
putting a heavy expense on citizens who 
wish to take an appeal because they have 
to take the very expensive course of 
having to go to the Privy Council ? — No, 
I do not think so ; the position would be 
as it is now. If there is a great demand 
then the Indian Legislature would bring 
into being this other Bench of the Court. 


14.106. I do not quite gather exactly 

what you wanted to make that distinc- 
tion in your second reason, to keep the 
Federal Court only for Federal laws 1 — ^I 
should have thought the reason was the 
obvious one, that a Federal Court should 
deal with Federal questions in which all 
the units, generally speaking, are equally 
concerned. ' 

14.107. Did »not Lord Zetland make 
the point that of the present luunber of 
those subjects which are classed as 
Federal, in fact, certain of those subjects 
only apply to British India ? — ^For the 
moment, but they ai’e potentially Federal 
subjects, whereas the subjects in the 
concurrent field would presumably remain 
provincial. 

14^08. Although' potenfjallj^ Federal, 
one would gather that there would be a 
considerable period of yeai-s before they 
would all become Federal ? — Yes, that 
may be so. 

14.109. Therefore, if there is a cou- 
siderable anomaly in having the two 
bound up together, you are going to 
put up Avith that anomaly for a con- 
siderable number of yeai’s ? — If Major 
Attlee would give his mind to the 
alternative, the alternative is setting up 
a Court in which the Federal side may be 
snowed under by the Supreme Court 
side. Also the effect of it may be to set 
up a Court to which, rightly or uTongly, 
some of the States may look with some 
suspicion on the ground that it is mainly 
a British India Court and is not really 
a Federal Court. 

14.110. Has not it appeared from the 
discussion that you are going to get 
into considerable difficulties in still 
retaining one lot of laws which go direct 
to the Pnv'y Council on constitutional 
points and another lot that goes, first of 
all, to the Provincial Court, and then to 
the Privy Council ? Is it )iot rather 
anom,alous ? — I do no't think so. I 
do not think that is the impression left 
upon me by this discussion. The im- 
pression left upon me by this discussion 
is that it is better to keep the tv.'o' 
branches of the Court together, and that 
it is better not to embark upon the com- 
plete scheme until we know whether the 
Indians themselves want the second part 
of it. 
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Lord Snell. 

14.111. How and when will it be 
decided whether the Supreme Court side 
of the Federal Court is required ?— 
Wlien the Indian Legislature pass a Bill. 

Sir Austen Chamberlain. 

14.112. Secretary' of State, if the pro- 
posals in your memorandum are carried 
out, and for the Supreme Court which 
Tvns contemplated in the White Paper, 
there is substituted a branch of the 
Federal Court : would you consider the 
name of the Federal Court ? Is not 
Supreme Court a better name than 
Federal Court, which was only used 
because you needed two names before ? — 

I would not like to give an answer 
beyond saying that I will certainly con- 
sider a question of that kind. One has 
to take into account the back history of 
names of this sort, and hitherto the 
name of Supreme Court has been very 
much associated with British India ques- 
tions, and it may well be that the rop v- 
sentativos of the States would prefer to 
have another name, but I mil certainly 
take the suggestion into account. 

14.113. One has in mind the very high 
reputation attaching to the name in the 
case of the Supremo Court of the United 
States 1 — Certainly. 

Jlr. Zafrulla Khan. 

14.114. Secretary of State, may I, 
before touching on matters which are 
referred to in your memorandum, ask 
you one or two questions with regard to 
the com, position of the Court as set out 
in Proposals 151 to 153 7 — ^Yes. 

14.115. The compulsory age of retire- 
ment in the case of judges of the 
Federal Court is suggested in Proposal 
151 as 62 years ? — Yes. 

14.116. Would it not be advisable to 
raise it, say, to 65, in view of the fact 
that the land of judge who is likely to 
be appointed to the Federal Court will, 
for various reasons, be appointed _ at 
rather an advanced age, and supposing 
a judge who was for the first _ time 
appointed to the Federal Court did not 


years ?— There is nothing sacrosanct 
about the proposal of 62 years ; it _ is 
rather in the nature of a coinproniisc. 
Some people have taken the view thaT it 
ought to be 60 and some have taken the 
view that it ought to he 65. I should 
like to hear the views of the Indian 
Jlclegates upon a point of this kind, and 
I will take "note of what Mr. Zafrulla 
Klmn has said. 


Mr. M. E. Jayaker. 

May I mention another reason 
is support of what Mr. Zafrulla ^h^*^ 
has said. Under Proposal 169 the Ui-h 
Court Judge retires at the ago of .,62 I 
.—Yes. T 

14,118. And I can imagine cases whore 
such a retired High Court Judge, bj 
reason of his special eminence, may bo 
appointed to the Federal Court. If ryou 
have the same age limit, 62 in both 
cases, you will not have the opportunity 
of appointing a High Court jndge even 
for three vears to serve in the Federal 
Court ?— Yes. I am not saying that it 
would bo wise or unwise, but you could 
meet that point by reducing the age of 
the High Court judges. 


Mr. Zafrulla Khan. 

14,119. The compromise I suggest is 
hat the compulsory age of retirement m 
he case of High Court judges may ho 
ixed at 60, and in the case of Supreme 
lourt and Federal Court judges at 6o 7 
—Yes. I am impressed by the jioint tiiat 
las just been made, namely, that there 
mn’lit to be a dilTcrcnce between the aps 
n'^ordcr to enable a High Court Judge 
o go to the Supreme Court. 

Sir Akhar Hydari.] Secretary of State, 
[ had raised this case before, and you 
[rill see in the Gwyer-Schusler ilemo- 
randum they have contemplated the age 
>f 95. 

Sir Fhxro:e Seihna.] In paragraph 61 
af the Third Eeport of the FcdcrM 
Structure Committee, the retiring age is 
3 n"ge.rted at 65 ?— Yes ; I wiU take note 
of these views. As I sny, there is 
notliing sacrosanct in our 62 age limit. 


come from the High Courts but was 
sent out from England at an advanced 
age, he might not consider it worth 
while to go out for a small number of 
LIOOBO 


Mr. Zafrulla Khan. 

14,120. With regard to qualifications 
as described in Proposal 153, may I dr.aw 

E 
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your attention to a point which is set 
out, in suh-Proposal (b) at the top of 
page 77 ; “ has been for at least five 

years a judge of a State Court in India.” 
Does that mean, any State Court 7 Sup- 
posing he was qualified as laid down in 
tlie .latter part .of this paragraph ? — ^It 
would mean in a State Court, correspond- 
ing with a High Court. 

14;i21. So the meaning is a Superior 
State Court, an Appellate State Court 7 
— That is so, the Highest Court in the 
State. 

14.122. With regard to sub-Proposol 
(c)',"it says : “ has been for at least five 
years a judge of any Court, other than 
a Chartered High Court, and was, at the 
date of his appointment as such, quali- 
fied for appointment as a judge of a 
Chartered High Court.” I presume also 
•here any Court means Commissioners’ 
Courts, which arc not Chartered High 
Courts but are in the position of High 
Courts 7 — Yes. 

14.123. Coming to Proposal 155, one 
notices that there is a distinction drawn 
between sub-Proposal (i) and (ii). With 
regard to matters involving the inter- 
pretation of' the Constitution Act or the 
determination of any rights or obliga- 
tions t .arising thereunder, the original 
jurisdiction of the Federal Court is pro- 
posed to be linuted to cases where the 
parties to the., dispute are the Federa- 
tion or a unit on each side 7 — Yes. 

14.124. But in regard to the second 
part matters ‘ ‘ arising under any agree- 
ment entered into after the commence- 
ment of the Constitution Act between 
the Federation and a Province or a 
State, or between two Provinces or a 
Province and a ’State”, the provision 
would obviously apply to disputes of all 
kinds, whether they were between the 
Federation and a unit or units, or 
whether they .were between private par- 
ties or a private party on one side and 
the Federation or a unit on the other 7 
— Sub-paragraph (ii) is meant to be 
parallel with sulr-paragi-aph (i), and not 
to raise a new issue of that land. 

14.125. ‘So one understands that the 
limitation in sub-proposal (ii) would be 
obligatory ; the • matter must relate to 
a matter of that hind and must also 
arise .between tliW hnits 7— Yes. ' 


14.126. Just the Sau\o as in sub- 
proposal . (i) 7 — ^Yes. 

14.127. With regard to proposal 156 
(and here one begins - to enter upon 
matters which are also referred to in 
your memorandum), a question .arises 
on the appellate jurisdiction of the 
Federal Court 7 — Yes. 

14.128. From High Courts other 
superior Courts in Provinces or States. 
I will draw your attention to your 
memorandum on this point. You say in 
paragraph 1 : “On the other hand, it 
is obviously impossible to allow the 
Federal Court to be ovenvhelmed with 
a mass of appefxls based upon the mere 
suggestion that a constitutional issue is 
involved ; and we, therefore, propose 
that an appeal should only lie by leave 
of the Court whose decision it is . de- 
sired to challenge, or, if that Court 
refuses leave, by leave of the Federal 
(.Court itself, unless the value of the 
subject-matter in dispute exceeds a 
specified amount.” That is perfectly 
clear, as f.ar as I have read out 7 — Yes. 

14.129. But then you go on to say ; 
“But we also intend, and the Com- 
mittee will, no doubt, wish to consider 
whether e.\press provision .should not be 
included to that effect, that the Federal 
Court should have power to decline sumr 
marily to entertain any appeal, or any 
application for leave to appeal, where 
it appears to them vexatious or 
frivolous, or made only for the pur- 
poses of delay ; though it would have 
to be made clear that this power could 
not be exercised where the Court from 
which the appeal is brought has already 
given leave to appeal.” I understood 
the intention was to provide that you 
must get either the leave of the Court 
from whose decision you wanted to 
appe.al, or the leave of the Federal 
Court, and, in any ease, as your next 
paragraph provides in the form of a 
Case Stated. If the Court grants leave 
it must state a case for the Federal 
Court. If the Federal Court grants 
leave it must direct the High Court to 
state a ease. What class of cases do 
you intend that this power of sum- 
marity refusing an appeal should apply 
to 7 Supposing the High Court has grant- 
ed leave to appeal 7 You say this power 
should not apply 7 — ^Yes. 
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14,130. If the Federal Court has grant- 
ed tiie 'leave to appeal, obviously there 
is no room for this power. The third 
oa'o is where the value exceeds the limit 
you ])ropose and the High Court doe.s 
state a Case that the constitutional ques- 
tion does arise, and states a case to that 
ctTcct. Then do you contemplate that the 
Federal Court in that case would say : 
“Xo, there is no constitutional issue ; it 
is so frivolous that we shall not entertain 
it”? — (Sir Malcolm Jlailcy.) All that 
was contemplated was that in eases wliei'c 
tile original Court had not granted a 
certificate, and leave was asked of the 
Federal Court, the Federal Couid should 
refuse leave to appeal in eases which were 
frivolous or vexatious, without calling on 
the original Court to state a Case. That 
vas the intention. 

14.131. It is only a point of drafting 
ai it is now. There is no difference ; 
luit I thought once you had brought out 
fiiat whore leave to appeal is refused by 
the Court whose decision it is desired to 
appeal against, you may come and seek 
leave of the Federal Court itself, all those 
TOnsiderations are included in that. The 
Federal Court may refuse leave either 
on the ground that the decision of the 
Lower Court was justified, that there is 
no important question involved, on the 
ground that the appeal is frivolous, or 
on the ground that, although an important 
point is involved, there are decisions on 
the point already^ and their decision is not 
required ? — (Sir Samuel Hoare.) It is, 

Mr. Zafrulla Khan says, merely a ques- 
tion of getting the drafting right. The 
intention is ns he expresses it. 

14.132. I think the .ndditional power is 
not neccssiiry ? — It is only desired to 
iiuikc it clear that tJicix’ was this power. 

Mr. ill. J?. Jatjakcr. 

14J33. All those matters would go into 
the rules ? — Yes. 

Mr. Zafrulla Khau. 

14,134. They would not be in the Con- 
riituHon Act. YTitli regard to the ques- 
tion of .appellate jurisdiction, that ha; 
been raised ns to the interpretation of 
Federal laws, .and some (piestion has 
been raised .also with reg.ard to the inter- 
pretation of Federal Laws operating in 
the concurrent field ? — Yes. 

LIOt'KO 


14.135. I am merely reinforcing wliut. 
has been said by the Secretary of State 
himself and some members of the Com- 
mittee already, that if one looks at the 
list on page 119 of the White Paper, 
and if an appeal were to be allowed to 
the Federal Court from the very begin- 
ning on matters arising in connection 
with that list, could the Secretary of 
State’s' snxpert advisers tell him subsr^ 
quently, or could the Sccretaiy of St.ate 
tell the Committee now, if he is prepared 
to do so, what scope would there be left 
for the subsequent setting up of- la 
Supreme Court. What matters would 
then bo left out with which a Supreme 
Court would have to deal if all tlie.se 
matters could go to the Federal Court •? — 
There is. of course, the provincial list 
of subjects. List No. II. 

14.136. Yes 7 — But Mr. Zafrulla Khan 
is quite right in his general conclu-sion 
that List No. Ill covers a verv wide 
field 7 

14.137. Yes. I do not deny that there 
would still be some case.; that would not 
be covered, but am I right in s.aying that 
their number ns compared tvitb the num- 
ber that arise here will be very .small 
indeed 7 — I expect Jlr. Zafnilla Khan is 
right. I can only give an answer if I 
analyse rather carefully* Lists II and HI- 

14.138. I am only suggesting that the 
gre.-it mass of law regulating matters out 
of which appeals to the Superior Courts 
arise is really, as to the great nmss of 
it, covered by this List on page 119 ^ 

I do not say that it i.s altogether covered ? 
— (Sir Malcolm Uailcu.) There might bo 
matters .arising out of the Talnqdari Act 
and similar Acts relating to lanrL 

14.139. I am not saying it is all cover- 
ed, but it is covered to a very large er- 
tent ? — (Sir Samuel Hoare.) Yes ; that 
i.s so. There is no doubt about it. 

14.140. !My suggestion is that if these 
matters ciinic in at the very beginning to 
the Federal Court, it would .amount to a 
decision. I am not oppo.sing it but those 
who v'ill .assume the responsibility of it 
mn.st keep it in mind — to establish one 
Court in the very beginning which would 
deal with almost all the matters, or to a 
very large extent, matters which would 
be dealt with by a Supreme Court if it 
were set up subsequently 7 — ^Yes ; I 
think that is so. 
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14.141. May I draw tbo attention of 
the Secretarj' of State to paragraph 161 1 
—Yes. 

14.142. The Governor-General is there 
empowered “ in liis discretion, to refer 
to the Federal Court, for hearing and 
consideration, any justiciable matter 
which he considers of such a nature and 
such public importance that it is expedi- 
ent to obtain the opinion of the Couit 
upon it ’ ’ ? — Yes. 

rl4,143. Is it contemplated that the 
hearing of such a matter would he an 
ordinary judicial hearing. Counsel appear- 
ing and so on, the same as the Privy 
Council procedure ? — What is in our 
minds is the analogy of the Priyj' Coun- 
cil, and I imagine tibat the same kind of 
procedure would normally be adopted by 
the Federal Court. 

'14,144. Assuming that that were so, 
then would there be a right of appeal to 
th‘6' Privy Council under paragraph 158 
from a decision given by the Federal 
Court on such reference ? — No ; I do not 
think so. The Governoi-General, I sup- 
pose, could always take another opinion 
if he wished, but there would be no appeal 
as of rigl)t. 

Dr. B. E. Amhedkar. 

14.145. There are no parties to it ; it 
is 'Only the Governor-General asking for 
an opinion ? — The opinion is really an 
advisory opinion. 

Mr. Zafrulla Khan. 

14.146. Pursuing that matter for one 
moment, I understand — 1 am not quite 
sure about it but I will be corrected if 
I am wrong — ^that where a matter of that 
description is referred under the corre- 
sponding provision to the Privy Council, 
although the Privy Council gives in form 
only an opinion, the matter is necessarily 
determined to the extent to which it has 
been remitted to the Privy Council in 
accordance with the opinion given 9 — 
I do not think you can go to that length. 
The Governor-General in coming to a 
decision asks for the advice of the Federal 
Court. 

14.147. I first want to be sure whether 
that is the case in regard to the Privy 
Cdiincil 9 — ^The ease I have in mind with 
the Priry .Council — it is a ease that was 
dealt with during the time that I was 


a Member of a Government — ^wos the 
Irish Boundary Case. In that case, we 
asked the Privy Council to give us their 
opinion upon a very difficult issue be- 
tween Ulster and the rest of Ireland. It 
was an advisory opinion. The Govern- 
ment acted upon the decision but the 
Government did not divest itself of its 
discretion. 

14.148. I understand that the Governor- 
General would ask for advice and an 
opinion would be given to him, and then, 
no doubt, having obtained the advice of 
a Court like that, he would attach the 
greatest value to it 7 — Certainly. 

14.149. And he would not depart from 
it unless he was compelled to do so by 
very strong considerations ? — I think that 
would certainly be the position. 

14.150. In that case, would it not be 
advisable — ^I merely make the suggestion 
— that the rules should provide that 
although there may have been a hearing 
in the judicial manuer, the hearing 
should not be public in the sense that 
everybody would know what advice had 
been given, so that subsequently if the 
Governor-General was not able to see 
his way to act in accordance ■noth that 
advice an agitation could not bo started 
because that advice was not taken ? — I 
think the more latitude is left in matter's 
of that kind, the more use is likely to 
bo made of this procedure, and it js 
likely to be a very valuable procedure in 
future. 

14.151. It is for that reason that I am 
suggesting that if the advice were given 
in a manner which did not gain too great 
a publicity for the advice, the Governor- 
General might be cneouraged to make 
such references because it would leave 
him free after he had gained the advice 
to come to his own decision although he 
may attach the greatest value to that 
advice 9 — ^Yes. 

Mr. ilf. B. Jayaker. 

14.152. Who would enforce the judg- 
ment under paragraph 161. Would it be 
a judgment under paragraph 160 9 — ^No, 
it would not be a judgment. It woiildy 
be an advisory opinion. 

14.153. Would the Governor-General 
give directions 9 — ^It depends entirely 
what kind of advice it 'is and what kind 
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of action he would take. It is a very 
\ri(le proviso, covering a number of pos-. 
siblo cases, and it is very difficult to give 
a definite ausAver as to whether he would 
take action, and, if so, under what par- 
ticular power he would take action. 


14,154. You do not exclude it from the 
operation of paragraphs 125 and 126, 
where it does take the form of a subject 
in which he can give directions ‘? — No. If 
it were in that field we certainly would 
not exclude it. ’ 


(After a short 
ilr. Zafrttlla Khan. 

14.155. Secretary of State, may I now 
call your attention to the method of 
carrying an appeal to the Federal Court, 
and one or two otlier matters that aiise 
in connection w'itli that ? — Yes. 

14.156. If you. will kindly turn to Pro- 
posal 118 at page 69, you will sec that 
one kind of case in which constitutional 
questions might arise is proposed to be 
provided for in this manner, that where 
the validity of a piece of legislation is 
rnllcd in question on the ground that it 
■vvns not .within the competence of the 
legislation which actually passed it, then 
the 'trial Court before whom such a ques- 
tion is asked will state the question and 
niake^ a reference vritli respect to that 
question to the High Court of the 
Province or the State 7 — ^Yes. 

14.157. I presume that in the mean- 
time the suit reamains pending and stayed 
in the Trial Court ? — Yes. 

14.158. IVhen the High Court has 
heard tlic matter and pronounced an 
opinion, would an appeal {because all 
thi'.se matters arc bound to bo constitu- 
tional issues that we arc discussing now) 
lie from that opinion to the Federal 
Court, or would the subsequent coui'sc be 
that the High Court sends down its 
opinion to the Trial Court, whieh i>ro- 
eccds to pronounce judgment upon the 
whole matter. There i.s perlin)i,c an 
ap]ieal from the Trial Court’s judgment 
on the other matters involved to tin 
High Court and from the final deeisdon 
of the High Court on apix>al to the 
Feder.al Court ? — T would like to a.-k my 
legal adrisers about a jioint of llii.s kind. 
It would seem to me that the simple way 
of meeting the position would be for the 
constitutional issue to be settled straiglit- 
nwa.v. 

Mr. ZnfniVa Ifhnn.] I personally, for 
whatever m.v opinion may be worth, 
Would agree with you. 


adjournment.) '■ 

Sir JIari Singh Gour.] May I draw 
your attention to the other aspect of the 
question ? It mtiy be that the issue which 
has been decided by the High Court may 
become unnecessary in view of the de- 
cision of the subordinate Court upon 
other issues ; and, therefore, if the 
matter goes up to the Supreme Court, 
it may not be a matter of res jiidicahi, 
but merely an interlocutorj' order not 
necessary for the decisioh of the case, 
and, therefore, time would be wasted in 
going td'.'tbc Supreme Court and delay 
caused in the decision of the case which 
might eventually be upon other issiics 
unconnected with the decision in que.s- 
tion. 

Mr. ZafruUn Khan.] May I take it 
upon myself to reply to Sir Hari Singh' 
Gour upon this point ? It is this : 'It 
may be that the opinion of the High 
Court, or if an appeal was permitted to 
the Federal Court, the final opinion of 
the Federal Court may eventually turn 
out to be imnoce.‘:.=nry for the decisioii of 
that particular suit, but, neverthele's, it 
will continue to be a precedent for that 
quertion or similar 'questions when they 
.ari.ce in any subsequent legislation. The 
benefit of a precedent will not be one 
whit the le.=s beeau'-e it may sub=equently 
be discovered by the Trial Court timf 
that decision was not ncecssan'. 

Sir Ilari Singh Goitr'.] No ; it would 
be a decision that would he merely otiose, 
ami not nece.ssary for the deeirion of that 
case. 

3Ir. ZafruUa Khan. 

14.159. Siqrporing it F contemplated 
that there should be an .appeal at that 
stage, and I |V}rson.ally think that per- 
haps would be tlic more convenient 
course, what would happen in other e.ise= 
not covered by Proposal 11 S in which a 
question arose regarding the interpreta- 
tion of the Constitution Act in a Trial 
Court in an ordinary .suit ? IVould the 
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Coiirl ill those ciises bo required to state 
a 'Case and refer it to the High Court, 
staj-iiig the suit, as in cases arising under 
Proposal 118, or ivould it proceed to de- 
cide the question itself along ivitli the 
other questions arising in the case, mid 
let the matter be taken iqi to the High 
Court on appeal in the ordinary waj’ 7— 
I think that, subject to what I have said 
about considting my experts’ opinion 
again on the subject, niy answer would 
be the same ns my former answer ‘to Mr. 
Zafrulln Klian, namely, that 'ihe con- 
stitutional issue Avould be decided at 
once. 

'pl.lOO. By T-eference to tho High Court 
and then an appeal provided to the 
Federal Court 7 — Yes. 

14,K>1. That being so, there is a cate- 
gory of cases with regard to which tho 
White Paper says, and your meinoran- 
duni. also says, tliat it the value exceeds 
a certain limit, and a constitutional ques- 
tion is involved, the High Court would 
bg'hound to state a ca^e if it were re- 
quired to do so by any of the parties 
for the opinion of the Federal Court 7 — 
Yes. 

14,102. Wliat Idnd of valuation Imvc 
you in view 7 What is the valuation to 
wliich you would refer for that purpose ; 
an issue having been sent up by tho 
Trial Court to tlie High Court, the High 
Court, having pronounced their opinion 
upon that issue, what value would yon 
decide upon as to wfietlier the right of 
appeal to the Federal Court was to be 
given or not 7 — I should like to have the 
views of the British and Indian lawyers 
upon a point of that kind. We imvc no 
sacro'^anct figure in mind. The figure in 
the ease of the Prh'y Council is Rs. 10,000. 

14.163. I wn.s not so mnch on the figure 
you proposed, Avhothcr you proposed 
Rs. 10,000 or Rs. 20,000. My question was 
directed to this ; What kind of valua- 
tion would you have in mind ; the valua- 
tion which the plaintiff has valued it 
at in the Trial Court for tho purpose 
of tho suit 7 — That is the valuation. Wc 
had in mind the Privy Couneil analogy ; 
whether it is apiilicahle to tins case or 
not I am not sure, Intt we were fnldng 
the. .Privy Council ns our analogy. 

14.164. In the Privy Council there is 
this distinction, that whatever it is, the 


valuation of the suit which governs the 
course of appeals the Privy Council deal 
not merely with questions of law and 
interpretations, but in several cases, also 
is.sues of faef, and therefore that valua- 
tion has been prescribed and it must he 
n really substautinl suit 7 — Yes. 

14.165. But liero you would he dealing 
with nbsiract questions of interpretation, 
and should the course of appeal be deter- 
mined by the fact that as it happens the 
})ni-fieu]nr suit is of no value, although 
the question that might ari.se may tie of 
very general and very great importance ; 
and should there he n right of appeal 
as a matter of course because the suit 
Imjjpcns to he of veiy great value, 
although llie quo-.tion involved, although 
being of a constitutional nature, is not 
of vciy great importance 7 — 1 see Jlr. 
Zafrulln Khan’s point. -AYliat we werr- 
anxtous to do was to give tho individu.al 
a right jn-ovided it was a suh=inntia1 
ease, and whetlier the definition of a 
siihstantial ease should depend upon jbo 
money value nr !iol, T think is a ques- 
tion for discussion. IVo look it ns a 
simple way of te.sting the substantial 
eharaetcr of a rase. If there is a belter 
wayof testing it, lot ns by nil means 
have it. 

14.166. I have raised this question for 
the consideration of your advisers 7 — Yes. 

14.167. Because, supposing a question 
arose whether a certain Federal statute 
was or was not ultra vires, it would he 
hard if it slioidd he determined by the 
amount that Ihe plaintiff is willing to 
pay, heenuse very often it is left to him 
to value a suit ns he chooses, provided 
he is prepared to pay Court fees up to 
t.hnt amount 7 — '\Ye will certainly consider 
wlmt Jlr. Zafnilln Klmn has just brought 
to our attention. 

14.168. I can imagine classes of cases 
where it would he difficult for the 
plaintiff even to fix his valuation. They 
arc recognised now by tho Suits V.alna- 
tion Acts, and it is said that, flie value 
of the suit shall he the value which the 
nlnintiff himself arhitriirilv mav fix 7 — 
Yes. 

Mr. Zafrulla Khan.] Therefore, I think 
this question slionld depend not so much 
on value ns the character of the question 
raised. 
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Mr. B. JayaJcer. 

14,1G9. Even on the analogy of the 
pri"-ent Privy Couneil practice, -when 
there is a substantial question of law, 
it docs not matter what the value of the 
suit is. That itself is a ground for 
api)caling to the Privy Council ? — Is it 
not the case that the special leave of 
the Court is required 1 

Sir Rari Singh Gour. 

14,170. Yes ? — ^Here we are dealing with 
a class of cases in which the individual 
lm.s the right without the leave of the 
Court. 


Is it a case which raises a constitutional 
question, or is it a case which docs not ? 
The valuation may ho satisfied, and yet 
the High Court may say : “We have, de- 
cided that no constitutional question 
arises ; we are not bound to refer it.” 
The party might contend that that ques- 
tion is itself a constitutional question. 
I have raised this case because this hind 
of question has created diflieulty in my 
Pro\dnco ? — I am obliged for any points 
of this kind. We must certainly take 
them into account. 

14,175. With regard to one proposal in 
the Memorandum where you suggest fliat 
in the event of your proposal finding 


Ml’, il/. B. Jayaker. 

14,171. What 1 was pointing out in 
sni)port of what hlr. Zafimlla Khan said 
'Was that when the ease is stated in th6 
form of a, law point, invariably it is a 
case in which a constitutional question 
of a substantial character is involved. 
Wli}’ should it be affected by the fact 
that it arises .in .the course of litigation 
whoso .pecuniary elmracter is veiy small 1 
-—.Surely those cases are safeguarded. 
Those cases would not be the cases in 
which the individual would be appealing ? 

14.172. Yes, it may be a case in which 
the individual appeals because it arises 
in the course of his litigation which he 
has started 7 — ^I see this is a substantial 
point. We will take it into account. 
The difficulty is to find some equally good 
and simple definition of the kind of case 
that may be taken to the Federal Court. 

Mr. Zafrulla Khan. 

14.173. There is one small point further 
to whieh I wish' to draw the Secretary 
of State’s attention. Perhajis it would 
only be a question of di-afting in the 
end. In his memorandum and in the 
White Paper also, it is assumed that 
where a constitutional question is raised 
in a suit which satisfies the valuation 
test, then either party may require the 
High Court, ns it were, to state a case 
for the Federal Court on aj)pe.al ? — Yes. 

14.174. Supposing the High Court 
after it had heard the refci’ence from 
the Trial Court came to the conclusion 
that no constitutional question was in- 
volved in tliis matter and remitted the 
reference to the Trial Court, I think that 
is a case wliich ought to bo provided for. 


acceptance a Supreme Court may sub- 
sequently be set up as a division of the 
Federal Court, the acceptance of that 
proposal would necessarily lend to this, 
that a separate Court would have to io 
set up for hearing criminal appeals of 
the kind that are provided for in paia- 
gi’aph IGG ? — Yes. 

14,170. I merely want to suggest this 
to you, that the Supreme Court will not 
bo set up for some time after the intro- 
duction of the Constitution, and, . hi the 
meantime, the Federal Court will have 
had time to establish its chai’actcr, as it 
were ? — Yes. 

14477. But, apart from the fact that 
naturally if you give larger jurisdiction 
there would be more work for it to 
attend to the value of a criminal appeal 
would be lost altogether if a Court of a 
somewhat inferior status was to deal 
with the criminal appeals from the lligh 
Courts. Looking at it from the point of 
view of the High Courts, I tliink that 
whereas they might reconcile thcmselyrs 
to their jud^nents in certain cases being 
subject to the scrutiny of the Supreme 
Court, they might rc-ent that in these 
cases appeals should go from their judg- 
ments to an intermediate court, and 
from the point of view of the litigant I 
think the value to him of an appc.al to 
the Supremo Court would bo larger 
th.an the value of an appeal to a sort of 
intermediate court that might be set up 
consider appeals of this sort 7 — I can only 
k;ay that all the expert opinion th.at I 
have consulted here is very much against 
putting the criminal cases into the 
Federal Court. They feel that they will 
really smother the Federal Court with 
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criminal appeals and the result ^vill be 
that it will lose its essential character. 
They also think the result will ho a very 
largo Court with a great many judges. 

14,178. On the other hand, the number 
of judges will not be any the less if you 
have a separate Court to deal with these 
criminal appeals ? — I should have thought 
— ^but here I speak with great deference 
in the presence of a lot of distinguished 
Ia^v 7 ors — that it is vei-y important to 
keep the standard of the Federal Court 
very' high, and if you arc going to keep 
it very high, you must not liavc too big 
a personnel. 

1,4,179. That being so, do not j'ou thinlc 
that, the opinion in British India might 
then stiffen in support of the proposal 
that there should be a separate British 
Indian Supreme Court which would deal 
with all kinds of appeals from the High 
Covp-ts which are to bo carried to tlic 
Supreme Court rather than that 
criminal appeals should bo relegated to a 
sort of intermediate or inferior Court ? — 
Lord Reading will coiTcct me if I lun 
wrong. I imagine it wotild ho doing 
veryij^much what is the actual practice 
hero. I do not think anybody hero would 
say that the Court of Criminal Appeal 
was an inferior land of Court because it 
was not a part, of the House of Loi’ds. 

14.180. It is inferior to the House of 
Lords ? — Yes. I was using the word 
“inferior” in a more general way. 

14.181. I was not using that e.xprc.ssion 
in that sense at all, not that the Court 
itself would be inferior but a Court uliicb 
was inforidr to the Supremo Court 7 — I 
do not know' what the I^ord Clianeellor 
and Lord Rending would think about 
tliis. 

Marquess of Heading.] It W'ould not be 
so in the Court of Criminal Apj)ca] 
because the House of Lords would only 
have jurisdiction in any case wbich is 
certified by tlio Attomcy-Gcnernl ns a 
ease 'which involves a matter of law and 
general public interest. 

Tiie Lord Chancellor.] I think the 
point Mr. Znfrulla Klian is making is 
this. He says — ^I am not sajdng whether 
I agree or not — that if you have a Court 
of Criminal Appeal you do not want to 
have a 'Court of Ciiminal Appeal the 
judges of which will bo held in less 


estimation than the judges of tho Court 
from which tiie appeal is brought. 
That is got over in England in this way. 
When we started a Court of Criminal 
Appeal here, wc selected seven out of the 
fifteen Ivinas Bencli Judges to hoar the 
criminal appeals which came from their 
brethren. It was then found to be 
rather inridious to pick out seven of the 
fifteen Judges for tho purpose and we 
passed another Act of Parliament under 
which {ill tho Judges of the lung's Ifench 
form a Court of Criminal Appeal and 
hear appeals from their brctliron. Of 
course the trouble about the whole tiling 
is this, ns Mr. Zafnilla Khan will 
rendil}' recognise. The population of 
England is very much smaller than the 
population of India. 

. Mr. Zafrulla Khan.] They are much 
more law-abiding, of course. 

Tho Lord Chancellor.] I think if we 
had a very large number of criminal 
appeals in England, it would be quite 
impossible for tho Court of Criminal 
Appeal, ns at present constituted, to do 
its work. I forgot tlic number, but I 
think there are less than 1,000 appeals 
a year. 

Marquess of Bending.] And they 
usually sit one day a week, 

Jfr. Zafrulla Khan. 

14.182. Will it not ho better to work 
rattier in the direction of further restrict- 
ing’ criminal njipcals, if that would 
afford a solution 7 — I would not like to 
give an opinion on a question of that 
kind without further consultation with 
my adrisers. As I sin’, the great body 
of advice that has hccii given to me 
has been against bringing criminal cases 
into t.lie Federal Side. 

14.183. I appreciate that. On the 
other hand, what is proposed is to have 
your ordinary civil appeals Avhich arc 
appealable to a High Court under tho 
rules framed and to go to the Supremo 
Court division or side of the Federal 
Court when it is eventually set up 7— 
Yes. 

14.184. And criminal appeals, when 
they arc pomitted, whatever may bo the 
restrictions, to go to another Court 7 — 
Yes. 


^ 14,185. Or the Federal Court to be en- necessarily must be, for the Head of the 
(ircly separate from the Supreme Court Federal Court to detennine ■which of the 
and British Indian appeals to go to the Judges of the Federal Court should 
Supreme Court. This is the choice ?— listen to the case 7 What I am thinking 
Is not there a third choiee, that j’ou of is this : Is it desirable — I only waut 
might resen'o the Supreme Court in to know whether this has been considered 
British India for civil cases ? —that you should make -distinction 


14,186. If you "have two separate 
Courts, the Federal Court entirely 
separate from the Supreme Court, in 
case the suggestion made by you in your 
Memorandum does not find acceptance 
with the Committee or with Parliament 
aftenvards and a separate Supreme 
Court is subsequently set up, would not 
that Court then hear cml appeals ? — I 
sliould not like to give an answer to a 
question of that kind. I should think 
my answer would be that it might or 
might not ; it would depend what 'view 
was taken of the subject, but I can con- 
ceive a Supremo Court which would not 
have an appeal jurisdiction in criminal 
cases. 

14,187. If the proposals put forward in 
the White Paper were accepted, and 
' given etfect to, would not then the 
Supreme Court hear both civil and crimi- 
nal appeals ? — Yes. 

• 14,188. Therefore, that is the choice 
between the White Paper and the Memo- 
randum circulated bj' you. That is the 
choice at present ? — ^Yes, but it is tnic 
to say that I have had this verj- strong 
representation fi'om the expert opinion 
in recent months against having the two 
kinds of jurisdiction in the one Court. 

Jlarquess of Heading. 

14.189. May I ask you one question, 
Sccrefai-j- of State. Perhaps you may 
have answered it while I was aw.ay, but 
you .have been talking, as I understand, 
of another Court or a division of a Court 
for the Criminal Cases which would not 
have the same jurisdiction ns the Judges 
in the Federal Court. That is what I 
understand you have been saring 7 — Yes. 

14.190. ^lay I ask whether you have 
considered the wider question of allow- 
insr, with the limitations that may bo 
put upon it, and .a.=suming that the e.v- 
tonsion of the Act is given, the appeal 
to the Federal Court 'with the jurisdic- 
tion to the Judges of the Federal Court 
to determine it, leaving it. as it 


between the jurisdiction of Judges who 
■will sit in the Federal Court 7 Is it not 
preferable that the Judges who will sit 
there will have all the jurisdiction of a 
Judge of the Federal Court, although 
you may divide them into certain 
chau>,bers for convenience for the pur- 
pose of hearing one class of .appeal and 
another 7 — Yes. I am not quite sure 
whether Lord Beading is talking only of 
civil cases or of criminal cases as well. 

14.191. It really would apply in the 
same way to civil, but I thought your 
views did apply to civil cases. I liad 
rather understood that in the extended 
Bill that was to be given, assuming that 
such a law was passed by the Legisla- 
ture, there would be then an appeal to 
the Federal Court in civil cases 7 — Yes, 
that is so. 

14.192. Then I contemplated — I do not 
know whether I was right — that there 
would be no distinction drawn behveen 
the Judges who would sit to try those 
c.ascs and the Judges who would sit to 
Irj' the purely Feder.al law cases 7 — 
That is so ; there would be no distinc- 
tion. 

14.19.3. It is veiw desirable that there 
should be none. There never is in our 
Courts. Tt may be tint a que-tion will 
arise durinc: tlie enur.-e of a e.asc. it 
might be on a Fedei'al matter or on a 
constitnfion.al i=suc, which iniL'hf invnh'e 
a question of civil law. You do not rant 
to have to refer fiom one br.anch to 
another. What I have under-tood 
hilh.erto is that every Judge of the 
Federal Court will have the jurisdic- 
tion which is triven to the Federal 
Court and each ,Tudgo will have 
the same jurisdiction ; it is not a ques- 
tion of one having jurisdiction to try 
constitutional . questions and another 
cksss of Judge having jurisdiction to try 
other e.ases. I .should have thoiiglit it 
would be better to h.ave one cl.nss of 
.Tudge ; he is a .Tudge of the Federal 
Court ; in other words, a .Tudge of the 
Puprome Court which i.s to be con-ti- 
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tatetl. Whatever cases come wp v,’ould 
bo fried by Judges of the Federal Court ; 
eortaiii Judges would be allocated for 
oerfnin purposes, and Jio doubt they 
would be mlcrchanged so that they all 
have the same experience. If that i.s bo, 
and I understand it is, is it not pos- 
sible to do tlic same •with criudnal cases 
with the lirnitations that arc to ho im- 
posed upon criminal cases I am onlj- 
l)utting this for the purpose of dealing 
with the points that Mr. Zafrulhi Khan 
has put 7 — can only say that there is 
no side of this problem upon which mj' 
expert advisers liave e.vpressed a more 
definite opinion, namely, that to bring 
criminal ca.scs into the Federal Court 
will be to swamp it and to alter its 
character, wl'nfcvor limitations may he 
placed upon tho.so cnse.s. 

The Lord Chancellor.] Mr. Secretni-y 
of State, as we are discussing nmltcre 
liore, miirht I pul through you a fjues- 
tioii to Mr. Zafrulla Klmii which is some- 
what important on Ibis matter 7 Do you 
contemplate that if you have a Court of 
Crinfinnl Aj)pcal that Court fhall linvc 
a power to increase sentences 7 Let me 
ju.st tell you wimt the position is. When 
wo started in England the Court had 
*jo ])owcr to incre.nsc a sontonce lude.s.s 
there was an appeal aarainst a .sentence, 
but after many yenr.s’ working of the 
Court of Criminal Appeal the Scottish 
people set up theirs and they came to 
the conclusion that it was hotter that 
in all cases where you had an appeal 
to the Court of Criminal Appeal that 
there should be power to increase the 
sentences. The rc.sult has been somc- 
■whnt rotunrkable ; it has rather chocked 
appeals. Have you contemplnled wliieli 
sj'steiR you prefer in any way 7 

Mr. ZafruUa Khan.] Lord Chancellor, 
under our present system the High 
Courts have not only power to enhance 
sentences : they have also the power on 
appeal by a local govcnimcnt against 
an acquittal by a trial court to substi- 
tute a conviction tliorcfor. So Hint 
that is prorided for, and I do not know 
that it has checked the juimber of 
appeals. 

The Lord Chancellor.] Yon ivould 
/want, then, that the Court of Criminal 
Appeal should have power to increase 
sentences in all appeals 7 


Mr. ZafritUa Khan, 

14,104. No. I think it should he a 
power wliieh is necessarily for the due 
prosecution of the law, and wherever it 
is e.xercisod is necessarj'. With regard 
to the Provincial Courts, I have only one 
or two matters to draw your attention 
to, yccrelary of Stale. With regard to 
Proposal 1G9, on page 80, I have already 
made the fcUgge.stion that the retiring 
age should be CO and in the case of the 
Fcdend Coiirt.s 05. I have no doubt 
your advisers will consider that 7 — Yes. 

14J,05. Proposal 172 : I have a recol- 
lection that you explained in connec- 
tion with this Proposal at some stage 
thnt, nlthoiigh in the Second Pound 
Table Conference it was suggested that 
additional Judges .slioiild con.'-e to be a 
feature of the High Courts in India, 
the Government of Ttidia had said that 
there were distinct ndvantage.s in re- 
taining thc'C .Tudges. 'flio olijivtion 
irom ihe Indian poiid of view is tlii'=, 
that under this provision you have 
Judges, as it were, on trial, and in- 
staupcs have occurred where a Judge 
has gone on neting jls an additional 
Judge for five, six, seven, and cidit 
yenr.s before be is confirmed ns a Iligli 
Court Judge, with the possibility iu l)<^ 
tween that whenever the tenn of his 
apjiointmeni expired he might l)c_ toW 
that ho was not going to be appointed, 
and from tbe point of view of the in- 
dependence of the judieini-y that a'ns 
nol a desirable state of affairs to have. 
Could you perhaps without any incon- 
venience disclose the iv.asons which have 
prevailed with you to suggest thnt this 
system should continue 7 — Yes, I cer- 
tainly will gave Jlr. Zafndln Khan au 
answer. I was n.ssuming thnt we were 
not dealing with Provincial High Courts 
to-day. 

14,100. Tlien I shall not press the ques- 
tion 7 — But Sir Jlalcolm could in a sen- 
tenee just deal u-ith the question. (Sir 
Malcolm Tlaileti.) The que.stion really is 
purely one of expense. The difficully 
to which Jlr. ZnfruHa Khan alludes cer- 
tainly' exists, hut the alternative would 
be to have a permanent staff of Judges 
strong enough to prorTdo a reserve, be- 
cause you frequently find that a Court 
get.s depleted by leave and the like in 
a way that it would not do in England. 
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Therefore, the device of having tem- 
porary or additional Judges has been 
resorted to simply to save the expense 
of creating a permanent Court so strong 
that it contains a reserve. 

14,197. Sir JIalcolm has combined the 
two, temporarj’ and temporary additional. 
I can quite realise that when a Judge 
goes on leave for six montlis, during 
that period of six months you may be 
under the necessity of appointing an 
acting or deputy Judge, but what I was 
alluding to was this regular system of 
Iiaving attached to each Court a number 
of Judges almost permanently as it were, 
and yet who, if they happen to displease 
those in whose hands lies their confinna- 
tion, may not he appointed ? — The ease 
for additional Judges, of course, is some- 
what ditferent from that of tempor.ary 
Judges who fill a vacancy due to leave. 
The reason for having additional Judges 
lies in the necessity for appointing 
oflicei's to catch up arreai’s of disposals 
in the Higli Courts. Of late years the 
disposition, of course, has been to bring 
on to the permanent staff the additional 
Judges who arc found to be indispens- 
able. 

Lord liankcilhur. 

14.198. On a point of order, my Lord 
Chairman, are not we dealing with 
another section on another day to dis- 
cuss these High Court matters ? — (Sir 
Samurl Hoare.) I hope very n\uch we 
shall not get into any detail with them. 

I was assuming that to-day we were only 
dealing with the Federal Supremo Court. 

Mr. ZafruUa Khan. 

14.199. Then I wilt not press the 
matter. There is only one further ques- 
tion, in case it is pennitted; with regard 
to paragraph 175, and I want you to 
say wheflicr I am right in assuming that 
paragraph 175 means only this, that it 
is proposed to clear up in the now Con- 
stitution Act that the power of super- 
intendance at present given to the High 
Courts under Section 107 of the Gov- 
ernment of India Act has no judicial 
aspect 'whatsoever and to define it more 
clearly in the Constitution Act ? — Yc.^, 
that is so. 

1 1.200. If that is so, then may I 
assume that there is no intention to 


confer upon the Federal Legislature anj' 
parfieiilar power under this proposal i 
. — Yo, 'there is no such intention. 

Marquess of Beading. 

14.201. Secretary of State, may 1 ask 
you one question with refereneq pnrti- 
culaily to paragraphs 158 and 1G7. I 
only want to draw your attention to the 
fact and see that wo understand what 
it is that is proposed. 1 am drawing 
attention to it because of your iMcmo- 
rnntium which somewhat changes than 
what is appearing in paragraphs 1G3' to 
1G7. As I undersfand-Lrom what you 
have said to us, on any question of 
appeal to the Federal Court on consti- 
tutional issues or on the intcrpret.ition 
of Federal laws, there would be a right 
of appeal to the Pri\’y Council, subject 
always as it appears, to the grant of 
sijeeial leave and so fortli. I am refer- 
riiig to paragraph 158. It bcgiu.s : 
“ -An appeal will lie Avithout leave to 
the King in Council from a dcci.^iun of 
the Federal Court in any mptter in- 
volving the interpretation of the Con- 
stitution Act,” and for the purpo.-'c of 
your IMemorandum one understands and 
of the Federal laAvs 7 — Yes. 

14.202. Under paragraph 1G7, where 
you are dealing with the e.=tablis!iniont 
of a Supreme Court and, of cour.se, it 
Avould only apply if there is the n.xton- 
sion which tve arc discussing at the 
moment, the seconl sentence is : “ An 
appeal from the Supreme Court to His 
^lajesty in Council will be allowed in 
civil eases only by leave of the Supreme 
Court or by special leave.” If you ore 
constituting your Federal Court, and if 
thej-e is the extension to which refer- 
ence has been made, you would li.avo to 
nr'ke clear, tvould not you, the distinc- 
tion Avliich you draw in your Bill 
between the right of appeal from the 
Federal Court in civil cases or tlic rght 
of appeal on constitutional is.sucs, or on 
the interpretation of a Federal law 7 — 
Yc.s, certainly ; we .should have to m.'ike 
it-cle.ar. 

14,203. As I understand, you moan to 
continue ns it is here ; that i.s, the right 
of appeal without lca\e on the consti- 
lufion.ll and Fcder.il lav.-.s questions, but 
the right of appeal with leave to the 
Court on civil issues 7 — I think that za 
so. 
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Archbishop of Canterhury. 

14.204. On The same paragraph, llr. 
Seeietary of State, if I am not inter- 
fei'ing with otiier questions, and I apo- 
logise for not being hero this morning, 
supposing this alteration were made and 
you had a rederal Court with its two 
branches : the last sentence is : “In 
criminal eases no appeal will be allowed 
to His Majesty in Council, whether by 
special leave or otherwise.” Has that 
been discussed this morning ? — Yes, at 
very great length, your (Iraea. 

Archbishop of Ganterhxiry.l Then I 
will not ask you any questions upon it. 

Sir Akhar Hydari. 

14.205. I take it that when in pro- 
posal 151 in the second sub-paragraph 
you say, “ appointed by His Majesty”, 
it means His Majesty on the advice of 
the Ministers in the United Kingdom ? 
— Y&., that is so. 

14.206. Then, Mr. Secretary of State, 
you remember I had asked you a ques- 
tion about the constitution of the li’edccal 
Court in Proposal 163, so as to permit 
judges of the State Courts to he eli- 
gible, and you said you v.-ould kindly 
consider it '? — Yes, certainly. 

14.207. I want to put it to you 
whether it would be possible for you to 
accept in paragraph 153 (a) the .vords 
“ or of the High Court of n State ” 7 
— think we certainly ought to look 
sympathetically into a suggestion of 
th.at kind. 

14.208. Thank you. Then also in 
Suh-par.igraph (c) you might have say, 
“ has been for at least fii'leen years an 
Advocate or Pleader of any Provincial 
or State High Coiu't or any two or more 
of sueli High Courts in .succession ” '■ 
— I think we cert<iinly ought lo look 
into that. 

14.209. Thank you. Then with re- 
gard to_paragraph 155 (i) and para- 
grapli 158 tliere may be agreements of 
otlier documents which are not actu.ally 
part of the Constitution Act it.self but 
.arc to have the same force .and affect 
as tlie provisions of the Constitiitiou 
Art. Would they be treated in the 
same category under 155 (i) or not ? — 
What exactly has Sir Akhar Hydaii in 
mind ? Does he have in minvl, for 
inslance, the Instrument of Accession ? 


14.210. Y'ou have said that they w'uU 
come in 1 — Y'es, they would come in. 

14.211. But there might he some other 
agreements subsequently entered into 
which have Constitutional -validity and 
about which it is declared that they 
have some force ? — You meau if there 
were further Treaties of the same Sciad 
as the Instruments of Accession ? 

14.212. Yes 7— Yes, they would come 
in. 

14.213. Then only one moru que.stioa 
Witli- reference to your Memuiand.iui. 
I have not had time really to consider 
adequately the proposals of the Seiu'e- 
taiw of State for enlarging the jurisdic- 
tion of the Pederai Court and for pro- 
viding for the establishment of a 
Supreme Court of Civil ' Appeal for 
British India as a Divisional Court, but 
my present impre.ssion is that the State 
might feel some hesitation in regard to 
these proposals, and especially after 
what we have heard .about the possible 
addition of the Benchi of Orimiiial 
Appeals to the same Court. One 
exauijile of the hesitation that I have in 
the proposal to give tlie Federal Co.urt 
jiuisdietion to hear appeals arising 
under Federal legislation as distinguish- 
ed from the Constitution Act. I 
appreciate the advantage of unifovraitj 
in the interpretation of Federal legis- 
lation, but it occurs to me to ask 
whether the Secretary of State has 
considered whether his object would be 
met by a provision that any point of 
interpretation of Federal law arising, in 
the coui-se of a case before a State High 
Court should be taken for decision to 
the Federal Court and the ease then 
remitted to the State Court for Judg- 
ment on the merits ? — 1 have not bad 
time to consider the suggesiion 
ill detail. Upon the face of it, it 
appears to me to be a suggestion that 
is deserving of careful consideration. 
Sir Akhar accepts what I think we nil 
accept, the need for unifoi-mity in the 
field of the Pederai legislation. Let me 
give a single case in the great body of 
eases connected wiili compan 3 ' law and 
so on. He also appreciates the faot 
that the Pederai Court is just as mim|i 
a Court of the States as it is of British 
India. I will certainly’ look into his 
suggestion, and, as I say, it appears to 



269 


mo to be deserving of very careful con- 
sideration. 

Archbishop of Ganterhury, 

1-1,214. On that point, Secretary of 
State, you will remeralier that the Cham- 
ber of Princes was rather anxious to 
)ueet tlie point of appeals from the 
State Courts on Federal laws ; it miglit 
be possible to make some special 
arrangejnenf or devise some machinery 
to deal with these particular cases ? 
They rather pressed that point 1 — 1 do 
not know about each particular case, 
your Grace, but I think anyhow I have 
s.'iid enough to show that we \vilt look 
very (■•irofully into this suggestion. 

Sir Manubhai N. Mehta. 

14.215. Secretary of State, I take it 
that yo\n- new Memorandum ha.s en- 
larged the sphere of the jurisdiction of 
the Federal Court, and I also take it 
that it will necessitate a remsion of the 
language of Section 156 1 — Yes, that is 
so. 

14.216. The words are : “ any matter 
involving the interpretation of the Con- 
stitution Act or the determination of 
any rights or obligations arising there- 
under “ Thereunder ” would mean 
" Constitution Act ”. You now mean 
under any Federal law 1 — ^Yes. 

14.217. ' Rights or obligations arising 
undci' any Federal law ? — Ye?, List I, 
Federal Laws. 

14.218. So that “ arising there- 
under ” will have to be changed 7 — Yes. 

14.219. In this connection I would 
refer to the previous Reports of the 
Federal Structure Committee and also 
the Proceedings, in order to show what 
the attitude of the Princes was ; it w.-m 
.1 very favourable attitude towards this 
extension. Dealing with the Proceed- 
ing of the 22nd October 1931, Sir 
Mirzji Ismail was deputed by alt the 
States to put forward on behalf of the 
States tvhat the States’ attitude would 
be as regards the Federal Court, and 
this was the reply given by Sir Jlfrzn 
Ismail lo the Questionnaire. The ques- 
tion w.as ; “ Should the Court hav-s an 
exclusive appellate jurisdiction from 
State Courts and Provincial High 
Courts, namely, in any matter involv- 
ing tl;c interpretation "of the consritu- 
tioii ? Please mark the question 


was as regards the enlargement of 
the jurisdiolion. Tlie reply given by 
Sir ifirza Ismail was : “ Tlie Fede.ral 
Coiu't sliould have c.xclusive api>ollate 
jurisdiction from both the State and 
Provincial High Courts only in eases in 
which a point of federal law is involved 
or in wJiich any issue arises iiiider tlie 
constitution. ” He departs from the 
word “ Constitution ” and uses tlie term 
“ federal law ”. He makes it sufu- 
cicntly wide ? — ^Yes. 

Sir Slanuhhai X. Mehta.] After that 
the Maharaja of Bikaner on the same 
day proposed this limitation, and the 
reply given by Sir Mirza Ismail is : “The 
Federal Court should have exclusive 
appellate jurisdiction from both the 
State and Provincial High Courts only 
in eases in which a point of federal law 
is involved or in which any issue arises 
under the constitution.’’ “ The words 
I am asked to suggest ” (this is supplc- 
mentarj') “ should he added are words 
which I tliink the Delegation had in- 
tended, hut there has been a slip. They 
arc these words : — ‘ except in matters 
which, though federal, are administered 
by the States themsolvr.s.’ ” What his 
Highness meant was that in the case of 
subjects where administration was re- 
served by the States the States may not 
like that the final appellate jurisdiction 
may lie with the Federal Court, hut 
their own judges may be vested with tlm 
final powers. Jfay I also take it that 
the Federal Structure Committec’.s Fii'jst 
and Third Reports also wont to the ex- 
tent of limiting it to any issue arising 
from the Constitution Act. Now j-ou 
have enlarged it so as to include J!uy 
issne arising out of any Federal law. 

Jfarquess of Reading. 

_ 14,220. Arising under the inforpretn- 
tion of an-v Federal law 7 — ^Arising out 
of the interpretation of any Federal 
law. 

Sir Manubhai X. Mehta. 

14,221. That relief will be open cveii 
to the subjeet of an Indian State ? — Yes. 

I think Sir Manubhai will find, if he 
goes into the kind of c-isa: an illustra- 
tion of which I g.avc ju^t now of com- 
pany Jaw, that .'omo extension of tbi- 
kind is very necessary. 

Sir Manubhai X. Mehta.] I do not 
deny it 
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Sir Alcbar Ilydari.} It is juat possible 
that that particular head iniglil have 
practically the same position as the posi- 
tion of a head in the concurrent field 
vis-a-vis the Province and the Local Gov 
ernment. 

Sir 3Ianubhai X. Mehta. 

14,222. That is another question. That 
is ivhy this morning I raised the ques- 
tion as regards original jurisdiction 
which would be confined to a d'sjiute be- 
tween one unit and another unit, a Stale 
and a Pro\ance or a State and a State, 
but in the ease of the appellate juris- 
diction the case may be started by n 
private citizen ; he will fir.st evhaust his 
remedj’ in the State Court, and if he 
has a grievance and wants to go to the 
Federal Court of Appeal he will have 
his ease stated, and the State Court 
will send it up for reference to the 
Federal Court for its opinion, and when 
that opinion is received it will decide 
according to that opinion ? — ^Yes. 

14.223. So that it will be a decision 
still of the State Court in accordance 
with the opinion of the Federal Court ? 
— The State Court will bo carrying out 
the decision of the Federal Court. 

14.224. For this purpose the Lord 
Chancellor has promised to the States 
some formula empowering the Privy 
Council and the future Federal Court 
to exercise its discretion on behalf of the 
States. _ May I inquire when such for- 
mula will be supplied to us ?— T do not 
recall the actual incident, but I will 
look it up and let Sir Manubhai Mehta 
know. 


you recognise the court of any State?— 
I did deal -with that point incidentally 
this morning in connection with the 
smaller Slates, and it would want a defi- 
nition .exactly of what was meant by the 
State Courts. We do not mean a'veiy 
small Court m a very small State. 

14.228. Will the Federal Court be 
given any power of recognising any 
State Court or will it be oblimd to 
recognise the Court of every State 
tiiat federates ?— I think we should have 
to make a definition in the Act. 

14.229. I think so. I think it is abso- 
lutclj' essential, if I may say so ? — Yes. 


Sir Manubhai N, Mehta. 

14,230. Then one further point arising 
out of the Report of Sir Claude Schuster 
?.”“,SJi:^rnurice Gwyer ; it is this prac- 
Mal difficulty : Supposing two States, 
two subjects, arc involved in litigation. 
One State has accepted a particular sub- 
ject to bo a Federal subject and has 
entered it as such in its instniment of 
Accession ; the_ other State has not 
entered that subject in its Instrnnicut of 
Accession, I tnko the subject of insol- 
vency : there are two contiguous States 
and one State has accepted insnlvenf.y at 
a Federal subject and the other State 
has not. Sir Claude Schuster thought 
that in such a case the Federal Court 
cannot have jurisdiction ; it can have 
^risdiction only in cases where both the 
Courts have accepted the subject ns a 
Federal subject ?— That is so. 

14-,231. So that will have to be re- 
medied also ? — Yes. 


14,225. In fact that was what Sii) 
Mirza Ismail referred to 7—1 will look 
it up and find what action was taken, 
and communicate with Sir Manubhai. 


14,226. These were his words : “ T1 
States nntur.ally attach great importam 
to the principle that the creatimi of tl 
Federal Court should not affect the 
sovereignty in any degree. It will 1, 
necessary therefore, to make it cler 
that the Federal Court derives its iiiri! 
diction, not from the Crown alone, ht 
irm the federating States as well ” 
— res, certainly. 


Dr. Shafa’at Ahmad Khan, 


14,227. Sir 
exactly meant 


Samuel Hoare, what is 
by a State Court 7 Do 


14.232. It is not mentioned in your 
meniornndum ? — lYe think it is covered. 
My inomnraudum is not in substitution 
for all_ these various provisions. It is 
rather in further comment on them, and 
I think that point is covered in pro- 
posal 155. Anyhow, I agree it ought 
to bo covered. 

14.233. Then I come to the methods 
of execution. There, the two jiroposals, 
ICO and 162, will also be modified by 
your present memorandum, because pro- 
pos.nl ICO begins : “ The proce.ss of tho 
Federal Court will run throughout the 
Federation,” and in your memorandum 
you point out the difficulty ? — Sir 
Manubhai, the iiieiuorandiim really ex- 
plains what we contemplate will happen 
under Proposal 160. 
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14.234. So the language of Proposal 
ICO will have to undergo a change ? — 
IVe will certainly look into it, but the 
nicmornndiim is meant to be a comment 
on what will happen under Proposal ICO. 
Quito obviously, in the further drafting 
wo should have to make our intentions 
quite clear. 

14.235. What I wanted to know was 
that any execution which the Federal 
Court orders will have to be carried 
out through the proper agency and not 
by itself 7 — Ye.s, rve accept that. That 
is the basis of our proposal. 

14.236. The language was : “ The pro- 
cess of the Federal Court will nm 
throughout the Federation ” ? — ^If it is 
necessary to amend the -wording we .shall 
have to amend it. 

Mr. F. Thombarc. 

14.237. There is one matter about 
which I have a question. A question 
has been raised about the High Courts 
of small States 7 — ^Yes. 

14.238. About that the Butler Com- 
mittee made a dfstinction between States 
which find it difficult on accouut of their 
limited resources, to perform properly 
the functions of Government and the 
States which do not find any such diffi- 
culty 7 — ^Yes. 

14,239-40. Do I understand that ibis 
distinction -adll be borne in mind 7 — Yc.s, 
certainly. 

Sir Abdnr BaJn'm.] On Proposal 161, 
I want to be quite clear as to what is 
meant. A justiciable matter, I take it, 
means any matter -which is cep.able of 
being adjudicated upon by the Courts. 
That, I take it, is the meaning of ” jus- 
ticiable matter.” The Governor-General 
is empowered to make .a reference to the 
Federal Court and obtain its opinion 
on any such matter. 

14.241. For his own use ? — Yes. 

14.242. That is not a matter -\vhich 
he is bound to publish, but it will be 
entirely for his own use. Ho may act 
upon it, or be m.ay not 7 — -Yes. 

14.243. Altbougli, I take it, in most 
cases lie will act upon it. I think you 
have made that quite clear ? — Yes. 

14.244. But what I want to be clear 
abont' is this : whatever opinion the 
Go-vcmor-Gcnoral may have obtained 


from the Federal Court that will not in 
any way interfere with the rights of any 
parties aggrieved in any matter to take 
it to the Court and obtain its decision 7 
— The Federal Court could not be bound. 
This is only asking for .an opinion. 
Quite obviously, it could not stop a 
case. 

14.245. Exactly. The party can take 
a matter to the Court and obtain its 
decision 7 — Yes. 

14.246. Whatever may bo the opinion 
which the Governor-General has obtain- 
ed, and whether he acts upon it or not 7 
— Yes, certainly. I am assuming that 
the Court has jurisdiction for that pur- 
pose. If the Court has jurisdiction for 
the purpose, certainly, yes. 

14.247. If it is a justiciable matter 7 
— Within the jurisdiction of the Court. 

14.248. It -will be within the jurisdic- 
tion of the Court 7 — No ; I said, if it is 
a justiciable matter within the jurisdic- 
tion of the Court. 

14.249. Would not all justiciable 
matters be within the jurisdiction of the 
Court 7 — No ; only those matters would 
be -n-ithin the jurisdiction of the Court 
that are within the jurisdiction of the 
Federal Court. 

14,2.50. Of course, -within the jurisdic- 
tion of the Federal Court 7 — Yes. 

14,251. It will be within the jnri.sdir- 
tiim of some Court or other, hut this will 
not apply if it is not within the juris- 
diction of tile Federal Court ? — I do 
not w.ant there to be .any misiindcrsfand- 
iiig between Sir Abdur llnbim and me 
on (bis point. If the i.s.me is wifliin the 
juri-=diction of the Federal Coiu-t, then 
.anybody may t.ake a cn=e to the Feder.al 
Court to gel a decision, quite apart from 
the fact of wbclber the Governor-General 
has asked for its adw=oi-v' ojiinion or has 
not. 

34.2.52. Quite ? — If. on (he ofiier band, 
the ca-e is not within the juri-dielion 
of the Federal Conn (.s.ay, for iiirtanco, 
it is within tlie doiiinin of paramnnntey, 
or a dispute outside the Federal splierel, 
then of course nobody could take it to 
the Federal Court tJiee.aiise the Federal 
Court would not have jurisdiction. 

14.2.53. That I quite understand. Tiicn 

another matter alwiit ’ ;eb''''^'>ink you 
were ' at i.s as 
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regards the Instrument of Instructions 
to file Governor-General not lieing sub- 
ject to interpretation by the Court ? 
Yes. 

14,254:. I quite understand that, but, I 
take it, the Instrument of Instructions, 
as 1 think you made clear on previous 
occasions, rvill deal only 'with the manner 
in rvhich the Governor-General is to 
exercise his special powers and his special 
responsibilities. It does not in any way 
affect the law or override the pipvisions 
of the Constitution Act ? — Ko, the 
Insti-ument of Instructions confers no 
power whatever on the Governor-General 
or the Governor. It merely instincts 
him as to the relations between his 
IDnisters, and so on, but it confers no 
new powers upon him. 

14.255. Therefore, any interpretation 
by the Courts of any Federal law or any 
constitutional issue would not he affect- 
ted in any way by the Instrument of 
Instructions ? — No ; it would not. 

Sir Eari SivgJi Gonr. 

14.256. Secretary of State, as regards 

your memorandum, I understand tiiat it 
modifies, as you have said, the prolusions 
of the TVhite Paper, dealing with the 
Federal Court and the Supreme Court by 
amalgamating the two Courts as far ns 
possible in a single Court and conferring 
upon this Court the dual jurisdiction 
conferred in the IVhite Paper on the 
Federal Court, and partially on the 

Supreme Coui-t Yes. 

14.257. The difficulty that I ex- 

perienced is this : lYhile this will 
undoubtedly make for economy, because 
the personnel of the Federal Court, who 
will not be engaged in dealing with 
questions germane to that Court, would 
be available for the disposal of matters 
coming up before the Supreme Court, 
the dMculty, 1 feel is this, that you 
have, if I may be permitted to say so, 
truncated the Supreme Court by taking 
away from it all jurisdiction in criminal 
cases, provided by Proposal 166, sub- 
paragi'aph two ? — Yes, we do propose to 
keep the criminal eases separate. 

14.258. But if you had left the pro- 
posals of the White Paper as they are, 
that would have given the Federal 
Legislature an opportunity of enacting 
a measure creating a Supreme Court 


both for the disposal of civil and 
criminal appeals, and that power the 
Fcderiil Legislature has now been 
deprived of, because the Federal Legis- 
lature can only now create a Court of 
Criminal Appeal and not a Supreme 
Court dealing both with Civil and 
Criminal cases ? — ^No ; that is not our 
intention. Our intention is to give 
power to the Indian Legislature to create 
lioth a Supreme Court and a Court of 
Criminal Appeal. 

14.259. And that Supreme Court would 
then be such a Supreme Court as is 
described in paragraphs 163 to 167 ?— 
No. Keeping the Criminal cases 
separate ; but we have no wish to put 
any obstacle in the way of the Indian 
Legi.slature hai-ing a Court of Criminal 
Appeal if they so wish it. 

Sir Abdur Rahim. 

14.260. Then there will be a third 
Court ? — Y’es. 

Sir Hari Singh Gonr. 

14.261. That will be a' third Court ?~ 
1 cs. 

Jlr. If. B, Jayakcr, 

14.262. You say that in yoim memo- 
randum, do you not 7 — Yes. 

Sir Hari Singh Gonr. 

14.263. In the constitutions of Canada, 
South Africa, and Australia, the 
Supreme Courts, so far ns I understand, 
arc more or less on the lines adopted 
in your paragraphs 163 to 167, that is 
to say, they are Supreme Courts both 
in regard to Civil and Criminal matters f 
— Yes ; the reason we have excluded the 
Criminal cases is the reason I have given 
earlier in the day, namely, that in India 
there are so many of them that it would 
swamp the Court and alter its character 
as a result, 

14.264. But there is a strong feeling 
in India that there should he an appe.al 
in Criminal cases 7 — There would be, but 
it would be to a Court of Crhnmal 
Appe.al. 

14.265. Would you pay the .pidges of 
the Court of Criminal Appeal differently 
from the judges of the Federal Court ? 
— I had not thought about that. 
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1‘1,2GG. If their salary is the same, the 
expense xvouhl be greater, because the 
Court of Criminal Appeal xvill have 
fej)iiralo olfices, an English and a 
VL'rnaculnr ofTice, xvhercas if they were 
judge-! of the Federal and Supreme 
Courts, (he olllces would be the same ? 
—I would, of course, take xvhat Sir Hari 
Singh Gnur says as a fact in a matter 
of this kind, but I still say that my 
advisers are strongly against "bringing 
the Criminal eases info the Civil Court. 

14,2G7. On the (wo grounds you have 
stated ? — Yes. 

Sir Ahdur lialiim. 

14.208. But in the High Court and 
(lie Prixy Council there is no distinction 
made. The Iligh Court hear both Civil 
and Crimuial matters 7 — Of course, lici'c 
there is a separate court of Criminal 
Appeal. 

14.209. But it is constituted out of 
llic judge.® of the High Court, the saine 
judges ? — We could consider that possi- 
1 ility in India. 

Sir Ahdur liahim.] There is jio need 
for a tliird .separate Court. 

Sir Ilari Slugh Gour. 

14.270. Tlie difllculty would arise in 
this case ; if you constitute a Court 
of Crimin.al Ajipcal out of the judges 
of the High Court, you will have to 
add to the judges of "the High Court, 
because the api)pals that would come 
from the High Court to (ho Court of 
Criminal Appeal would necessarily en- 
tail the .addition of judges 1 — Yes ; that 
xvonld be .so. 

14.271. As regards the riualifications of 
the judges of the Federal Court. I find 
that these qualifications arc different 
from xvhat obtain at ]7re=ent, for ex- 
ample, ns regards apjrointment to the 
Privy Council. I have never eonie across 
a case, and Sir Alalcolm will correct me 
if I xvrong, where any Civilian judge 
from India has been appointed to the 
judicial Committee of the Privy 
Council 1 — Fot within recent memory, 
certainly. 

14.272. Xot that I am axvare of, and 
the practice of the Prix'v Council 1ms 
always been to follow the jxriicedure of 
appointing judges from the Bar. a prac- 

LIODPO 


tice which has been adopted by the 
Dominions ? — Yes. 

14,273. Then why should there be a 
departure if you really want that (he 
l-'cderal Court and the Supreme Court 
should command the poi)ular eonlidence 
and respect which they ought — they 
should follow the precedent ol England 
and of the Dominion-, and that jndge- 
should bo drawTi o.\elu■^lvely from the 
Bar in the soirse that hamsters who 
are also judges of the High Court 
would bo eligible ? — I think in an Act 
of Parliament it is very dillieult to dis- 
criminate again.st one kind of judge, 
although in actual practice tlic judge-- 
of the High Court may normally bo 
taken from (he class of barristers, and 
so on. 

Sir Uari •‘^iiigli Gour.] But that has 
been done. Secretary of State, in the 
case of the Colonics and in the case of 
your oxvii country. As a matter of fact, 
the whole history of your country is a 
liistoiy of profes.sional iiien being 
appointed to discharge a highly tech- 
nical duty of deciding cases. 

Marquess of Rending.] Is not Sir 
Hari’s point met by jiaragrapli 153, .siib- 
p.aragraph (d), a barrister of at least 15 
years’ standing ? 

Sir TTari Ringh (Pour.] A hamster is 
eligible, but many other people are 
eligible too. 

Mr. X. -If. JoAii.] IVliy not 7 ' , . 

Sir Tlari Riiigh Gnur.] He has liecn 
put in the same category as judges of 
the High Coiiri and .Tiidgcs of the State 
Court, and so on. whereas my snii- 
niissjon was that judges of tlie Eneb'sb 
Court are exclusively draxvn from tin 
Bar. judges of (he Dominion Courts are 
exclusively drawn from the Bar. jiidee-- 
of the Privy Council are nl-o exclusively 
drawn from (he Bar, and (he same 
]irae(ice should be followed here. 

^larquc^s of Pradiiw.J They may be 
from judges of (he Hitrli Court. It i= 
not necessarily a practising barrister. If 
a practising barrister becomes a member 
of the High Court, then he may either 
go to th.e Court of Appeal or to the High 
Court, and from (hero is made a judicial 
member of the House of Lords, and in 
that ca=c he sits nl=o in (he Privy Council, 
but he is not promoted directly from the 
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Bar. It is because lie lias distinguished 
himself as a judge. 

Sir jSari Singh Goitr.] That is the ease 
I ■was referring to. I was asking the 
Secretary of State, and no doubt Lord 
Beading will be able to enlighten me, 
has there been a single case of a Civilian 
judge of the High Court over being 
appointed to the Prh'j- Council ? 

Marquess of Beading.] I do not recall 
one, but that is only a recent thing. 

Sir Ilari Singh Goitr.] There never 
has been a ease as far as I am aware, 
and the reason is that the Privy Council 
follows the practice of the English 
Courts, and the English Courts follow 
the universal practice of aiipointing their 
judges from the Bar. 

Archbishop of Canlerhurg.] Do I take 
Sir llari Singh Gour's point to be that 
among the judges of other Courts ■who 
are heie qualified to be judge.s of the 
Eederal Court, there may be many who 
are not members of the legal profession ? 

Sir JIuri Singh Goar.] Yes. 

Archbishop of Cantci-lurg. 

14,274. Then I should like to ask on 
that. Secretary of State, whether in the 
■case of the Federal Court those reasons 
which were urged in favour of not 
restricting even the Judge of a High 
Court, or a Chief Justice, to Members 
of the Bar — administrative reasons which 
were fully explained because administra- 
tion and law are so much combined in 
the Provinces — whether these considera- 
tions would apply in the case of Judges 
selected for the particular class of 
business which the Federal Courts would 
have to transact, and in that case 
whether it would not be really much 
better to restrict it for the Federal 
Court, with its quite exceptional func- 
tion in the interpretation of the law and 
its final decision, to those who from tlic 
first have had an equal training ? — I 
think in actual practice that is the way 
it wmuld work, but I do feel considerable 
hesitation in agreeing to a proposition 
in the Constitution Act that differentiates 
between one High Court Judge and 
another. I think, in actual practice, 
this small number of verj' distinguished 
Judges will be recruited from the Bar, 
blit as long as judicial officials are 
eligible for High Court Judges, I think 


it is very difficult to discriminate be- 
tween them and the other people who 
are qualified for appointment to the 
Federal Court. 

14,275. But the reasons which make it 
right for men to be selected as Judges 
for the High Court without being at the 
Bar or without Inning had a little train- 
ing do not apply for the pui-poscs of the 
Federal Court. It may or may not he 
desirable not to discriminate between 
those who have been made Judges, but 
the reasons why certain men have been 
made Judges in the High Courts do not 
obtain in regard to Federal Courts ? — I 
would not like to go so far as to saj' that. 

Marquess of Beading. 

14,270. He must have been a Judge • 
for at least five ycai-s in order to be 
eligible under your scheme ? — Yes. 

Sir Abdur Bahim. 

14.277. There is another way of meet- 
ing the situation, and that would be 
through the Instrument of Inslructions. 
The Governor-General would advise, I 
lake it, and make a selection ? — (Sir 
Malcolm Jlailcg.) Ho, the Cro^ira. 

14.278. I know, but it is upon the 
advice of the Governor-General ? — (Sir 
Samuel II oar e.) As I say, I see great 
difficulty in discriminating between one in- 
dividual, who has been a High Court 
Judge for such and such a number of 
years, and another. 

Marquess of Sallshiirg. 

14.279. Does it make no dift’erence in 
the view of the Seeretarj’ of State when 
he finds that Indian lawyer's themselves 
desire this discrimination to be made ? — 
Naturally I pay attention to views ex- 
pressed from every quarter in this room, 
but I did make a strong argument the 
other day for retaining the judicial ser- 
vice as a part of the Indian Judicature, 
and, holding that view, I find some diffi- 
culty now in making a legal and con- 
stitutional discrimination against a par- 
ticular part of the Indian Judieiai' 5 '. 

Sir Ahbar Eydari.] I should certainly 
deplore any exclusion from the Federal^ 
Court of a Judge like the late Sir Bay-'’ 
mond West. He was a very distinguished 
civilian Judge of the Bombay High Court, 
one who is noted for his great ability. 
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Sir TIari Sitigli Gour.] But lie never 
sat in the Privj- Councl. 

Sir Akhar Jli/dnri.] No. I say if you 
confine J’oiir selection to only the barrister 
Jiulfjcs of the High Court, then you 
would exclude men of such eminence from 
the Federal Court. 

lifarquess of Reading. 

14.280. Is not the whole object of your 
qualification of five year.? as a .Tudge to 
give you an opportunitj' of seeing how 
he has comported himself -as a Judge 
and how lie has discharged his duty 
whether ns a. civilian or ns a barrister ? — 
Certainly. 

Mr. m. R, Jarjal'cy. 

14.281. Maj’ I just point out to the 
Secretary of State this as regards hi« 
point that it would be invidious to make 
distinction between one High Court 
Judge and another ? He m.ay conect me 
if my impression is wrong, but is not 
the present rule this, that out of all 
High Court Judges, only a barrister 
High Court Judge can rise to be made 
Chief Judge of the High Court ? — Yes. 

14.282. That discrimination is made 
under present law ? — (Sir Malcolm 
Eailcg.) It is not proposed under the 
Wliite Paper. 

Mr. ]\I. R. JagaJccr.] I am coming to 
that, hut there Is distinction made at 
the present moment by Acts of P.arlia- 
incnt between one High Court Judge and 
another High Court Judge. 

Sir Rari- Singh Gonr. 

14.283. And th.at discrimination was 
sought to be set aside, I think, when 
Ijord Peel was Secretary of State, and 
the whole of India ro^e up in arms 
against that Bill which had to bo dropped 
in the House of Commons. The Secre- 
tary of State may verify these faef« by 
rcfeiTing to the fate of that Bill, rvliich 
Was introduced into the House of Com- 
mons and had to be drojipod like a hot 
potato in consequence of the overwhclm- 
ing opposition from all parts of India ? — 
(Sir Samvel Roarc.) Then all I would 

is that if you want to do away 
'nth that discrimination in one direction, 
yon ought to do away with it in all direc- 
tions. 

LtOnito 


14.284. IVe arc not doing away with 
discrimination at all. For 150' years, 
that po^t has been held by barristers. 
The Judicial Committee, a{ the prc.=ent 
moment, are the final nrbitei-s in matters 
of Constitutional law and procedure. 
They are manned exclusively by members 
of the Bar. Only recently, during the 
viceroyalty of Lord Beading, two Indian 
Judges were added to the Privy Council, 
and they arc both irembers of the Bar, 
and it was so provided. The point I am 
making is that in the law and hi.‘-tory of 
British Buie in India, and for the matter 
of that of Britith connections in the 
Dominions oversea^, there has never been 
a ease of a civilian being appointed to 
the Supreme Court, cither of the 
Dominion.^ or of the Ibivy Council, and 
We are making now, for the fiist time, 
a departure in introducing civilian Judges 
into the final Court of Ajtponl in 
India ? — No. Sir Ilari Singh Gour — I 
say thi-> uith great deference ns he is 
a great lawyer and I am not — is really 
quite wrong. Tlicie is no statutory limi- 
tation at alt upon anybody being ap- 
pointed to the Privy Council. Anybody 
could be ajipointeil to the Privy Council 
whether he had been a barrister or 
whether he had not been a barrister. The 
actual practice has been that barri'tcr.s 
have invariably been appointed. That 
may very well be so in the case of the 
Federal Court. 

Jlarqucss of Reading. 

14.285. Do you mean the Judicial Com- 
mittee of the Privy Council I — I nu an 
the Judicial Committee. Is there any 
statutory provision ? I am informed 
there is not. 

14,280. I will not undertake to ‘ay. 

I do not think it has ever been raked. 

I rather think there is, but I will look 
at it, but there never ha= been a ea-c 7 

lYc are not disagreeing about tiiis. 

I am not sayiim there has never b<>en 
a case but ' I understand there i- »'> 
statutory limitation. 

14.287. I rather think there is 7— I will 
look it np, but my advi-ers here tell me 
there is not. (Sir .■'fnlcrj!!i Rnlh-n.) the 
Judicial Committee Act. which hy s down 
that certain persons ‘hall he tonued a 
Committee to he style, the .ludicm! Com- 
mittee of the Prity Council, sperifics 
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certain persons, including the Keeper of 
the Great Seal, and adds at the end 
» Two other Privy Councillors appointed 
by His Majesty.” I have no doubt as a 
matter of convention they arc generally 
persons of the legal profession. 

Marquess of Salis^hnr)/. 

14.288. If the Secretary of State were 
to say to US that m jjoint of j)racticc 
there "never will he a man appointed to 
the Federal Court who has not got a 
training as a la^^yer, it does not nintter 
very much whether it is laid down in the 
Constitution Act or not if it is absolutely 
certain. In the siune way I believe still 
— certainly uj) to a short time ago — 
every Peer had a right to sit as a Mem- 
ber of the House of Lords Court of 
Appeal, but, in point of fact, of course, 
no Peer who has not had a high legal 
training does sit. That is vorj’ often the 
practice in England, that a thing is done 
even though it is not absolutely legally 
proscribed. If that is what the Secre- 
tary of State means, I should not wish 
to proas him, hut I must say that I do 
think when we are laying down a Con- 
stitution of a most elaborate and most 
difficult kind, in wliich the finest distinc- 
tions of Constitutional law have to be 
made, and that is to be interpreted as 
meaning gentlemen who have no training 

in the law at all ? — Lord Salisbin-yis 

eurelv overstating the case. This is not 
a question of people who have no train- 
ing in the law at all. This is a question 
of a High Court Judge for five years. 

14.289. He might have been Chairman 
of Quarter Sessions for five years, as it 
were ? — Judge of a High Court .for live 
years. I do not know what Lord Reading 
would say about tliat. I should have 
said that that was vei-y considerable legal 
training. 

Sir Ansten Ohamherlain. 

14.290. Ho need not have been Chief 
Justice of the High Court, but a Mem- 
ber of the High Court ? — Yes. 

Archbishop of Oanterhimj. 

_ 14,291 . Having regard to the quota- 
tion from the Act, governing the con- 
stitution of the Judicial Committee, I 
take it you say that that is a valuable 
example of the importance of conven- 


tions in this country as apart from 
statutoiy provisions ? — That is so. 

Lord Feet 

14.292. I hope you will not take it 
that e^'cry Member of this Committee 
objects to a non-harristcr being made a 
Member of the Federal Court. 1 think 
it is high time that such posts were not 
confined to llie legal profession ? — 1 do 
not like the idea of drawing a distinc- 
tion between the qualifications of one 
kind of Judge and another when they 
have both the same kind of seiwice in 
the same Court. 

Sir JInri Singh Goiir. 

14.293. There is one last question I 
should like to ask. According to the 
scheme of the White Paper and of the 
Memoranduin there will be first a 
Federal Court and then a Snprem,e 
Court ?— Yes. 

14.294. It may take some time before 
the Federal Court is established 1 — Be- 
fore the Supreme side of the Federal 
Court i-j established; it may or may not. 

14,29,5. In the meantime are you 
giving the Indian Legislature any power 
to e.stahlish n Court 1 Some of the func- 
tions of the Su]>romo Court for the dis- 
posal of coses, for example the judicial 
control of the Income Tax law, for which 
a Bill is now pending in the Indian Legis- 
lature ?— I am not fullj* eonvemaut with 
the provisions of the Bill. What docs 
it do ? 

14,290. It provides for an independent 
tribunal to dispose of certain eases, and 
the Government have accepted the prin- 
ciple of the Bill to that extent, the Bill 
llias gone to a Select Committee, and it 
is proposed to appoint two Judges having 
an All India jurisdiction, the. intention 
being that those two Judges will in course 
of time become part of Ihe Supreme 
Court. That is the intention ? — There 
is not anything in the provisions to stop 
a proposal of that kind going on. 

14,297. My suggestion was that if you 
gave the Indian Legislature the power 
immediately to establish a Supreme 
Court independently of tlie Federal 
Court, that would give the Indian Legis- 
lature power to establish a Supreme 
Court for that purpose 7 — I should not 
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like oft'linnd to give an answer to a ques- 
tion of that kind, because I am not quite 
clear in m 3 ' own mind as to liow tliese 
Income Tax appeals would fit in. with 
the otiier ai)pcals, but if Sir Tlari Singh 
Gour Mould like to have a talk with the 
oxperls at the India Office at 0113 ' time 
and he will let me know, we could go 
into this question with him. 

Sir Iluri Singh Gour.] Thank 3 'ou. 

Sir Phiroze Sethna. 
ld,2!)S. On a point of order, m 3 ' Lord 
Chairman, T know we are discussing the 
Federal Court and the Supreme Court 
proposals 151 to 167, but therein has been 
raised the question of the appointment 
or not of a civil servant to tlic Federal 
Court. Would it be eoniiietent for us to 
raise the point that it is an anachronism^ 
in ^ tlie.ce du 3 ’s even to appoint Indian 
civil servants ns .iudges of the High 
Court 7 — JH- Lord Cbainunn, I would 
nope vcr 3 -^ much that wo should not get 
into this issue to-da 3 ’. We did discuss 
it at some length the other da 3 ', but as 
|i niatter of fact before we get out of 
it Sir Jlnlcolm would just add a word 
to what I have said, because it would 
complete in 3 ' answer on the subject to 
Sir Hari Singh Gour. (Sir Malcolm 
Ilailei/.) I onl 3 ' desire to add a word, 
tliat^ the subject should not be treated 
ns if it morel 3 ' meant tbe possible 
appointment of Indian civilians to the 
Federal Court. What is contemplated is 
that an 3 'one who has been for five 3 ’ears 
in a High Court will become eligible. 
A man might be appointed to a High 
Court who was not an Indian civilian at 
all but who had entered tbe Service ns a 
Eiffi-.Tud!re and who had spent tbe whole 
of his life in the judiciary. He enters 
after passing his law examination and 
sometimes after a V'car or two as a 
pleader. After that ho pa-sses the whole 
of his life in the jndiciarv and is fre- 
quenth- appointed to a Hieh Court. One 
has to t.ake into consideration the claims 
of those officers also. 

Ai-ehbisbop of Cntitcrhiiru. 

14.'29f>. Is there not sAmc misundei- 
standinu. because bo would come under 
(r) of par.asraph 153 ? — (Sir .^amucl 
Uoarc.) Mo. ho would not. (Sir Mal- 
colm IToileg.) He would come mainh* 
under (o) or (e). 


14.300. I thought Sir Malcolm said that 
such a person as he had in view woiild 
begin as a pleader in some subordinate 
Court 7 — He would begin as a sub- 
Judge. 

Sir Phiroze Sethna. 

c 

14.301. Would not a sub-Judge be a 
pleader 7 — ^Ycs. 

Sir Kari Singh Gour. 

14.302. Not necessaril 3 ' 7 — Not neces- 
sarily. 

Mr. M. B. Jagakcr. 

14.303. He would b.avc to bo at the 
Bar for about two or three year’s before 
he is airpointod 7 — Not alwa 3 ’s. 

Dr. Shufa’at Ahmad Khan. 

14.304. There arc examinations for 
snb-Judges 7 — Yes. 

Sir Phiroze Sethna. 

14.305. Paragra])!) 153 deals with the 
qualifications of tlie per.-^ons who can be 
appointed Judges of tbe Federal Court. 
Under (a) it is a por.-'on who has been 
for at least five years a Judge of a 
chartered High Court. In ropl 3 ' to Sir 
Akbar Hydari, yon agreed, Socretarv' of 
State, to add tlic words “ State High 
Court”? — (Sir Samuel Hoare.) I did 
not agree to any particular form of 
words. 

14.306. I think ho wanted to include 
“ Stale High Court ” 7 — Yes. 

Mr. M. B. Jagakcr. 

14.307. But is not that covered b\’ ( 5 ) 7 
— ^Yos. It was becnu=o of that I was 
careful aljout asTceing to 0113 - fonn of 
words, but I did think at the time that 
it was probabh' eovci’ed b 3 ’ (h). 

Sir Akhar Ilgdari. 

14.303. Not quite ? — Anyhow I will 
look into it. 

Sir Phiroze Sethna.] Under (e) of the 
same proposal Sir Akbar n=kcd if 3 ’OU 
would aerree to inelnde ])leaders ’ind ad- 
vocates in the State Hi'jrh Courts. Have 
I 3 ’onr permission. 103 - Ixu’d Chairman, 
to ask Sir Akbar H 3 ’dari if ihese pleaders 
and .advocates in St.atc ]Ii'_'b Cotiri-.have 
the same qinalification- a= jdcaders and 
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advocates of any British Indian High 
Courts 1 

Sir Akhar EyclarL] Yes, I tliink so— 
certainly of my oivn Court. 

Dr. Sliafa’at Ahmad Khan.] In every 
State ■? 

Sir Akbar Htjdari.] I anf spealung only 
from what I know. 

Sir Phiroze Sethna.] But you asked 
for the inclusion of State High Courts 
under (c). 

Sir Akbar Ilydari.] Yes. 

Sir Phirozc Sethua.] It may he tliat 
the jileaders and advocate.s elsewhere may 
not have the same qualidcations as 
pleaders and advocates of the State 
High Courts. 

Sir Akhar Tlydarl. 

14.309. The Secretary of State has 
said that he will consider that ? — Any- 
how it Mould he quite incredible that a 
high appointment of this kind should be 
made of an advocate of very low train- 
ing. 

Sir Phirozc Hclhiia. 

14.310. I admit that. You said this 
morning that you would consider the 
suggc.stion of raising the maxim^um age 
for a Judge to retire to sixty-five. May 
I know if you have any proposals to 
make to-day in regard both (o the num- 
ber of Federal Judges and their 
sal.eries, or M-ould you leave it to the 
Committee to make a recommendation 
in their Report ? — Yes, either the Com- 
mittee or Order in Council later on ; 
but quite definitely W’c hope that at the 
start there will not he a large nuinber 
of Judge.s ; the number would he 
strictly limited. 

14.311. Have you any idea of the 
numbers ? — ^It is vci’y difficult' to say 
until it is quite clear M'hat dotics are 
being imposed upon the Couit. Per- 
haps I had better not give yon a number. 
I could point to other Supreme Courts, 
aiid there Sir Phii-oze wmuld find ihat 
the number of Judges is veiy small — 
even in the Supreme Court of the 
United States. 

14.312. As to the salaries, f lake it 
that they will he higher than the 
salaries of puisne Judgiis ?— Certainly. 


14.313. The amount has not yet bee.n 
fixed ? — Ho ; but the amount M'odd 
have to be sufficient to attract the very 
best men. 

14.314. In tlie Tliird Report of the 
Hedernl Structure Commi’.tee, which 
appears in the Proceedings of the Second 
Round Table Conference at page 28, 
pai-agriipli Gl,' with regard to all these 
points it M'ns .suggcslcil that Ilie matter 
might be refciTcd to a small Conuiiiltce 
for reiiort at a reasnimbly early d.ite. 
AVas any Committee over uppo'ntnd at 
any date ? — I do not recall it reporting. 
I v.’ill look it np and see. 

^Marquess of Peadi/iff.] May I just 
deal with this matter ; I have liecn ti'y- 
iiig to look it up r.-ither Inirriedly ; but 
the Judicial Committee of the Privy 
Council really consists of those ryho 
have held high judicial otficc and Mem- 
bers of the iloiise of Lords, The exact 
words are : “ The Judicial Committee 
of the Privy Council consists of the 
Lord Chancellor, the Lord President 
and ex-Lords President,” (They arc 
not, of course, necessarily lawyers and 
do not sit.) ‘‘ The Lords of Appe.al in 
Ordinary ” (those are the Legal Jlcm- 
bers of the House of Lords) '* and such 
other Alcnihors of the Privy Council who 
have from time to time held or hold 
high office M’ifhin the meaning of tho 
Appellate Jurisdiction Act.” If I may 
give (111 instance, having boon Chief 
Justice, tliat makes mo a Member of 
the Judicial Committee of the Privy 
Council and of tlie House of Lords ; 
hut the appointments are not made from 
the Bar to the Privy Council. They 
are made from the House of Lords ; 
then when a Jlcmber sits as one of the 
Lords of Appeal in Ordinarj' ho has then 
a right tpso facto to sit on tho Judicial 
Committee of the Privy Council. 

Lord Pankcilloiir.] But strictly, Lord 
Reading, the Lord President need not 
he a Member of the House of Lords. 

jMarquess of Keading. 

14,315. I do not think so 1 — (Sir 
Samuel Hoare.) He is not at the 
pi'csent moniVmt. 

Marquess of Beading.] He is special- 
ly mentioned. The Lord Presidoiit and 
c.v-Lord President have the right to sit) 
but in point of' fact I have never known 
them sit. 
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Mr. M. Ji. Jayakcr. 

14,31G. About paragraph 155, suli- 
paragraph (ii), Secretary of State, did- 
I understand you to say in reply to a 
question by Sir Akbar that the Instru- 
ment of Accession u-ould be included, in 
this sub-paragi-aph ? — ^Ycs. 

Mr. M. B. Jayalccr,'] My difficulty is 
this : the sub-paragraph speaks of this ; 
“ any matter involving the interpre- 
tation of, or arising under, any agree- 
ment entered into after the coninienee- 
inent of tho Constitution Act betnreen 
the Pederation and a State I undei- 
stnnd from the scheme of the White 
Pnjier that the Instrument of Accession 
r/oiild be entered into betu’ceii the 
Governor-General at bis discretion and 
the State. That is not tho same .as the 
Pederation and tho State, so if you in- 
tend to include them, the paragraph will 
have to be altered. It onlj' speaks of 
agreement between the Federation and 
the State. 

Sir AJehar llydari. 

14,317. I thought tho definition pro- 
posed was under sub-paragraph (i) 7; — 
it is .so ; it is under paragraph 15.5 (i). 

Mr. M, B. Jayakcr. 

14,31S. “ Any matter involving the 
interpretation of the Constitution Act 
or the determination of .any rights or 
obligations arishig thereunder that 
is .ni'ising nnder the Constitution Act. 
I wonder how tho Instrument of Ac- 
cession can come under that wordhig, 
“ rights or obligations ai'ising under 
the Constitution Act ” 7 — It i*; intend- 
ed that it should come under sub-para- 
graph (i). 

Marquess of Bcadiuy. 

14.319. It would ha^•e to be redrafted, 
would it not 7 — We are not dealing here 
with a Bill, we are only dealing with fhe 
outline of a scheme. 

Mr. If. B. Jaynkcr. 

14.320. Yes ; then ns to paragraph 
IIS, aI)out which you were a’^ked by 
Mr. Z.afrulla Ivlinn, I do not quite =cc 
Ik.w tlie working of that paraarr.aph 
will be. You say there : ■' In order to 
minimise uneertninty of l.aw and 
op)>ortnnitics for litigation as to the 
v.alidity of Aci.«, provision will be made 


limitijig the period within which an 
Act may he called into question'’. 
Then Jiow will the time begin to run-— 
from the passing of the Act 7— Yesj I 
suppose so. 

14.321. But supposing no oa.se arises 
for, say, 15 years about the particular 
Act bccanso nobody has brought tho 
matter up before the Courts, would you 
s.aj' the time ran from the passing of 
the Act and 15 years after the matter 
could not he raised 7 — Our present in- 
tention is that the matter could not be 
raised indefinitely, 

14.322. Although it is noliody’s fault 
that tho question docs not arise in the 
course of 15 years ? — TIic alternative is 
to leave this possible litigation open 
iuilefinitely. I should have thought 
that was a had plan. 

] 1,323. Tliat is no liardshi]), because 
even now questions come up witli 
reference to Acts which arc 70 or SO 
years old. They come up for tho first 
time Iicforc a Court of law and tho 
Court considers them. It is no paili- 
ciilar hardship ? — You see, Mr. Jayakcr, 
paragraph US is very strictly limited. 
“ In order to ininimiso uncertainty of 
law and op])ortnnitic3 for litigation as 
to the vaiidit.v of Acts, provision will 
he made limiting the period within 
wjiicli an Act may he called into ques- 
tion on the ground that e.vcluiive 
powers to pass such legislation were 
ves'.ed in a Legislature in India other 
than that wliicli enacted it.” 

1-I.,324. I am speaking of (hat. That 
means in tlic coneuiTont field, very 
likely ? — Yc=. 

14..325. But my difficulty is that no 
case may ari=e whicli brings this ques- 
tion before a Court for 30 or 15 years 7 
— We will look into Mr. .J.ayaker .s 
eritieisni. Oillmnd. it does seem to me 
vei\ nccc==.ai-y to do >-oincthinp“ to 
nisnimisc tlie nncerlainfv of l.aw and 
(he opportunities for litigation if wo 
e.au. 

14.32C. The present condition i- this. 
?ir f-aniiiel, th.at tho Courts have power 
to e insider the (jue-lion whenever Jt 
nmv arise. It mav lie 15. id, or 50 
rears after the p.i-=in£: of the .Vet. and 
the Court i- not <M.nrred from eon -.der- 
in? tbnt ? — I om Ifat 

a question of this kind c.-nnot ar.-e av 
all row. 
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14.327. There arc several Parlia- 
mc'itary Statutes which Iiave been modi- 
fied liy the Indian Legislature, and I 
remember several questions arising as to 
whetlier it was competent to the Indian 
Legi'daturo to modify a Parliamentary 
Statute applicable to India ’ — CS'i' 
Malcolm Hailey.) That is not quite the 
ground here. It is a contest between 
two authorities in India, and it is a 
veiw narrow ground on which it is 
sought to effect limitation. 

14.328. In paragraph 15G you speak 
of the State Court. I suppose you mean 
.a State Court of co-ordinate matters 
with the High Court of British India ? 
— (Sir Samuel Iloarc.) Yes. 

14.329. That will have to be made 
clear ? — ^Yes, it will. 

14.330. Paragraph 158 says: “An 
appeal will lie without leave to the 
King in Council from a decision of the 


Federal Court in any matter involving 
the interpretation of the' Constitution 
_Act.” IVill you take that with the 
next paragraph, paragi'aph 159 ; 
“ There will be no appeal, whether by 
special leave or otherwise, direct lo the 
King in Council.” Am I to understand 
that this appeal to the King in Council 
from the decision of the Federal Court 
will arise in a matter which originally 
was considered by a State Court ? — 
Tlmt is so. 

14,331. That means in the last resort 
a queslion Avhich arises in a State 
Court, which is of a constitutiqn.al 
clmranter or falling within the extend- 
ed jurisdiction, that you coiitemplato 
svill he in the last instance decided by 
tlie Privy Council ? — That is so, yes. 

Jlr. nr. R. Jayakcr.} I wanted that 
to bo made clear. 


' [The Witnesses are directed to withdraw.) 

Ordered, That this Committee be adjourned to to-morrow, 10.30 o’clock. 


20th October 1933. 
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BrITISU IXMAIT 


Rr.Pl!E‘5i;KTATIVES. 


Dr. B. R-. Anibedkar. 

Sir IBiIiPrl; Carr. 

Lieut.-Coloncl Sir H. Gidney. 
Sir ITari Singh Goui'. 

Jlr, JL B. Jayaker. 

Mr. X. :\r. Joshi. 


Sir Alidur Rahim. 

Sir Pliirozo Setlina. 

Dr. Shafa’at Ahmad Khan. 
Sardar Buta Singh. 

Mr. Znfrulla Khan. 


The MARQUESS of LINLITHGOW in the Chair. 


Chairman.] My Lords and Gtutlenira, 
fho Secretary of State after the meeting 
last niglit asked me to find out whether 
the Committee would he agreeable to 
break our programme to tlie e.xtent of 
conehiding the Secretary of State's evi- 
dence upon the Courts this morning 
before we proceed to discussion. I have 
not the least douht that the Committee 

The Right Ilon’hle Sir SAitunn IIo.tnE, 
ILmlev, G.C'.S.I, G.C.I.E., and Sir 
C.S.I., arc furthei’ 

Chairinan.] We are continuing the 
Secretary of State’s examination on the 
Pedernl and Supreme Courts, parairraphs 
151 to 107. 

Mr. M. n. Jayahcr. 

14.332. I wish to call attention to para- 
graph 160 : “ The process of the Federal 
Gonrt will run throughout the Federa- 
tion,’’ and so on 7 — (Sir Samuel Uoare.) 
Yes. 

14.333. I suppose the same procedure 
will he followed in the case of British 
India and the Indian Stales 7 — Ve-. 

14.334. It will not he a question of the 
Yieeroy being asked to enforce a deci- 
sion in the domain of pararacnintcy. 
The Court will openitc on another 
Court 7 — Yes. 

14.335. There was a tendency at ore 
time to make a di.stinction between the 
process which will be operative in Bj'iti.=h 
India and the process whieh will he 
operative in the Indian State-;. I think 
it will be the .came, one Court operixtiug 
on annlher ? — ^Yes. 

14.336. Then, with rog.u-d to para- 
graph 164, T find in clan-o 2 of tb.nt 
paragr.aph that yon have not repeated 
there fho piovisions which you have ])ro- 
vided for in parairraphs *1.52 and ITI. 

Is that omission intentional ? If vi-u 
refer to paragraph 1.32. the last line, if 


would wish to oblige the Secretary of 
State in that regard. At the .same lime, 
it is a breach of the programme, and the 
Secretary of State has therefore been 
goofl enough to say that if any rifember 
of the Corninittce or Delegate not jme- 
sent to-day desires to put (pie^fions on 
the Courts, he will he pleaded to an-wer. 


Bt., G.B.E., C.M.G., M.P., Sir MAr.cor.Ar 
FiKDL.\TEn Stew-art, K.C.B., K.C.I.E.. 
examined a? follows : 

says that the s.alarios and ponsiom-, etc., 
will not he liable to he varied to^ his 
disadvantage during his tenure of ofilec 7 
— That is evidently an error in drafting. 

14.337. It is not intentional 7 — We in- 
tended to have the same safeguards for 
both. 

14.338. I find it repented in jmrarrraphs 
1,52 and 171. It is not intentional 7 — 
No. 

14,333. Then about paragraph 170, fho 
last line, would you still consider the 
que.stion whether you will not leave the 
rule unaltered which at present obtains, 
that the Chief Jn=tieo Avill alway- be a 
barrister. There is a very strong feeling 
in this connection in Indi.a that a man 
drawn from the Bar should bo tlie Cliiof 
Justice. I do not rv.ant an answer now, 
but I wonlil like yon to co)i--i(!er it, 
h.-iving regard to the verv strong feeling 
there 1 = in the profession .-ind .-nnong 
the puhl'c that the independeaee of the 
High Coii'-f i-: more likely to h > main- 
tained if yon have in the pl.aee of {Jjq 
C hief .Tu'tiee a man who will give a 
tone to the High Court and mnint.a’n 
the fiaditions of the High Court, and 
(hat these objects arc m-'tv likely to ho 
att.-'ined if yon ii.ave a m.m drawn from 
the P.jtr ? — I Ii.ave f.ake!. no;,! of the 
"iiw expre-sed by Mr. .Tay.aker ai;d 
-Dvora! other De!egr'.tc= on I'lC =u!);e:t. 
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Marquess of Beading. 

14,340. ■Will you also bear in 
rrhen you are considering that sugges- 
tion especially, that you have resei-vcd, 
as at present proposed, the right ot 
appointment of civilians ■with the pvo- 
per qualifications to the Federal Court, 
and that therefore the sugge.stioii that 
you should have a trained lawyer as 
Chief Justice may have some added 
effect 1 I only want you to boar that 
in mind ?— Yes. I feel sure we must 
treat the whole of this question as a 
single whole. 

Mr. If. B. Juijalcer. 

14,341. About paragraph 175, “ the 
Federal Legislature will have power to 
regulate the powers of supcriutoiideuee 
exercised by High Courts over suliordi- 
nate Courts in the Province.” I be- 
lieve it is your intention to hare in 
the new constitution a provision analo- 
gous to section 107 of the Government 
of India Act ? — Yes. I do not want to 
refrain from giving an an-,wcr to Mr. 
Jayaker's question. I would point out 
that paragraph 175 is outside the chapter 
with rvhich we are dealing, but, in order 
to avoid waste of time, I can tell him 
that that is our intention. 


14.345. That supervision and control 
which is limited to the proper exercise 
of its functions as a Court of Appeal ? 
— ^Mr. Jayaker means purely' for the 
Court of Appeal 1 

14.346. Yes ; I am not speaking of 
control like the one tiiat the High 
Courts have over subordinate Courts ? — 
No. 

14.347. But being a Court of Appeal 
and a superior tribunal, there ought to 
be some nexus established between the 
High Court and this Court ? — ^Yes, I 
agree. 

14.348. Then about paragraph S, where 
you mention your proposal of staffing the 
Supreme Court as a side of the Federal 
Could, I just want to know one or two 
details. I suppose in the Constitufion 
Act you will have all the essentials of 
the scheme enacted witli pemission to 
the Federal Legislature to bring lliem 
into operation whenever they liiiuk it 
desirable 1 — ^Yes. 

14.349. The essentials of the scheme 
will be contained in the constitution i— 
Yes. 

Sir Ahhar Jlydari. 

14.350. Will that provide that the 
Court of Criminal Appeal would not be 
allowed to come in ? — Yes ; it would be 


_ 14,342. I just want to .a»k tu-o ques- 
tions on your memorandiuu ? — Yes. 

14,343. In paragi-apli 5, you s.ay ; “In 
pp’agi'aph 162 there is uo inteufiou to 
give the Federal Court any power of 
control over the High Courts of British 
India such as the High Courts them- 
selves possess over suhordinato tribu- 
nals in the Province.” I follow that, 
but 1 suppose it is your intention that 
within the spheres of its being a Court 
of Appeal, it will exercise control and 
supervipion over the High Courts as 
Courts from which appea’s come to tlial 
Court 1 Controlling and supervision 
has, so far as I remember, a rather 
technical meaning. I am not quite sure 
what it is that is in Mr. Jay.-iker’.s 
mind. 

14,344^ For instance, in suuporl of .an 
appeal from the High Court in certain 
events it must hare the power of calling 
for the record. It must have power of 
control of the procedure of the High 
—■Yes ai’c coneerned ? 


upon tlio lines of the memorandum. 

14.351. Would it allow a choice to the 
Federal Legislature for British India to 
have a Federal Court separate and a 
SH)n-eme Court both for Chil and 
Criminal Appeals as in the Wliitc Paper, 
or do you difinitely limit the choice in 
tile Federation Act to having only a 
Supremo Civil Court division added to 
the Federal Court and having an abso- 
lutely separate Court of Criminal 
Appeal ? — That is the general lino in 
our mind, namely, the line set out in the 
memorandum. 

14.352. You would not allow the alter- 

native to the Federal Legislature or to 
Parliament that if they desire they 
could have the Supreme Courf on the 
lines of the White Paper ; ^’5 

Supremo Court division and the Federn 
Court absolutely sepai'ate ? — I think it is 
very difficult to put alternatives mw ® 
Act of Parliament. I would not m^ 
.snv that anything is final. Th® 
mittee no doubt will want to oonsiuc 
this question further. 
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14.353. Yes ? — ^But our present plan 
Tvoiild be fo put one scheme into the Act. 

14.354. IVe are much more in, favour, 
as you know, Secretary of State, of 
having tlie Federal Court absolutely bv 
itself •? — Yes. ' 

14.355. And we would agree to having 
the other Bench, the Supreme Civil Court 
Bench, with hesitation 1 — I see. 

Marquess of Salishuri/.'} Will Sir Akbar 
mind saying why they would so much 
prefer tlie other plan ? 

Sir Akhar TlycJari.^ Our reason has been 
that, in the first place, we want a Federal 
Court to consist of judges who are really 
of outstanding merit, and the nmuber of 
snch judges, ns you may readily under- 
stand, is veiy limited. The smaller the 
number the more select will be our choice, 
and then, secondly, the judges on the 
Civil Court side will have to decide ease.s 
from Briti.sh India, and, thfrefore, they 
will be judges who have had more ex- 
perience of British Indian work. Look- 
ing at Iminan nature as it is, tliey vnll 
come with a bins or a certain mentaiity of 
British India being i)rcdominant, wherca.s 
in the Federal Court wo want a number 
of judges who are there selected netnally 
with a view to constitutional questions 
and holding the scale even between all 
the units of the Federation. 

Marquess of Sah'.Aiuri/. 

14,35(1. Thank you ? — Sir Akbar will 
no doubt keej) in mind the risk of keep- 
ing the two quite separately, a ri«k (hat 
has been very much emphasised to me 
by (he experts, iinmely, th.at if you Imvo 
those two separate Courts, almost certainly 
they will get' iiito confiiet with each 
other. 

Sir Akhar Jlt/dari.'] I am not sure 
whether that cannot be provided for in 
two ways : In the first place by allowing 
the Chief Justice of the Federal Court 
to permit judges of this Court fo sit on 
the Supremo Court, but not rtcr rerra, 
and, secondly, whether (I do not know ; 
I am a larnnan, but I put if fo yon for 
investigation) you cannot arrange that 
the Chief .Tusfiee of the Feder.al Court 
might function also as the Chief .Tustiee 
of the Supreme Court ? — I think T know 
Sir Akbar's ptwifion. Of these (wo alter- 
natives he prefers one, but ho docs not 


go so far as to .say that the other is im- 
practicable. 

14.357. Xo. If that is adopted, then 
I would like thiit the references should be 
in the way which 1 have stated ? — Yes. 

Sir Austen Chamberlain. 

14.358. If Sir Akbar ITydari’s sugges- 
tions were followed in their entirety, 
would there be a very great distinction 
between the two Courts and the two sides 
of one Court, if the Cliiof Justice jne- 
sided in both and a considerable propor- 
tion of both were the same individuals ? — ■ 
I would have tiioughl myself there would 
be very little difference, spe.aking ns a 
layman. 

Sir Ahbar llydari.] lifay I say that the 
ditTerenee would be this, that the judges 
of the Federal Court would be small in 
mimber whom we would require {about 
five or so), and they would bo selected 
specially for that purpose, and nothing 
eUe, and they might be allowed to sit and 
hear appeals, hut not the largo number 
of judges that you would require for the 
other division. They would be selected 
with reference to the worlc which they are 
going to do, and they might bo reinforced 
by judges from the otiicr side, bur not 
vice rcr-a. That is the ditTerenee. 

Marquess of Tteadinr;.] It is r.ather 
drawing a distinction between the tyiie of 
Judge that you Avould get for (he two 
Courts when they are both to be of a 
.Supremo Court. I do not want to 
discuss it now as it will come u]) for con- 
.sideration. hut I would suggest to Sir 
Akhar Ilydari that there really is no 
substance in (he end in that, becau=e you 
get men of high judicial merit selected, 
ns you must, for tliese places, which are 
the highest places on Iho .Tudieial Bench 
of India, and although if is fnie. I agree, 
that there would be fewer of the most 
outstanding merit, that would not pre- 
vent (he Court being a very eiTcctivc 
Court for some of the .Judges -n-ho arc 
re.ally of greater merit than others. That 
nnisf always happen. 

f'ir Akbar U’ldnri.l Is it not well 
knov.ai. etTii nith ngard to tlsc High 
Couit .Judges, ikot one -Judge is st!ppo=ed 
to be a very good erintiiml .Judge, another 
a verv goo.l rivi! .Jtidge. and so on 7 I 
have that sort of no;;n in view. 
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Marquess of Bcaditig.] That I'as the 
advantage that when the Judges are 
sitting together they get the benefit of 
that one Judge’s view of gi'eat experience 
and they apply their own minds to it. 
That is the present practice. 

Mr. JJ. E. Jai/aLer. 

14,359. In your Meinorauduiu, speak- 
ing of the Criminal Court, will you also 
have in the Constitution. Act the essen- 
tials of this Court in the form of a 
scheme ? — Yes ; I think we ought to. 

14.300. Then you will leave it to the 
Legislature to bring them into operation 
in detail by its own vote ? — Yes. 

14.301. But the essentials will lie in the 
Bclierae ? — ^Yes. 

14.302. M 3 ' last question is on para- 
graph 9. Y'ou there suggest ; “ I doubt 
whether tlieso fears are wcll-foimded, if 
the right of appeal to the Federal Court 
on other than Constitutional or Federal 
matters were, in addition to limitations 
based on suit value, to be strictly limited 
(as I hope would be the case) to eases 
where some important point of law is 
involved ” and so on ■? — ^Yes. 

14,363, My difllculty is that you will 
have to make the jurisdiction of the 
Federal Court co-o.xtonsive n-ith the 
present jurisdiction of the Piiv’y Council. 
You are substituting this Court as a 
Court, in certain events, which will take 
the place of the Privy Council, and, there- 
fore, you must make the jurisdiction of 
both the Courts co-extensive. You cannot 
limit it more ?— I think that would be the 
case. I would like to consult mv' adviser's 
on the point, but it appears to me that 
that must be the case. 

^ 14,364. This would make the jurisdic- 
tion of the Federal Court more limited 
than the pi-esent jurisdiction of the Privv- 
Council, and I am asking whether it i'^ 
possible and advisable to do so '? — I will 
certainly consider that 'point. 

Mr. E. ill. Joshi. 

14,365. hlai' I ask a few questions, m 3 ' 
Loid , My fimt question is on para- 
graph 155. According to that paragraph, 
private persons whoso riglits may have 
been violated have no right to go to the 
Fedci al Court ?- — lliov have 110 ris'ht to 
go direct to the Court. Tliev so to the 
Court as a Court of Appeal. 


14.366. I will give 3 'ou an instance. As 
a Meinber of the Federal Legislature a 
man nia 3 ' have the right to introduce a 
11111. It may he held that that Bill is 
ultra virea of the Federal Legislature. 
I’hc iiiaii feels that ho has a right to intro- 
duce that Bill, and he wants that Consti- 
tiilioAal question to be decided by the 
Federal Court ? — He must go first to his 
Provincial Court, and then eventually, if 
he wishes to appeal against its ruling, he 
goes to the Federal Court. 

14.367. So the Provincial Com't can 
take cognisance of the Constitutional 
matters of this kind ? — Y'es ; certainly, in 
that wa 3 '. 

14.368. I put to you another difficulty 9 
— I am not. of coui'se, arguing whether 
the ruling of the Speaker of the Chamber 
might not come in. I am merel 3 ' taking 
the point as put t)y you and assuming it 
is i)ossihle within the Parliamentaiy 
rules. 

14.369. It is possible, you mean, that 
according to the Parliamentar 3 ' rules the 
ruling of the Cliair cannot be made n 
subject of litigation ? — I think off-hand— 
this is rjiisiug a new issue — it would he a 
great mistake to bring questions of Par- 
liamentary procedure into the Courts. 

14.370. I gave that only ns an instance 1 
— Yes. 

14.371. There mav' be other rights which 
individuals ma 3 ' like to have decided by 
the Federal Court. !M 3 ’ second question is 
on parngi'aphs 156 aiid 158, where you 
give a corlnin privileged position to people 
who have got more money than others. 
According to these two parngi'aphs, you 
give a right of appeal to the Federal 
Court to those people who have got more 
monev' and whose disputes involve large 
amounts of mono.v. hH que.stion to yon 
is this : As a matter of Constitutional 
propriety and natur.al rights, all people 
should he equal in the eyes of the law. 
'\Yliy should V'ou give a privileged 

to people who have got more money tlia_ 
others ?— AYo do not want to give a privi- 
leged position to anybodi', but we 
want to prevent the court hoiug 
under with an cnoi'mous number ot 
This is, generallv' speaking, tlic pme ^ 
that is adoTitcd evoi' 3 'whcrc. 
should be ligbt in sax'iim that m 
Federation fbore is some kind of ie= 
tioii upon tbese appeals. 
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14,372. It is quite possible that in some 
cases the financial value under .dispute is 
not easily computed. I will give you an 
instance. Take, for e.xainple, a ease 
arising under some labour law ; it i.s a 
question of hours of work affecting 
millions of people. ' If there is a di.spute 
about an interpretation of a labour law 
affecting millions of people, although there 
may not ho actual value in that dispute, 
really speaking the total amount involved, 
if you fake into consideration the finan- 
cial effect of the provision, may be very 
Inige i — That is iij point that was raised 
by Jlr. Zafrulla Khan yesterday and I 
said I would -look into it again. I will 
look into it again. 

Marquess of Heading.] Secretary of 
State, may I make one suggestion in 
answer to Jlr. Joshi ? We have very 
much the same kind of system here. I do 
not .want to go into it in detail. Yon 
cannot help putting a limit of value upon 
rights of appeal, but whenever such a 
case ns Mr. Joshi mentions oceui-s, and, of 
course, such eases frequently do occur, 
the remedy in it is in the leave of the 
court or in the leave of the Federal Court. 
That is how these mattere are always 
detennined in our courts in this country-. 

Mr. N. Jf. Jofi/ii.] The point was, iny 
Lord, that in one case where the face 
value of the dispute is large you can make 
an appeal without the leave of the court, 
but in the other case, whore really the 
value to the community affected may l)e 
much larger, you require leave. 

Mr. J/argan Jone.‘t.] Would not Lord 
Reading’s suggestion add to the e.vpenso ? 
Applying for the leave of the court me.ans 
added expense. 

]Marque.<s of Heading.] I .should have 
thought not because, at any rate, from 
exiieiience of the courts hero, when you 
get a question, especially a labour ques- 
tion, the .amount involved in it may be 
small for the particular individual who is 
suin.g. but it may, of course, affect a Large 
number of men, or may be a very imimrt- 
nnt que.sfion of right. The an=wer to it 
always is that the Court gives the le.avc 
for that reason and there is no ncees.sify 
for .any further c.xpcnse. I .am spc.akiiig, 
naturally, of the courts in this country, 
and I have no doubt that there would be 
exactly the s.ame system in India, where 
the Judges conduct their cases as wc do 
here. 


Dr. B. H. Ainhedkar. 

14.373. Secretary of State, I just want 
to ask one question about par.agraith 155, 
I do not understand the distinction that 
seems to be made there. I find on read- 
ing paragraph 155 that you make a di'- 
tinetiou in the matter of the exclusive 
original jurisdiction of the Federal Court 
on the liasis that where the jmrtic.s to the 
dispute arc as there mentioned in sub- 
clause.s (ft) and (5), the cxelu.sivc original 
jurisdiction is given to the Federal Court, 
but the Federal Court cannot have an 
exclusive original juinsdiction if the 
parties are private indivdmd.s. Now the 
question I would like to ask is this. The 
issue in both cases is the same, namely, 
the constitution i.ssue involniig the inter- 
jrretation of tlie Constitution Act. What 
I do not understand is this. Whv there 
should be this distinction in the matter of 
an exclusive original juri.sdiction of the 
Federal Court based on partes when the 
issue is the some 7 — I think this is what 
usually ha]>i)ens with Federal Courts that 
the original jurisdiction is jurisdiction 
between units, and it is in the appellate 
jursdiclion that the individual comes into 
it as of right. 

14.374. I mean, if the intention is that 
where, for instance, the interpretation of 
the Constitution Act is involved, the 
matter should at once go to the Federal 
Court, then I think there can l)e no dis- 
tinction made whether the parties arc 
parties which are unitt- of the Federation 
or of individuals ? — I would liave thought 
that this was one of the jiccessary work- 
ing conditions of a Federal Court. I 
think if it had original jurisdiction in 
individual ca-cs a.-; well it would be en- 
tirely swamped with c-vp..;. 

Dr. B. H. Aiiibcd!:nr.] But, all the 
same, the is.-ue in both ca.-es would ! c 
the same, namely, the interpnl.ation of 
the Constitution Act. I can quite under- 
.stand the di-tinction being based upon 
different cnii-e.s of action, but where the 
e.ause of action is the s.ame, or rather ihc 
plea is the same, namely, that there i= .a 
breach of the constitution, I do not s c 
any justification in nmking this distinction 
based upon units and parties. 

^farquess of Heading. 

14.375. Is it not rather for the purpese 
of preventing numbers of application? 
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which iiiiglit be made by iiidivitlunls for 
all kinds of cases ? Tliey would be legiti- 
mate in one sense under the court, but, 
Secretary of State, you limit this origi- 
nal jurisdiction under the constitution to 
disputes between the units ? — That is so. 

14,370. paying it for agreement after 
the Constitution Act for any individual. 
That is the limitation you place uj)on it ? 
— That is so, and I think Lord Heading 
would agree with me when I .'-ay that this 
is the regular basis upon which' a Federal 
Court works. 

Mr. 1/. I}. Jat/akor. 

14.377. There is another reason for it 
in support of this, that if \ou put under 
Proposal 155 htigation between a ])rivnte 
party and a State or a Province you will 
thereby drive the private jiarty in every 
case to seek his relief in the Federal 
Court ? — Yes. 

14.378. And it will be more easv to file 
the suit in a Provincial or State Court 
where he is residing rather than m every 
case to go up and tile a suit there. It 
would bo far more exiionsivo to do that ? 

I should have thought that certainly was 
so. It is leally bringing ju-tiee to the 
man’s door. 


no reason to seek any .specific relief ? I 

have some hesitation, not lieing a lawver 
in answering a question of that kind, 'but 
if I may give ofi-liaud the answer of a 
Jayman I would have said that it was 
e.vtrnordinarily ditlicult to allow a general 
right of that kind without anv .specific 
i.s-,He atrccLing the individual. 

^farquess of Heading.] Hay i make the 
observation that what you have said is 
really the law as it is applied in this 
country \\ o do not allow tlio^e applica- 
.Uons of what are called Qia timet, that 
IS to say, merely a case of diflieullv here- 
atter to get a declaration when t'here is 
no .substantial dispute and the moment 
there is a dispute it can be done. We 
ue\cr Mlow if, and I do not think tliev 
do in India. 

‘t’’ JIuri Singh Gour.] Xo cause of 
action ; no right of .suit. 

ill'. /CafniUu Indeed there 

would be very great ditliciilties if such 
a provision were inserted in the Constitu- 
tion. \ou would .start a million suits 
leing instituted in Indin the moment the 
Aet was jiasscd. 

Dr. B, B. Amhcdhar 


Sir Mamthhai .Y. Bchta. 

14.379. And tho man must, first of all, 
exhaust his remedy in his own court 
before going to the Federal Court •?— Yes. 

Dr. B. B. Amhcdkar. 

14.380. Xow tliei'o is another question 
which I wish to ask the Secretarv of 

and it is this. I do not find any 
provision in the White Paper about it. 
Do not you think. Secretary of State, it 
is desirable that there should he jirovision 
made allowing private individuals to sue 
for n declaration that a particular aet is 
unconsitutioiial, although he is not seek- 
ing any specific relief ? I mean, all the 
cases that you have provided for I find 
aie cases in which some specific ivlicf is 
asked for. It may he desirable that a 
private party, in order to safeguard his 
future, may like to te.st at oneo if ho lias 
any doubts whether the particular pro- 
posal made by the Federation or bv a 
Province is unconstitutional so that' ho 
may safeguard his position for the future 
aWiough, at the moment, when he is 
filing the suit for the proceedings, he has 


14,381. I do not know wlietlier every- 
body will oxcrci-e his right ? — It would 
be an o.ycellent afiair for the legal iiro- 
Icsjiou m India. 


Lord Baiik'cilloar. 


34,382. Did I niidonstand you to say 
Hint you could go to the Provincial High 
tourf at jirecoiit and get an intcqircta- 
tion of the Constitution Act for what it is' 
''orth Without any suit or action 7 — Xo, 
3 said exactly (he opposite. 

Lord BnnkclUour.] I thought it must 
lie so. I undemfood you wrongh*. 

Sir Hubert Carr. 


j iicre 


«i'vlhiiig in the 
n Jute Paper to allow a subject of British 
India to bring a suit against a State ? I 
noan is there anything under any of 
(licEo Cmirts, (he Siqircme Court, the Pi'o- 
Mncial High Court or the Federal Court, 
J 11111011 that could he done ? — ^I am not 
quite sure wlmt Sir Hubert means. Does 
Jio mean a ca.5e against a State, that is (o 
say, the ruler of a Slate ? 

14,384. les ? — ^Xo, there is not. 
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14,385, The question came up at the 
Round Table Conference ? — I do not sec 
liow there could be unless the ruler of the 
State agreed to make himself amenable to 
a suit of that kind. 

14,3SG. Is there any suggestion of try- 
ing to secure that agreement ? — No, there 
is not, not in our proposals. 

Mr. ill, li. Jayalcer.] Does ho not make 
himself amenable by entering the Federa- 
tion ? 

Marquess of Beading. 

14.387. A sovereign does not, surely 9 
— I rvould have thought not. 

Mr. ZafruUa Khan. 

14.388. "Would it be possible under the 
White Paper proposals to institute a 
suit against the Govenunent of a State ? 
— I should like to look into this rather 
technical question. If I may. I would 
send Sir Ilubert Carr an answer upon it. 

Jlr. ZafruUa Khan.] The case I have 
in mind is this : Suirposing in future 
the Goveniment of the United Provinces 
enters into a contract with a private 
person for the supply of certain material 
and there is a dispute over that. That 
person, of 'course, can sue the Govern- 
ment of the United Pro\-inccs ; but 
supposing the Goveniment of State A 
entered into a similar contract with a 
private individual, could a civil suit be 
instituted 1 The real difficulty in that 
matter would be that very often the 
niler of the State is the Government of 
the State. 

Sir Jliihcrt Carr. 

14.389. That is exactly the point I 
have in mind 7 — I should like to look 
into this point. 

Sir Jh-har Jlgdari.] Where would the 
cause of action arise ? I mean, if the 
Goveniment or the State entered into a 
contract about something in British 
India, then it would bo a question, but 
not otherwise. 

Mr. ZafruUa Khan.] You would not 
give the right of a suit to a contractor 
ill Hyderabad. 

Sir Ahhar Ugdari.] So far as wc are 
concerned, we have got an Act that in 
such ca.«es where there is a demand 
against the Government it i.s first of all 
submitted to our Advocate-General to 
consider whether wc should file that case 


or not. Then once we give leave ho can 
sue. 

Mr. ZafruUa Khan.] British India has 
exactly the same provision. 

Sir Manuhhai N. 2Ichia.] I know 
several States have exactly the same 
provision. 

Mr. M. B. Jagakcr.] I should like the 
Secretary of State to consider this ques- 
tion. You cannot sue an Indian ruler 
except with the consent of the Governor- 
General. 

Marques-; of Beading.] With veiy 
limited conditions. 

!Mr. HI. B. Jagaher. 

14.390. That is already so when there 
is no Federation, but when they come 
into the Federation and become a part 
of the Federation, does it not involve 
that they sulimit to all the obligations 
to which the Provinces submit, and if 
a Province could be sued by a jirivate 
individual under the circumstances 
mentioned by Jlr. ZafruUa Khan I 
wondered why any distinction should 
have been made between a State and a 
Province in that behalf after it has 
come into the Federation ? — As I say. 
I would jirefcr not to give an answer 
upon a question of that kind this morn- 
ing. I will look into it and take note 
of whaJt has been said upon the subject. 

Sir Austcu Chamberlain. 

14.391. If the Secretary of State pre- 
pares a note on the subject perhaps he 
would allow the Members of the Com- 
mittee to see the note and not .=cnd it 
only to Sir Hubert, who a^-ked the ques- 
tion. because it is a matter of gcncr.al 
importance 7 — I will certainly si’c that 
the nolo is circulated to the Members 
of the Committee. 

Lord Bankeillour. 

14.392. !May I a-k the Secretary of 
.State a quo-tiou to clear up some-tiling 
that was said yc^ferd.ay 7 I n=ko<l liiin 
ycsfcrd.ay what would happen if an 
appeal on an ordinary matter not 
.apparently invoha’ng tlio Constitution 
went to the .=ido of the Federal Court 
which wo have c.-illcd th" .Supreme Court 
side, and if when it got there n plea on 
,a Conrtitutionnl matter was raided. I 
Understood you then to s.ay tiiat it 


\ 



2SS 


would have to go over to the otlier side, 
but later on in answer to Lord Heading 
I tliink you said that all the .ludgis 
would have equal jurisdiel.ion as it was 
nil one Court. If that i.s so would not 
the ordinary Court of Appeal I'.nve i)ower 
to decide an aelioii even though n 
Constitutional point was involved ? — Xo. 
I was contemplating that a]lhou"h the 
Court would he a single Court there 
would be the.se two benches — I fhinlc that 
is the right exju'ession — and a ca^e like 
that would ho wit li drawn from one to 
the other. 

14.393. But only the point of law would 
be withdrawn ? — Yes. 

Marquess of Itradiug. 

14.394. Do you mean in the Federal 
Court, Secretary of State ? — Y(>s. 

14.395. IVithdrawn from one to the 
other ? — Y'es. 

14,390. I rather undei’stood you to .“-ay 
the opposite yesterday, at lea=t if we 
are understanding one another. The 
point did come up ye.sterday, and 
assuming that you have the two hranehes 
compo.scd of Judges of the Federal Court 
and then in the one branch which was 
dealing with what wo may call the 
Supreme Court matters a Constitutional 
question came up, I understood that the 
point that was put to you then was, 
would that Court have to refer it to the 
other Court — ^that is the other branch of 
the same Court. I suggested to you, and 
I thought you accepted it, that it cer- 
tainly would not, because every Judge 
of the Federal Court would be a Judge 
with the .iurisdietion of a Judge of the 
Federal Court. Sui)]')Osing four or live 
Judges are sitting trying what would 
not be purely Constitutional question^ 
and a Constitutional question came up, 
they have the power because thev are 
properly qualified Judges to decide" that 
in the Federal Court and there need be 
no transfer. I thought vou accepted 
that ? — I think I accepted it in prin- 
ciple. I am not quite sure whether I 
accepted it in detail. lYhat I have in 
mind is that the Federal Court would 
mahe its own rules for the conduct of 
cases of that kind, and I did not want 
to tic mj'sclf_ down_ too explicitly to the 
actual waj' in which they woidd deal 


with those ca.ses, but I did not want to 
say nujlhing to imply that there was 
not a di.sfinc,tion between case,? involving 
a Constitutional issue and cases that did 
not involve a Constitutional i.^ue. 

illarqucss of Heading.^ If I may say 
so,_ I quite agree with that. The only 
point that I was putting to you, and I 
thought you aecepfed it and do now, is 
that notwifh.stnnding that yon have the 
two branches e.ach Judge of the Federal 
Court has co-equal .iuri.sdiction udth the 
oiher, that you do not limit it in that 
way, and that eonscquently, as so often 
ocem-s in Courts here, and I have no 
doubt in India, a question comes up 
whieh that branch wits not constituted 
specially to deal with, hut they deal with 
if hccausc the Judges are Judges for that 
puiqiose, although they arc still in another 
brnneh : that is a matter that comes up 
constantly in the Courts here. 


.Sir Ahdiir Jiahim. 

14,307. It is tlic same in India, if I 
may say so : each Judge exercises ttc 
.iurisdietion of the entire High Court ?— 

1 will ecrtainly take note of what Ixird • 
nc.ading has said on the subject- 

.‘'ir Ahhar llijdari. 

14.398. Tlint is what makes it more 
re.Ario(ed 7— That is avhy I was very 
careftil not to restrict myself to any 
aceeptnnec of the detail. 

14.399. Having heard nil this .and espe- 
cinllv what Lord Heading said about tl'^ 
I)o.ssil)ility of ha\-ing a common Lord 
Chief Justice of the two Courts, I 
dniw thnt sugge.stion 1 — Xo, Sir Akhar, 
you must not do thnt. I have not gone 
so far as either to accept 

the jn'oposnl with regard to details. 

Sir Aldmr lIudarL] M'lmt I 
that having heard what Lord Hcaduio 
said ahnut the eonsequence ‘ 

eoimnon I^ord Chief Justice of the 
Courts. I withdraw my r 

the Chief Justice of the -f 

might also work as the Clucf Jnsti 
the Supreme Court. 

IMnrquess of Kcadwg.l I ,^id 

anything except that I have n 
anything at all about the Clue 
<\vo r!niirts. 


{The TFitiicsse.s are directed to leithdraii'.) 

Ordered, That the Committee be ndjoiin jd to Monday next, at 5 o’clock. 
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6th November 1933. 


Lord itreliuipJjop of Ctmk'iliun,'. 
I.or<l CliniK’i'lIor. 
jrnuiup.ss of Snlisbiiry. 

Jlnrque.'s of Zotliiiifl. 

M!!rqiie>'.s of Roafliug. 

EnrI of Derby. 

Ear! of Lyt(on. 

Ijoni ikfiddleton. 

Ix)rd Tver (Jlarquess of Lotbinn). 
Ix)rd Irwin. 

Lord Snell. 

Ixird Rankcillour. 

Ijord Ilntcliison of Montrose. 


Present : 

I Major Attlee. 

I Mr. B'utlcr. 

i Major Cadopan. 

I Sir Austen Chamberlain. 

Mr. Cocks. 

! Sir Hepinald Craddock. 

Mr David.^on. 

' 'Mr. Isaac Foot. 

Sir Saiiniel Iloare. 

Mr. iMor^an Jone.s. 

Sir Josciili Xall. 

Miss Pickford. 

Sir John M'ardlaw-Milnc, 


The following Indian Delegates were also present : — 

lNni.\N St-'tk.s Rr.PRi;sr;KT.\TiVF..s. 

Sir AJjbar Hydari. , Jlr. V. 'fliombarc. 

Sir Mannbliai N. Mehta. ! 


British Ihdiax Riipresextativii.s. 


Dr. B. R.. Anibcdkar. 
Sir Hubert Carr. 

Mr. A. H. Ghuznavi. 
Lt.-Col. Sir II. Gidney. 
Sir Ilari Singh Gour. 
Mr. !M. R.. .Tayaker. 

Sir. N. M Joshi. 


Sir A. P. Patro. 

Sir Al)dur Rahim. 

Sir Phiroze Selhna. 

Dr. Shafa’at Ahmad Klian. 
Sardar Biita Singh. 

Mr. Zafnilla Khan. 


The MARQUESS OF LINLITIIGOIV in tlie Chair. 


The Right lion. Sir Sami-rl IIoare. Bt., G.B.E., C.M.G., M.P., Sir .MAi.<X)nM 

IIailev. G.C.S.I., G.C.I.E.. and Sir FiKnumT! Stewart, K.C.B., K.C.T.E., 

C.S.I., are further examined. 


ChnirmCiii. 

15,36,3. Secrcfarj’ of State, before you 
begin your evidence to-day. I under- 
st.nnd there is .a matter to whieb yon 
Would like to make reference ? — {Sir 
Samuel IIoare.) There were three pre- 
liminarv’ ob.servations tliat I should like 
to make. The first observation is with 
reference to tlie Memorandum that I 
have circulated. Jleinbcrs of the Com- 
mittee will see that it make.s no new 
proposals. What it does attempt to do 
i.s to elaborate what is intended under 
Clau-ses 122 to 124 and to nmke our 
I.inpKO 


object more iu'cci=e .Secondly. I would 
venture to sugge.=t to the Committee and 
the Delegates that we should re-frief the 
examination this nfternon:! to the ques- 
tion-: that directly ari::e from Clauics V12 
to 121 and from the Menuirandum that 
I havo e,irculated ; that is to ^ny, I would 
Muriresf to them that we -huuld not deal 
this aflenioon with the question of the 
Fiscal Convention and tariff .antonomy, 
a question which docs not come within 
Cl.auscs 122 to 124 at .all. I have, how- 
ever, rcceive<l a eonnnunic.ation fnnn iMr. 
■Tayaker .and Sir Phiroze Sothna asking 
for further elucidation upon ccrt.ain 
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points connected -ivith the Fiscal Auto- 
nomy Convention, as a result of the 
evidence that was heard last Friday. I 
would suggest to you, my Lord Chairman, 
that the time for that further elucida- 
tion would be the moment when we 
reach, I think it is, Section C of your 
Agenda, namely, that head dealing 
directly with tariff questions. In the 
meanwhile I should propose, in reply to 
Mr. Jayaker’s communication, to circu- 
late a Memorandum on the subject to 
the Committee, a Memorandum that it 
may well be the Committee would desire 
to publish with the Proceedings in due 
course. I think also, subject lo what Mr. 
Jayaker and Sir Phiroze Sethna say, it 
would be a good thing to circulate with 
the Memorandum the letter 1;hat they 
wi'ote to me raising a series- of questions. 


Those, my Lord Chairman, are the only 
two observations I wish to make before 
my evidence. 

There is one further point, my Lord 
Chairman. I imagine that in the course 
of our discussions this afternoon both 
members of the Committee and the Dele- 
gation will constantly have to "refer to 
the Memorandum that I have circulated, 
a Memorandum that to some extent 
takes the place of Clauses 122 to 124. 
That being so, I think it would be he's! 
if the Memorandum were circulated as a 
preliminary statement made by me to-day 
before my evidence. 

Chairman.] Thank you. I take it the 
Commit! ee is prepared to fall in ivith 
the suggestion of the Secretary of State. 
The following Memorandam is handed in. 


November 3rd, 1933. 

CONFIDENTIAL ]\IEMORANDUM No. A. 6S.— JOINT COMMITTEE ON 
INDIAN CONSTITUTIONAL REFORM. DISCRIMINATION (Paragraphs 
122-124). THE OBJECTS IN VIEW. 


McstOKANDril DY THE SeORETART OF StAtE TOR InDIA. 


1. The general principles upon which 
we have based our proposals in relation 
to Discrimination may be stated ■very 
shortly as follows ; — 

(i) S. 96 of the e.\isting Govern- 
ment of India Act, reproducing in 
substance s. 87 of the Govcrnme.'t 
of India Act, 1833, provides that 

“no native of Britidi India nor 
any subject of His Majesty resi- 
dent therein shall, by reason only 
of his religion, place of birtli, 
descent, colour or any of them, I c 
disabled from holding any office 
under the Crown in India ” 
and Queen Victoria’s Proclamation 
of 1858 contained well-lcnown 
passages to the same effect. 

(ii) In January, 1931, the Round 
Table Conference adopted the follow- 
ing resolution : — 

“ At the instance of the British 
commercial community, the prin- 
ciple was generally agi’eed that 
there should be no discrimination 
between the rights of the British 
mercantile community, firms and 
companies, trading in India and 
the rights of Indian-born sub- 
jects ” 


and recommended that these rights 
should be regulated on a reciprocal 
' basis. 

2. Our 2 )roposals . on this subject in 
paragi-aphs 122 and 123 of the White 
Paper Avere intended, broadly speaking, 

(a) to invalidate certain classes of 
legislation with the object of giving 
general protection to all British sub- 
jects in India, Avhatevcr their 
domicile, against discriminatory 
legislation (paragraph 122), and 

(b) by the same means to give a 
more specific protection (paragraph 
1231 on a reciprocal basis for British 
subjects domiciled in the United 
Kingdom. 

Close examination has shoAvn that 
it is difficult to make clear our exact inten- 
tions if they are expressed in the very 
general terms of paragraphs 122 and 123 
as they stand. A clear statement of the 
easc_ necessarily' involves exposition in 
considerable detail ; in particular, the 
attempt to deal, as the White Paper 
does, in the same sentences with boih 
companies and individuals has resulted 
in some lack of clarity'. 
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Further, the general method of pre- 
sentation adopted in paragraph 122 is 
so wide in scope as to be likely, even 
with the provisos which are attached to 
the paragrapli, to place undue restric- 
tions upon the powers of the Legisla- 
tures. Again, the form of paragraph 
123 might prevent the Indian Legisla- 
tures from imposing regulations, reason- 
able and necessarj' in Indian conditions, 
upon individuals and companies engaged 
in trade in India. 

The purpose of this memorandum, 
therefore, is to set out with greater pre- 
cision, but with no further change of 
substance than is involved in meeting 
the difliculties to which I have just 
alluded, the objects which we had in 
view in framing the proposals in the 
White Paper. 

General declaration as to British sub- 
jects. 

3. (i) It is proposed that the Con- 
stitution Act should contain a general 
declaration that no British subject 
(Indian or othenvise) shall be disabled in 
British India from holding public ofBco 
by reason only of his religion, descent, 
caste, colour or place or birth, nor, on 
the same grounds, from practising any 
profession, trade or calling. 

Special provision for persons ivho arc 
British subjects domiciled in the 
United Kingdom. 

(ii) As regards British subjects domi- 
ciled in the United Kingdom in so far as 
they are not covered by clause (i), it is 
intended, subject to what is said in 
clause (v), 

(fl) to provide that no laws res- 
tricting the right of entrj- into 
British India shall apply to British 
subjects domiciled in the United 
ICingdoni, subject to the right of 
authorities empowered by any legis- 
lation to exclude or remove un- 
do.sirable persons to exercise that 
power in respect of an individual. 
^ notwitbstandin? the fact that he is 
domiciled in dhe United Kingdom ; 
and 

(?)) to provide a special form of 
protection for British subjects dorai- 
lilOPRO 


ciled in the United Kingdom, in 
respect of the following matters : — 
Taxation' 

Travel and residence 
The holding of propertj 
The holding of imblic 
ofTice 

The carrying on of 
any trade, busine.ss 
occupation or pro- 
fession 

against statutory disabilities based 
upon domicile, re-idence, dur.ation 
of residence, language, race, religion 
or place of birth. 

Special provision for companies incor- 
porated in the United Kingdom but 
trading in India. 

(iii) regards companies which arc 
or may hereafter be incorporated in the 
United Kingdom and trading in India, it 
is intended to prevent (.subject to the 
provisions of any Immigration Law 
which may be enacted consistently w’ith 
climse (ii), and to the special provision 
as regards bounties and subsidies of 
clause (vii) (2)), the imposition in 
British India of any di.scriininatory 
taxation' or of any statutory di.s.ability 
upon any such company, if the incidence 
of that taxation or (Bsabilitv is b.ased 
upon 

the place of incorporation of the 
Company, or 

the domicile, residence, duration of 
residence, lancrunge, r.acc, religion, 
de.scent or place of birth of its 
Directors, Shareholder.s, or Agent.s 
or Servants. 

Special provision for companies incor- 
porated in India. 

(iv) In the case of a company which 
is or may hereafter be incorporated in 
Tndi.a. Bntish subjects domiciled in the 
United Kingdom will (subject to the 
speci.al provi.'=io7i= a” regards bounties 
and sub=idics of c!.au=e (vii) (2)) be 
deemed ip'o facto to comply with any 
conditions imposed by law on the 
eompanv in respect to the domicde. 
residence, duration of residence, lantr- 
Tia'-e. TOCO. reliErion, descent or place of 

*“ T.ax.'ition ” is intended to cover im- 
port' of .oU kinds, incindieg, c.c., rates and 

CCS?C3. 


m 

y British 
India, 
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birth of its Directors, Shareholders, 
Agents or Servants. 

Provisions for reciprocity. 

(v) It is, hoTvever, intended to pro- 
vide that if any restriction, disability 
or condition of the kind, and based 
upon any of the grounds, indicated in 
clauses (ii), (iii) or (iv), is imposed by 
the law of the United Kingdom (or by 
provisions having the force of law) 
affecting in the United Kingdom Indian 
subjects of His Majesty or companies 
incorporated 'in India, the provisions of 
those paragi’aphs will not apply to any 
Indian law imposing in British India the 
like restrictions, &c., based upon the 
same ground. 

Pcservation of Bills which, though not 

in form, are, in fact, discriminatory. 

(vi) In addition, it is proposed that 
the (ionstitution Act shall require the 
reseiwation for the signification of His 
Majesty’s pleasure of any Bill which, 
though not in form repugnant to thp 
prorisions indicated in clauses (ii), (iii) 
or (iv), the Governor-General (or Gov- 
ernor as the case may be) in his discre- 
tion considers likely to subject to unfair 
discrimination any class of His Majesty’s 
subjects protected by those clauses. 

ExaBa>TioNS. 

(vii) The provisions indicated above 
will be subject to two other forms of 
exception or qualification : — 

Savings. 

(1) It will be necessary to save, 
notwithstanding the prorisions of 
clauses (i), (ii), (iii) and (iv) 

(n) laws which exempt from 
taxation per.sons not domiciled or 
resident in India ; 

(h) laws in operation at the 
date of the passing of the Con- 
stitution Act (e.g., the Criminal 
Tribes Act) ; 

(c) the due operation of the 
Governor-General’s or Governor’s 
special responsibility for the 
prevention of anj’ grave -menace 
to the maintenance of peace and 
tranquillity ; 

(d) the right to legislate in the 
sense indicated in the provisos to 

• paragraph 122. 


Exceptions in regard to bounties and 
subsidies. 

(2) It is proposed that an Act, 
which, with a view to the encourage- 
ment of trade or industr^^ in British 
India, authorises the pa 3 nnent of 
grants, bounties, or subsidies out of 
public funds, may lawfully require, 
in the case of any Company not 
engaged ' in India at the time the 
Bounty Act was passed in the branch 
of trade or industry which it is 
sought to encourage, as a condition 
of eligibility for any such grant, 
bounty or subsidy, that a company 
shall be incorporated by or under 
the laws of British India, or 
compliance with such conditions as 
to the composition of the Board of 
Directors or as to the facilities to 
be given for training of Indians, as 
may be prescribed by the Act.* 

In the ease of companies engaged 
in India in the trade in question at 
the time the Subsidy Act was passed, 
the general provisions indicated in 
clauses (iii) and (iv) will apply ; 
and such companies will be eligible 
for such grants, bounties or subsidies 
equally %vith Indian companies. 

Special provision for ships and shipping. 

(viii) "While the foregoing provisions 
will go a considerable way towards safe- 
guarding United Kingdom shipo\vners 
against discrimination in their Indian 
business, these provisions must be sup- 
plemented for the ships themselves. It 
is usual in all treaties relating to 
matters of commerce to specify not only 
individuals and companies but also ships, 
where it is intended to give rights in 
regard to matters of shipping and navi- 
gation. 

There are, moreover, certain points 
which are definitely not covered by the 
general provisions oxitlined .above, e.g., 
there is no provision safeguarding ships 
registered in United Kingdom ports. It 
is also desirable to secure the right of 
United Kingdom shipowners to employ 
in Indian trades officers holding United 
Kingdom certificates of competency, and 

*This proposal is intended to give effect 
to the recommendations of the External 
Capital Committee’s Eeport, 1925. 
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to secure to sueh ofBeers that they shall 
not bo subject to discrimination. 

For these reasons it is proposed that 
a provision on the following lines should 
be inserted in the Constitution Act : — 

“ Witliout deroEration from the 
generality of the provisions Jis to 
discrimination, ships registered in 
tlie United Kingdom shall not be 
subjected by law in British India 
to any discrimination whatsoever, 
either ns regards the sliip or her 
officers or crew or her passengers or 
cargo, to which ships registered in 
British India would not bo subjected 
in the United Kingdom.” 

4. The proposals in paragraph 3 re- 
late only to discrimination bj- legislative 
enactment, in which latter ])hrase is in- 
tended to be included action by any 
person or bod 3 ’ exercising dc’egated legis- 
lative power.s. It is intended to e.xpand 
the phrase used in Paragraphs IS (e) 
and 70 (d) of the White Paper to 
“ the prevention of discrimination in 
matters afTecting trade, coinmerec, in- 
dustry’ or ships ’’ and, bj’ means of this 
special responsibility of the Govonior- 
Qtneral and Governors, to give them 
Etieh powers as are available to jirevent 
discrimination by administrative action. 
It will be realised, however, that the 
provisions relating to legislative enact- 
ments in the sense just described are 
not intended to interfere with freedom 
of contract, or for example, that the 
stipulations relating to companies should 
in any way iirevent persons de.=irous of 
forming a company from making in the 
Ai-ticles of the Cbmpanv such provi-^ions 
relating to their Directors Shareholders, 
etc., as they think fit, even though those 
provisions mnv be contrary to the prin- 
ciples laid down in clau=es (iil, (iii) 
and (ivl of fiarngraph 3. 

5. It .should be spcciallv noted that 
the proposal in clause (ii) of paragraph 
3 will not apply to British subiects 
domiciled elsewhere in the Empire than 
the United Kingdom, and, in particula'', 
will not debar the Indian Legislatures 
from imposing conditions upon, or re- 
stricting. the entry of such persons into 
India, For the grant of protection for 
the citirens of any Dominion, if such is 
desired, India will be free to negotiate 
with that Dominion, and it is intended 


that a])propriatc i)rovisious should he in- 
serted in the Constitution Act to the 
ctTect that a convention to tiiis end con- 
cluded between India and a Dominion 
w-ould operate to make applicable to the 
citizens of that Dominion tlie provisions 
relating to British subjects domiciled in 
the United Kingdom. 

G. As regards professional qualifica- 
tions, it has been proposed 

(i) tliat at the least every pereon 
now practising a profession in India 
on the strength of a British qualifica- 
tion shall bo entitled to continue to 
do so ; and 

(ii) preferably that the Constitu- 
tion should provide that no law or 
regulations made in India for tho 
purpose of prescribing the qualifica- 
tions for anj’ given profession sh.all 
have the cfTcct of disabling from 
practice in India on the strength of 
iiis British qualific.ation any holder 
of a Bi-itish qualification. 

I suggest that the Committee should 
consider quite separately the question of 
the medical profcs.=ion on which I shall 
have something to say in the com-sc of 
my evidence. As regards otlior profes- 
sions, I SCO no need for specific )irovi- 
sion in the Constitution to meet point 
(i). since tho Governor-General and Gov- 
ernors would naturally withhold their 
as.':ont from any legislation which pur- 
ported to oxprojiriato pci-soiis who have 
hecu qualified in tho pa.st. There are 
obrions difficulties whicb. I h.ave been 
unable to meet in conceding Ibe second 
request as it .‘-'.nnd.s. It is clearly 
re.a.sonnbic tliat India .sliould be in a 
position to require additional qiialifica- 
fion.s from new enfrant.s to professions 
wliieb are justified by fbe special needs 
of Indiaii conditions ; for insf.nnee. it 
would nrpt be unrcn=onnb’i' to stipuhate 
in reg.'ird to pilots tli.at. in addition to 
Ibe usual sf-a-going qualification gnmted 
bv jbe Board of Trade bore, an applicant 
sboiild be required to prove aequ.aiiitnnco 
with the jtartieular tidnl waters in India 
in which he proposed to praeti-e ns a 
pilot. 

Marqiies.s of .‘^olrstiurj/, 

l,'j,.364. Secref.ary of State. I slmuld 
apologise for the sort of qiie.stions that 
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I am going to try to put to you, but I 
know you will be the first to recognise 
that the subject is veiy complicated and 
that the complication is revealed in a 
very striking fonn in tlm idemorandum 
will eh you have been good enough to 
circulate ? — Certainly I agree it is a very 
complicated question. 

15.365. Therefore if I go over ground 
which you think is easily understood per- 
haps j’ou will have some pity on the mem- 
bers of the Committee who are not so 
familiar with the subject as you are ? — 

1 I hope Lord Salislmry and the Commit- 
tee null also show a reciprocity of treat- 
ment towards me too. 

15.366. I should just like to ask, so that 
the Committee might know, whether the 
Chambers of Commerce of the country 
have seen this Memorandum which you 
have circulated to us, because we shall 
want to know how it fits on to their 
evidence ? — No, no one has seen this 
Memorandum except the members of the 
Committee. 

15.367. Not even the Manchester Cham- 
ber of Commerce whose representatives 
were hero on Friday last ? — No, no- 
body. I can, however, say that we have 
had many discus.sions with representative 
people, and I think I am right in saying 
that upon the whole, apart from the de- 
tails, they have been in favour of malting 
the objects that we "have in mind under 
Clauses 122 to 124 more precise, and that 
i.s what we have tried to do in the Memo- 
randum. 

15.368. All the Memorandum is' im- 
portant, of course, hut the most material 
part seems to me to begin with pai-a- 
graph 3. The first sub-paragraph lays 
down the genei'al principle of equality as 
between a subject of His Majesty ' in 
Indio and a subject of His Majesty in 
the United Kingdom 1 — The general de- 
claration covers all subjects of His 
Majpsly everywhere. 

15.369. Not in the Dominions ; that is 
to he dealt with separately afterwards 1 
— No ; the general declaration covers 
every one. 

15.370. But there is a special provision 
about the Dominions later on ? — I think 
I wonld pnt it this way. I would say 
that there is a special provision about 


British subjects domiciled in the United 
Kingdom. 

15.371. Mhen we come to consider the 
subject matter of discrimination it is 
dealt with in your Memorandum on its 
legislative side and on its administrative 
side ? — ^Yes. 

15.372. If- 1 may, I will take the le^s- 
lativo side fir.st. It applies, as I said just 
now, to British subjects in India and 
British subjects and Companies in the 
United Kingdom ? — British subjects and 
companies trading, etc., in India, yes. 

15.373. It is sub-paragraph (iii) of 
paragraph 3 which deals with the rights 
of British subjects in India other than 
Indians, and then paragi-aph 4 deals with 
British subjects and Companies in the 
United Kingdom. Let me put it in this 
way ; The one deals with British subjects 
and British Companies, etc., domiciled in 
India, not Indians, and the other ^yith 
British subjects and Companies domiciled 
in the United Kingdom, not Indians. 
My object, if I can do so, is to direct the 
Committee, with the assistance of the 
Secretary of State, to where w'c can find 
evei-ything in looking throufrh the Memo- 
randum "I — ^Paragraphs 3 and 4 deal with 
Companies incorporated in the United 
Kingdom or in India respectively, I 
perfer the use of the word “ incorpo- 
rated ” to “ domiciled. ” The lawryers 
tell me that “ domiciled ” is rather a 
dangerous expression sometimes. 

15.374. “Domiciled” is -a hotter word, 
of course 1 — ^Yes. The la'\yyers tell me 
that the term of art is “ incorporated ” 
rather than “ domiciled ”. 

15.375. The Secretary of State -will for- 
give my mistake I think it would per- 
haps help the Committee if the Secre- 
tary of State could explain in a few 
words what is the difference of treatment 
between British subjects and Companies 
incorporated in India, legislatively I 
mean, and those incorporated in the 
United Kingdom. I see certain differ- 
ences such as bounties, for example ? — 
As a broad an.swer to Lord Salisbury’s 
question I would say that the treatment 
is reciprocal in both cases, and that what 
is possible for the one is possible for the 
other. The basis of it is the basis of 
reciprocity of 'treatment. '' 
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Sir Austen Chamhcrlain. 

J5,37C>. I?ec‘i})roei(j' between whom, See- 
rrtaiy o£ State *? — Constitutionally, I 
Mipiiose, between flic two Govcnimenls. 

15.377. No : we are dealing ■willi Com- 
jianies in jiaragraplis 3 and 4 ? — The 
basis o£ our proposals is this ; We 
undertake that India will not talcc any 
aetion against a British Company that we 
hero do not tjilrc against an Indian 
Conipaii}’. 

^larquess of Salishuri/. 

15.378. Ls that the onlj' distinction ? — 
You asked me for the broad answer, Lord 
Salisbury, and that is the broad answer. 

15.379. I mean there will be a diiTcr- 
cucc us regards bounties ; bow\ties might 
bo given to the one and not to the 
other ? — I understood Lord Salisbuiw in 
liis question to e.Ncludo the question of 
bounties. That is why I said my answer 
was a iiroad answer. I would prefer, if 
he ^\•ould, to deal with the bounty and 
tlic subsidy side of it separately. 

15.380. Verj- well. That is perfectly 
fair. But I would call his attention and 
the attention of the Committee to para- 
graph (iii) of the IMcniornndum. There 
it will be seen that he says as regards 
Companies which are or may hereafter 
be incorporated in the United Kingdom 
and trading in India, “ it is intended 
to i)rcvent” — I leave out a few un- 
necessary words — “ the impositioTi in 
British India of any discriniiiiatory tjix- 
ntion or of any statutory disability upon 
any such company, if the incidence of 
that taxation or disaliility is b.T^cd 
upon ” — and then there are four beads, 
namely, the place of ineoipor.'’tion of the 
Company, flie domicile, lauguaue. race, 
religion, etc., directors, shareholdei's, or 
agents or servants. Thos." would be the 
points upon which discrimination mu.-t 
not bo based under that ]>rovision. Then 
if we come to (i%') which troat« with the 
Companies incorporated in India, the 
I'hrnse is that they ai-e to “ be deeiuc.d 
ipsn facto to comply with'’ all the Indian 
laws. Xow what I want to get clearly 
before the Committee is what is the 
difference between those two things : 
between the ipso facto eompliaiiee and 
the long list of beads which apply to the 


Companies incorporated in the United 
Kingdom ? — The object of (iv), Lord 
Sali.sbuiy, is to enable a new Company 
to be .set up, against which discrimina- 
tion would not be penniisible. (Sir 
Malcolm Hailey.) The effect of (iv) is 
that as x'cgards Companies ineoriioratcd 
in India or hereafter to be incorporated 
in India, if any Statute or Regulation 
applies to All-India Companic.s which is 
based on doiiiicile, rc.--idcneo and the 
like, then it will bo held that the fact 
that ])ersons are British sulijccts entitles 
them to a.ssumc that they already comply 
with those requirements. 

15.381. That is under (lu) 7 — Under 

(ii>). 

15.382. And with regard to (iii) 
the real truth is that tiie list of sub- 
.ieefs recited in [Hi) .seem to mo so in- 
clusive that I cannot underit.and how 
the words “ ipso facto ’’ in tlio second 
p.aragraph add anything to them ? — (Sir 
Sanind Ilonrc.) Surely this is the point, 
T.ord Rniisbuiy. The point of (iv) is to 
safegttard new Companies and to pre- 
vent tl’c disal)i'ities being inflicted upon 
new Companies that would not be h'giti- 
niate in the case of old Companies. 

•Sir .Iii.stni Chamberlain. 

15.3.83. Secretary of Rta*e. is tliat 
an-wer qnito correct. 1 eeatise the tirst 
.eenlence of (iv) rums : “In the em'o of 
a Company which i.s or may hereifter 
be ineorporated ’’ — it tlicrefore npT>Iie.s 
to a Com])any already incorporated in 
India ns well as one wliieh may be in- 
corporated in India ’<• t ’hire 1 — S e? ; 
it safeguards, though, I)otb types of Com- 
panies CO far ,a.s tlie future is eonrenicd. 
In the ease of an existiiig Company some 
mov londition might he ispo-ed in India. 
In that ease, if it- i.s a British Coaij)nny, 
the Briti-b Comjmnc cammf he di-aided 
from the fart that it di.-s not comply 
with that new condition. 

Marquess of Jirailinn. 

1.5.3S-1. May T ask one oucstion upon 
that, Secretary of Rfate I ^Yonl.l you 
mind looking at parngrat'k. tivl ? I.s not 
paragraph tiv) intended to ded with 
Britisl’ .siibjcet.s domiciled in ti e United 
Kingdom who may he acting in rel.riion 
to a Company which is or rn.ay he in- 
corporated ? Is not the purpo-e of that 
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to show that these British sul)jects 
domiciled in the United Kingdom will he 
deemed ipso facto to comply with any 
conditions of the law of the eounh'y ?■ 
(Sir Malcolm Hailey.) We have to con- 
sider two types of Company. There is 
the Company domiciled in Great 
Britain which may be trading in 
India. Now the Indian legisla- 
ture could not lay do-vra with 
regard to that Company that it should 
he constituted in any particular way. All 
you can lay down with regard to a Com- 
pany that is incorporated in the United 
Kingdom and is trading in India is that 
it should pay some extra taxation or 
that it sliould be subject to certain dis- 
abilities on account of the composition of 
its shareholders or Directors, and that 
is provided for in (iii). (iii) merely pro- 
vides that if a Company is incorporated 
in the United Kingdom and trades in 
India, such a Company should not be 
subject to any disabilities on account of 
the fact that it is incorporated 'u the 
United Kingdom or that its shareholders 
are of a particular composition or class 
or nationality. Then we have to con- 
sider also the Companies which are 
purely Indian Companies, that is to say, 
Companies incorporated in India itself, 
and there the Legislature might lay 
down particular terms of incorporation 
which might inflict hardships upon cer- 
tain Companies, that is to say, it might 
declare that the terms of incorporation 
.should be such that you must have a 
certain proportion of shareholders or a 
certain class of Directors. Now the 
effect of (iv) is to say that if the Indian 
Legislature does lay down those rides of 
incorporation, which, of course, would 
apply to all Companies incorporated in 
India, then it shall be a sufficient com- 
pliance with those terms, that the Com- 
pany shall bo held to comply sufficiently 
with those terms as to domicile, residence 
and so forth if w'here the law lavs down 
that they must he residents of India or 
the like they are domiciled in Great 
Britain ; it has the same effect. 

15.385. The ipso facto provision 
applies to British subjects domiciled in 
India ? — Yes. 

15.386. Not to the Company directly. 
Is it not for the purpose of protecting 
the British subjects who are domieiliHl in 
India and are eithei* Directors or it may 


be officials of the Company incorporated 
or to be incorporated in India, and the 
provision is that these British subjects 
shall be deemed ipso facto to have com- 
plied with the law relating to the Com- 
pany. That is what the language implies. 
Is not that what is meant I — ^That is to 
protect the Company itself against any 
law which declares that the directors, 
shareholders and the like should he of 
a particular eompositioTi, and it is in- 
tended, therefore, to protect the Com- 
pany. 

Sir Austen Chamberlain. 

15.387. Take a very extreme example 
in the hope that I shall get it clear. If, 
for instnnee, an Indian law declares 
that, to be incorporated, in a Company 
of a certain type every shareholder nmst 
be resident in India, ii he were a British 
subject domiciled in Great Britain, he 
would be held to comply with that con- 
dition ?-^Yos, and therefore that is in- 
tended for the protection of tlie Com- 
pany itself. 

Marquess of Heading. 

15.388. But tlie “ipso facto” pro- 
vision applies to British snhjects domi- 
ciled in India 7 — ^Yes. And it gives them 
a recourse to the Company in conse- 
quence. Otherwise I suggest to you you 
cannot very rvell make sense of this pro- 
vision, because clearly the words 
“ ip.so facto ” apply to the British sub- 
ject and not to the Company. 

Marquess of Salisbury. 

15.389. No. (iii) applies to the Com- 
pany and No. (iv) to British sulijects “ 
— ^Both apply to Companies. 

15.390. Under 3 (vi), there is a very 
proper reserv.ation, where it is a ease ot 
snhstances and not of form, ^ving power 
to the Governor-General, is it aot i 
(Sir Samuel Hoarc.) To resenm a hil. 

15,301. Yf'herc he thinks it is likely to 
do a mischief which these _ provisions 
against discrimination arc intondea to 
prevent, if he thinks it is likely to «o 
it, even though in form it does not ho 
it, he must reserve the Bill J when 
he thinks it is likely to suhiect to 
• diserimination any class of His Maicsiy 
subjects protected by these clauses. 
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J5,392. And it applies to the Governor 
as v/ell as the Governor-General '? — Yes. 

15.393. 'J'lierc ai-e certain savings, lirst 
of al!, tlie jn-oviso, in Proposal 122, ai’c 
just mentioned ? — ^Yes. 

15.394. I do not know wlietlior the 
Secretary of State would like to s.ay 
anything about tliose proviso. It is at 
the end of the first paragraph in I’ro- 
])osal 122 ? — It is questions such as the 
alienation of land in the Punjab, and 
questions of that kind that have to be 
specifically mentioricd, otherwise it 
would bo said that we were diseriminab- 
ing against a 2 ’a,vticular class in the 
Punjab. 

15.395. Those provisos, of course, ought 
to he very carefully sUidied hj’ those udio, 
unlike my.self, are coinjietent to deal with 
them. They arc very technical and 
diflleult. Then there is the question of 
bounties. That I tliink comes under 
paragraph 3 (vii), sub-scctiou (2) ? — 
Yes. 

15,390. Ajid in tlio case of bounties, 
there is a distinction drawn hetweon ex- 
isting businesses in India and future 
husines.ses in India ? — Yes. 

15,397. As far as I undei-stand, there 
is to he no condition ns to existing busi- 
nesses, no new discrimination as to 
existing businesses, but as to future 
businc-sses, certain discriminatory con- 
ditions may be laid down ? — Y’es ; we 
take as the dimding line the dale of 
the. Subsidy Act. Until a Subsidy 
Act is passed, there can he no in- 
sistence upon the kind of conditions 
.set out in the ireraorandnm. After 
that 'we feel that it is a new chapter, 
and that if would he rc=fric(ing the Gov- 
ernment of India too closely to prevent 
its Invimr down tlrn'c kinds of conditions 
for the Post-Subsidy Act companies. 

15.395. Til the future, compliance with 
future oondifions may bo imposed, may 
it not 1 — Yes : after llie Subsidy Act is 
passed. 

15,399. So (lint ns far as brmnfic.s on 
future businc.sses are eoneemed. there 
will be. or may be. discrimination C — 
To the extent of the pcrmis.sihle ccedi- 
tions that we li.avo laid down. Xothing 
would, of eoiirse, deroiratc from the 
Govcmor-Geiierars sjieeial respon.sihility 
for snfetrnarding the position against 
discreminalion. 


15.400. \Yc are .speaking of legislation 
all tlie time, of course ? — \Vc are S])cak- 
iiig of legislation all the time, certainly. 

15.401. And under the Legislative j)ro- 
visions, he can always veto, if ho likes ? 
— Y'es ; the power of veto remains. 
Constitutionally also, under his special 
responsibilities under paragraph 18, ho 
could intervene cither in the field of 
legislation or the field of administration. 
There is no distinction drawn liclween his 
action in the one or the other. 

15.402. At any rale, to start with, as 
regards businesses after the Subsidy Act, 
then there may be certain discriminative 
conditions imposed, namely, tliat the 
Company shall be iucorjioratcd iiy or 
under the laws of British India or com- 
pliance with .such conditions ns to the 
composition of the Board of Directors, or 
as to the facilities to be given for the 
training of Indians, as may be prc.-erilied 
in the Act. All this m.av apply to com- 
i;)anic3 in India ns distinct from com- 
panies incorporated in Ibo United 
Kingdom ’? — Y'es : but they will, of oimvc, 
as Ix)rd Salisbury secs, apply to nil com- 
panies in India, both BritL=h and 
Indian. 

15.403. Yes 7 — I would also remind 
Lord Salisbury that that is. to some 
extent, a continuation of the e.xisting 
jiroccdure. Tliere have been c.'isos of 
sub.sidics given, and there have been 
cases w’licn ronditioiis of this kind have 
been laid down. 

Mnrqno.*:^ of 

15,40-1. They were laid originally, I 
think, by a Commission of Inquiry in 
1924 •? — Y'es ; Lord Reading will remein- 
ber it w-n-- during In's Viccrtiyalty. and ibo 
pnifiosals that we make now are ba-cd 
very much upon the Rcjiort of that Com- 
mittee ■wbieli was e.alled ihi' E.xtemnI 
Capital Committee. 

.Ylarquess of .s'af'Aloiry. 

15,405. Then I turn fur a minute 
the provisions jirolecting companies 
against administrative discrimination ? — 

YVs. 

1.5,400. As I understand, those arc 
going to be provided by a .slightly 
devolopcA drafting of pnoposal IS (<•) 
and proposal 70 (o'L Th.c-y ari‘ t’r.i- ^two 
siieeial responsibility para‘grap!'.-s r — ra- 
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15,40’^- That is so, is it not ? — Yes, and 
the reason is that we found that phrase 
■“ commercial discriuunation ” without 
any addition to it, was not sufficient and 
that you have to define it more explicitly 
upon the lines tliat we suggest in the 
middle of paragraph 4 of the hlemoran- 
dum. For instance, we are informed 
that it is very necessary to include ships 
by name. 

15.408. It is intended to exjjand the 
phrase used in paragraph 18 (e) and 
paragraph 70 (d) of the ^Vhite Paper 
too — and then follows the quotation 
“ the preveirtion of discrimination in 
matters affecting trade, commerce, in- 
dustry or .ships”? — Yes. The object of 
the change is not to introduce into the 
definition an}' new feature, but to make 
it quite clear what it was intended to 
cover. 

15.409. I would like to put a question 
to the Secretary of State of a more 
general character. There arc no direc- 
tory words to the Governor-General or 
to the Governor in the proposal as to 
how they are to e.vereise their special 
responsibility. The whole of the new 
Memorandum on the Legislative side 
deals with the matter in great detail ? — 
Yes. 

15.410. But when wo come to the 
administrative side, which is really the 
more difficult of the two, the op(>ration 
of the two clauses about special responsi- 
bility is left absolutely vague. I have 
no doubt that is intended by the Seere- 
tarj' of State, but I should like him to 
tell the Committee, if he will, whether 
he intends the Governor-General and the 
Governor to exercise those special 
re.sponsibilities on the same lines as are 
provided for the Legislative side in the 
other part of his Memorandum ; or is he 
leaving it absolutely vague ?— Speaking 
generally, my answer would bp Yes. We 
do not make a distinction between the 
two in our minds. As to the iiidefinite- 

of the phrase “ eommereial dis- 
crimination,” and the particular way in 
which the Governor-General or the 
.Governor is to deal with it, we have 
really dealt with commercial discriinira- 
tion in exactly the same way as we have 
dealt with all the other special responsi- 
bilities under pm-agraph 18. We feel on 
the whole that it is practically impossible 


to he very explicit and that the more’ 
explicit you become the more you create 
suspicions on both sides, both British and 
Indian, and the more likely you are to 
find in the long run that you may very 
Avell have tied the hands of the Governor 
in a way in which his hands should not 
be tied. But Lord Salisbury will see 
that this is one of the .special responsi- 
bilities, and we deal with it just as we 
deal with the other ones. 

15.411. I was going to say, of all the 
special re.sponsihilities it will he most 
difficult to administer. Would that he 
true ? — I do not think I would myself 
say so, hut it is a matter of opinion 
really. 

15.412. May T explain ? — Yes. 

15.413. I was very much struck by a 
passage in tlie Report of the Federal 
Structure Committee of the Third Round 
Table Conference which is very much in 
keeping with the evidence given by the 
Manchester Chamber of Commerce^ on 
■Fi’iday. “ The real safeguard against 
administrative discrimination must be 
looked for rather in the good faith and 
common sense of the different branches of 
the executive government, reinforced 
where necessary by the special powers 
vested in the Governor-General and the 
Provincial Governors.” Thai rcall.v, I 
think, interjirets the view of the Govern- 
ment in the AVhite Paper, does it not 1 

I think I would certainly say (and I do 
not think anyone would contradict it) 
that the real safeguard with all these 
things is goodwill on both sides, hut that 
does not in the least lessen the import- 
ance that I attach to specific .safeguards 
as an insurance against anything going 
wrong. 

15.414. But a 'specific safeguard uliich 
is the special responsibility of the Gov- 
ernor and Governor-General really ^ 
not bo able to take the place of th® go® 
faith and common sense of the differen 
persons engaged in it ? — It is a 
different type of thing, is it not ? B 
very difficult to compare the two ; t e) 
are not realty in jmri materia. 1 
not think I can say anything more 

I have just said, namely, that good 
is what is going to make 
work, but accepting all .that, I still - ) 
that supposing on one side or the o 



299 


pond will is not fortlicominp, then I think 
tJicFc powers cnii he verj' clTeetive. 

15,415. You think they can. Let us 
Jiope it will not take place, but let us 
put the ease in which there will he a 
responsible Govenimcnt, either in a Pro- 
vince or in the Centro, who would de- 
cide to e.\-crcisp unfair administrative 
discrimination against British trade. I 
know the iSeeretary of State wants to ex- 
ehide trade for the moment, so I will say 
again.st British Companies. Supposing 
there was such a case, does he really 
think paragraphs 70 and 18, even when 
they arc amended in the way he hopes, 
will be really efTcctive ? There would be 
really nothing to he done if the adminis- 
trations were intent upon unfair dis- 
crimination ?~Ko ; I should not at all 
say that. I am not quite clear what kind 
of discrimination Lord Salisbury moans. 
It is very dilTicult to deal with a ques- 
tion in Bio general. If Lord Salisbury 
would give mo .specific c.xamples of the 
kind of discrimination he has in mind, 
I think I could sliow him that the Gov- 
ernor-General’s intervention would he 
effective. 

15.416. I kippose it would be in the 
power of the Governments either in the 
Province.^ or in the Centre to make it 
very difTiciilt for a British Comp.any to 
operate in India by administrative regu- 
lations, or even more subtly by insfnict- 
ing their ofileers to put diificultie.s in the 
w.ay ? — B’uf what sort of adminisfrafivc 
regulations ? Tlere again I find it very 
difiieult to coin'inee Ijord Salisbury, if 
I do not know what is the specific danger 
that he has in mind. Setting aside for 
tlip moment .mhtle propaganda, could he 
give me an instance of the kind of regu- 
kafions that he has in mind ? 

llarqucss of llight I put u 

case ? 

Marquess of SoJishun/.] If you ple.ve. 

Marquc-ss of Zdlavd. 

15.417. The sort of case I have 
had in my mind is thi,«. Sup- 
posing a Provineinl Govominent calls for 
tenders, it nmy be for the Public TVorks 
Department, for contracts for road 
making or building or anything of tlmt 
kind, and smpposing tenders are put in 
by both Indian and British firms, and 


.supposing that the British tender on its 
merits is quite obviously the best, but 
supposing it is not accepted by the Pro- 
vincial Government, but a tender by a 
purely Indian linn is accepted, it S' ems 
to me that that is the sort of ease of 
discrimination which might aii-e. Would 
the Govenior in those eircumstances be 
justified in calling for the tenders, ex- 
amining them and saving ‘ Ko, on the 
merits of the case, it is quite clear th.at 
the tender put in by the British firm is 
the most advantageous to the Provincial 
Government ” and for tha't reason, and 
for that reason alone, laying down that 
the British tender would have to be 
accej>tcd '? — Certainly, if it was a serious 
case. I could quite imagine that there 
might be doubtful cases, in which it was 
very difficult for the Governor to convince 
himself that the tender had been givai 
we will s.av, on racial lines, but if it was 
a serious ease, then I should say, it 
would bo the duty of the Governor to 
intervene. 

Sir Au/slo) Chamberlain. 

15,418. Suppose the Governor found 
that tenders were awarded to Indian 
firms, irre-speetive of price, I supi>ose you 
would hold that that was discrimination, 
and that the Governor should interfere ? 
— I should think certainly, in a ca=e of 
that kind, tlic Governor would demand 
an enquiry and would s.atisfy himself or 
not satisfy himself that there had been 
discrimiiw'tion. If he wa= satisfied that 
there had been discrimination, he would 
intervene. 

].o,41!>. Take the ease where fender? are 
not called for publicly, Imt where it is 
alleged that the Government, b.aving 
both Indian and Briti-h firm- wc'l fitted 
to tender, calls for (end<>rs from the 
Indian firms only. Would that lx an 
occasion for the Governor to act 1 — I 
would tortainly say it would Ic a ca=c 
for the Govenior to hold an enquirv- and 
satisfy iiimself whether or not tfiere had 
been di.scriminafion. 

15.420. If he found there had been di- 
crimination. he would cinc<‘! the con- 
tract ? — I could not he.ar. 

1.5.421. Would it within bis power 
if, as a result of the enouirv*, be found 
there h.ad been discrimination, to cancel ^ 
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the contract. ?— His power is unlimited 
and undefined. 

15.422. Could he hold up the contract 
pending an enquiry ? — Yes. 

Marquess o£ Salishitry. 

15.423. I think one can see that if the 
Government considered nothing but 
tenders from Indian Companies, the 
Governor might intervene, hut, if it was 
a case not quite so blatant as that, but 
where the Indian Government obviously 
preferred on several occasions an inferior 
Indian tender to a better British one, do 
you think it would bo practical, as a 
matter of fact, for the Governor to inter- 
fere ? — I think it must depend upon what 
importance the Govcnior himself attaches 
to the particular case. I can quite 
imagine (in fact I admitted it just now 
to Lord Zetland) that there may be vei-j’ 
difficult borderline eases, in which it 
would be difficult for anyone to say 
whether this or that tender had been 
accepted for this or that reason, but I 
am assuming that whore it ready was a 
case of serious discrimination the 
Governor would certainly have his atten- 
tion called to it. These are not the things 
that happen without anybody Irnowing 
about them at alt, and in that ease, the 
Governor should inten’ene. 

Marquess of Zetland. 

15.424. The position of the Governor 
would Surely be a very difficult one in a 
case of that kind, would it not ? — That 
is a matter of opinion. We can all give 
an equally good opinion on a point of 
that kind. 

Mr. ZafriiUa Khan. 

15.425. What would Lord Zetland pro- 
pose on that ? — ^Perhaps I miglit follow 
up Mr. Zafrulla IClian’s question. I do 
not know what Lord Zetland would pro- 
pose as an alteniativo ? 

Marquess of Zetland. 

15.426. I beg your pardon ? — I do not 
know what Lord Zetland would suggest 
as an alternative. 

Marquess of Zetland.] I am not at the 
moment suggesting any alternative. I 
am discussing the proposals of the 
Government. 


Lord Hutchison of Montrose. 

15.427. Secretary of State, Lord 
Salisburj' suggested just now that if 
tenders would put out to Companies 
domiciled in India, and the Government 
excluded companies from Great Britain, 
it w’ould be a form of discrimination, but 
surely an Indian Government might well, 
in order to get over unemployment, offer 
tenders to Indian Companies and exclude 
British Companies 7 — I do not think any- 
body is assuming that in every public 
lender in India British Companies from 
liere would necessarily tender. That does 
not happen now. 

15.428. British Companies in India cer- 
tainly, but Lord Salisbury’s point rather 
was British Companies in Great Britain? 
— ^I did not take it to be so. 

Marquess of Salishttry.] I did not 
mean that ; I meant British Companies 
in India. 

Sir Austen Chamberlain. 

15.429. To get your position clear. 
Secrctarj' of State, as I understand, you 
do intend to prevent, and believe you 
have taken the- proper measures to pr‘e- 
vent, improper discrimination between 
two companies incorporated in India on 
any gr-ound of r-aec ? — Yes. ' 

15.430. But you would not treat it ns 
art improper discrimination, as I under- 
stand your White Paper, if the Indian 
Government, to encourage the growth or 
creation of an industry in India, placed 
an order with a company, whether British' 
or Indian, incorporated in Lidia, and, 
impartially as between those two, but 
excluded companies established elsewhere, 
even though they were established in the 
United Kingdom ? — Certainly I should 
not regard that as discrimination. 

Major Attlee. 

15.431. May I follow that question up ? 
Would you regard it ns discrimination if 
a Promncial Government restricted its 
tenders to companies operating in its own 
Province ? — I think it must he a case 
that must be judged ■ on its merits, but 
my uninstructed view at the moment 
would be that it need not necessarily be 
discrimination any more than it is dis- 

■ crimination in the case of a great local 
authority here giring a preference to 
industrj' within its borders. 
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Mr. M. R. Jaijakcr. 

15.432. Is (he Secretary of State aware 
that at tlie present moment the policy 
of many Provincial Governments is to 
pnrcliase tlicir stores from manufactories 
cstal)lislic(l under their own supervision 1 
For instance, the Pimiali Government 
l)uys its stores from place.? which are 
under the direct supervision of the 
Purijal) Government and in whicli those 
aiticle-s arc manufactured ? — I think tlint 
is so. 

I)r. Shafn’al Ahmad Khan. 

15.433. Otlicr Provinces do the same, 
I tliink ? — Yes ; that is not the kind of 
discrimination tliat wo are contemplating 
in these Proposals. That is something 
diticrent. 

Sir Alcbar Tlydari. 

15.434. Then that would not he im- 
plied in making incorporation of com- 
panies Federal ? — It all goes to show, Sir 
Akbar, that those cases must all be 
judged upon their merits, but, generally 
speaking, I can see no objection to a local 
govcnunenl giving preference in certain 
cases to works of certain kind.s. That is 
not the kind of discrimination that we arc 
attempting to meet and t<i protect our- 
selves against in the Proposals. 

Mr. M. R. Jayakcr. 

15.435. This is what you mean, Secre- 
taiy of State, four lines below ; “ It is 
not intended to inferfere with a freedom 
of contract ” 7 — ^Ho, Mr. .Tayakcr, that is 
a somewhat different point. For instance, 
people coming into a partnership, or draw- 
ing uj) Articles of Association ; it is all 
that category of cases that we have in 
mind there. 

15,430. Yon do not mean to refer to 
the freedom of contract of a Provincial 
Government to enter into a contract with 
a manufacturing company on such terras 
as (he Provincial Government likes. That 
would be included in it, would it not ? — 
Fo. This wa': another category of easc< 
that we had in mind. 

Marquess of Reading. 

15,437. I want to be clear, if I can, on 
the matter of .so-called discrimination, 
which is to be penni.ssive, that is to say. 
it applies only to companies incorporated 


after there has been some law granting 
a Imunty or a subsidy 7 — Yes. 

15.438. As I understand what you pro- 
pose here, the only exception to be made 
to your general rule against (iiscriminn- 
tion is that in regard to companies not 
yet incorporated in India, if they do 
become incorporated in India after the 
granting of the bounty and subsidj-, and 
for the purj)osc of getting the benetit of 
(hat bounty or .subsidy, then (hey may 
be made subject to the.=e condition.?, that 
is, putting it briefly, to the rupee capit.al, 
to the number of directors and also to 
facilities for training of Indians. Tho.se 
are the only exceptions you make, are 
they not 7 — Yes, with this one reservation, 
the company need not ncce.-sarily become 
incorporated in India. The phrase wo 
use is, “ company trading in India.” 

15,430. Yes, hut I thought one of the 
conditions was that it must be incor- 
porated in India 7 — No, that i.s not so. 

Sir Phirnec Srthna.] But if it is to get 
the benefit of any bounties. 

Marquc.'s of Reading.] If yon look at 
the beginning of paragraph (2), where 

you arc dealing with the conditions 7 

— It is for a new Company, Lord 
Beading. 

15,440. I said so. I said a Company 
incorporated after the grant of a bounty 
or subsidy 7 — Yes, that is right. 

15,-1-fl. That is what I was putting to 
you. Tho.se three conditions applv 7 — 
Ye.<=. 

15.442. TJiat, I understand, is only 
done for one purpo.se ; that is to s.ay, 
when in India there has been a grant 
of a bounty or subsidy wliich ivould ajiply 
to nil Companies trading in India and 
incorporated in India, it is to jweveni 
Companic.s coming and incniporating 
tlieinselve.s in India for tie' purpo-,-- of 
getting a bounty or suti.jdy Hint ticse 
three conditions are imposed ? — Ye-'. 

15.443. I may remind y<.u tluu that 
was the very question whieti v.a- ni-<.d 
m'tli the Manchester Chamber of Com- 
merce and that was the tiue.-liori which 
was put to them, and they .ngrr-cd that 
that w.a.s not unreasonable f — Ye,-', I was 
ranch interested in their answer : 1 was 
not .snrjiri.scd at it : but thi.s. generally 
speaking, is the proposal that wa,s mad'- 
by the Exfomal C.apit.al Committee, and 
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I tliink durin" the last two or three 
years in our discussions it has been 
generally accepted, anyhow h5’ a great 
many people. 

15.444. They gave these answers to 
Questions 15,270 and 15,271 quite defi- 
nitely, that they did not regard it as 
unreasonable. The only other point that 
I wanted just to ask you about, bceausc 
it is to some extent new, it this. It is 
with reference to ships and shipping. I 
do not want to go into it in any detail. 
The substance of your expansion of the 
meaning of the terra “ Discrimination ” 
is so as to include ships and shiiiping 
and British sailors, fi’om eajitains down- 
wards, who are trading in those ships 
so as to give them protection. That is 
the object of it, is it not ‘I — The object of 
it is not to include any new categories. 
We had always intended to include ship- 
ping, but the lau-yers told me (I do not 
know whether Lord I’oading will confirm 
their view) that a ship has a curious 
entity in the field of law ; it is neither a 
person nor a Company, and you can do 
thing.s with ships that you cannot do 
with peoples and Companies ; Ihei'efore 
you must mention ships by name. 

15.445. You have really only expanded 
the language for the purpose of making 
clear the interpretation that must be 
put upon it ; it is nothing more than 
that 1 — Yothing more at all. 

Lord TtanlfiUonr. 

15.446. Only one or two points, Secre- 
tarj' of State. In paragraph 5 you say : 
^‘It is intended tlmt appropriate pro- 
visions should be inserted in the Con- 
stitution Act to the effect that a Con- 
vention to this end concluded between 
India and a Dominion would operate to 
make applicable to the citizens of that 
Doitiinion the provisions relating to 
British subjects domiciled in the United 
Kingdom.” Am I right in supposing 
that by such a Convention between India 
and the Dominion the.'p paragraphs 
already relating to the United Kingdom 
could he embodied ns a whole, but neither 
with addition nor snhtrnetion ; they 
could not make the po.sition of a 
Dominion innro or less favourable than 
that of the United Kingdom ? — I .should 
not like to say that an .agreement be- 
tween India and a Dominion must 


necessarily take exactly this form. We 
were anxious, however, to put in an en- 
abling clause to show that we should 
welcome the accession of Dominions pro- 
vided that India and the Dominions 
agree upon these lines. It is more in 
the nature of a pointer than a definite 
condition that they can only accede 
upon this or that explicit tenn. 

15/447, But would it be possible to 
give the Dominion or to give the United 
Ivingdom preferential treamtent in such 
Conventions ? — I can imagine that India 
might make different agreements with 
dijl'erent Dominions ; but what we were 
anxious to show was that this was the 
Iiaitcrn agreement so far ns reciprocity 
goes, in our view. 

15,448. You will not suppose I am sug- 
gesting it ns at all lilccly, but lake a 
possible instance. Could they make a 
reciprocal agreement with the Irish Free 
State to the detriment of the United 
Kingdom ? — We are not dealing, of 
course, with tariff questions now, and 
offhand I cannot tliink of what kind of 
agreement of that kind they could make. 
Lord Knnkeillour, if you take the baris 
of the agreement hotween Great Brit.aiu 
and India, tlio basis of full reciprocity. 
I do not see how any Dominion eould 
get a hotter agreement than that. 

15,440. No. I do not want to argue 
the merits ; I was njion the construction 
of it more or less. The words say that 
a Convention might operate to make 
applic.ahle to the citizens of tlmt Do- 
minion the provisions relating to British 
subjects domiciled in the United King- 
dom. Those words on the face of them 
might be construed ns meaning those pro- 
msions and no more and no less 7— They 
could not mean that ; it is not intended 
to mean that. It might mean less, Inn 
I cannot eontcmplate it meaning more. 

15.450. In fact those words would ex- 
clude its meaning more ? — ^No, the words 
would exelndc nothing, hut I cannot con- 
ceive of any agreement that would mean 
more. 

15.451. I do not want to pursue 
further. Then I have got a little d'®' . 
eulty in construing .sub-paragraph UP 
of pai'agraph (2). Sub-paragraph UW 

begins by saying tlmt “ The pre/’’^'® 
indicated above will be subject to 
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other forms of exception or qualifica- 
tion ” ; that is, among others, sub-para- 
grnpli (vi) ■'vill be subject to two forms 
of exception or qualification ? — ^Yes. 

15,452. Tiien when you come to para- 
graph (2) it reads as follows — I am leav- 
ing out words which are in a sentence 
in a bracket : “ It is proposed that an 
Act, which, with a view to the encourage- 
ment of trade or industi'y in British 
India, authorises the payment of grants, 
bounties or subsidies out of public 
funds’’ ; thou it says : “may lawfuly re- 
quire ” — then I leave out other words — 
or complianco with such conditions as 
to the composition of the Board of 
Dircctoi's or as to the facilities to be 
given for training of Indians, as may be 
prescribed by the Act.” Now what I 
want to Icnow is whether, supposing a 
Bill or ail Act proscribing such com- 
pliance is deemed by the Governor- 
Gfneral to be contrary to sub-paragraph 
(vi) above, which is going to prevail ? — 
Sub-paragraph (vi) is unlimited. 

15.453. Sub-paragraph (vi) is un- 
limited and will certninlv prevail over 
those words about compliance, etc. ? — 
Yes, it will. 

15.454. The only other thing I want to 
ask is this : Having regard to the 
great comple.xity of this subject, would 
it bo possible for the Secretary of State 
to bring up in a proper legal draft the 
provisions embodying these proposals, 
before the Committee reports ? — I should 
not like to give the ifiedge ofTliand, but 
I will do my best. 

Sir Joseph Nail- 

15.455. IVould you refer to sub-para- 
graph (iii) ? I think you have made it 
clear that that reference to the British 
subject Avas to avoid discrimination 
against a Company Avhich happened to 
have_ any British resident or person 
domiciled in Great Britain on its Board 
or as a shareholder. Under this sub- 
paragraph (iv) such a Companv’ having 
•ne or more United Ivingdom subjects 
associated with it would be regarded as 
complying with Indian law. Turning to 
Tmragraph (2) as an exception, i.s it not 
the ca«e that the bounties and subsidies 
to^ which paragraph (2) refers would be 
Avithhold in the case of a new Company 
or could be withheld in the case of a new 


Company which did have one or two 
United Ivingdom persons on it ? — Yes, 
that could be so. 

15,456. Therefore that would be a dis- 
crimination ? — Yes. We have drawn 
attention to the exception that it Avould 
mean. 

15457. I take it that this paragraph 
(2) is explaining Avhat it meant by pro- 
posal 124 ?— Yes. 

15,458. Is it unreasonable to suggest 
that proposal 124 docs in fact open up 
a new channel to discrimination ? — No, 
it does not ; it goes on with the present 
system. There arc Companies now in 
India — I can recall one, a Fl.Aung Com- 
pany, that receives a subsidy and in 
Avhieh conditions of this kind do exist. 

15,45.0. That no United Kingdom resi- 
dent should be associated Avith it in any 
Avay ? — I Avould not say that, but that 
the capital should be a Bupee capital ; 
the Company .should be incorporated in 
India ; the Directors AVould be such-and- 
such. and so on. just exactly as we do 
here Avith the Imperial Airways 
Comi>any. 

15.460. I quite .appreeinto the inten- 
tion ns indicated just now in answer to 
I,ord Keading. but do these words not 
in fact e!:al)!e a dl.t-orimination to be 
draAvn between' two new Companies, one 
of Avhich may be wholly Indian ; the other 
limy be Indian in general but may in 
f.act include one or tu’o United King- 
dom residents ? — (Sir Malcolm Tlnilcp.) 
The intention is that as regards new 
Companies all that the Legislature Avould 
say is that in order to earn ,a bounty or 
a subsidy you should haA-e a certain com- 
position of capital that is to say. Rupee 
capital, and that your Directorate should 
be of a certain class. It would not ex- 
tend to their being able to debar the 
Company from eligibi’ity on the ground 
that they contain some proportion of 
British c.anital or a certain number of 
British Directors. 

15.461. I appreciate that intention, but 
my point is that the yiemor.''nduni does 
not sav so. Under the M'^morandnm 
paragraph (2) distinctlv cancels the iv^n 
facto provi.s-ion in pnr.agrnnh 3. sub- 
paragraph (iv), 5=0 far as bounties are 
concerned in the case of new Comnanics. 
It may be a niistake. but I put it to 
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thp Witness that as the Memorandum is 
drawTi and as proposal 124 is drawn they 
do in fact enable that discrimnation as 
to domicile or birth to be enacted here- 
after ? — (Sir Samuel Iloare.) They do, 
and we accept that ; and the ^Manchester 
Chamber of Commerce accepted it last 
Friday. 

Sir Joseph Nalll With gi-ent respect, 
I do not think the Manchester Chainbor 
of Commerce ■nntnesses last Friday 
understood this discrimination which I 
am endeavouring to indicate is now 
possible. 

Earl of Derby.] No, I do not think 
they did. 

Sir Austen Chamberlain. 

15.462. As I understand, Secretary of 
State, if it is the ease of a new com- 
pany incoi-porated, not doing business in 
India before the Subsidies Act passed, 
the Subsidies Act might say that to earn 
the subsidy not only must the capital 
be rupee capital and the company incor- 
porated, be incorporated in India, but 
that eveiy shareholder must be resident 
in India or domiciled in India, and 
every servant and director of the com- 
pany domiciled in India ? — Sir Austen’s 
question was dealing only, was it not, 
with new companies after the Subsidies 
Act 1 

15.463. Yes 9 — As our proposals stand 
now, there could be discrimination of 
that kind. 

Marquess of Reading.] Is that so ? I 
am very anxious to understand it, because 
if it is it would make a veiy great 
difference. As I understood it, tlie only 
point of exception is as a condition of 
eligibility for the grant of subsidy or 
bounty, three conditions may be im- 
posed, but none of those conditions im- 
poses, first of all, that all the share- 
holders must be Indian ; so far as I have 
understood, although I agree that there 
is no provision as regards the number 
of directors, I have always undei’stood 
hitherto that the provision has been 
with regard to the number of directors 
a reasonable number, and certainly lias 
never been held to include all the 
dii'cctors. I agree there . is no con- 
dition of that kind. I thought it was 
going to be cleared up. 


Sir Joseph Nall.] Would Lord Read- 
ing allow me to put it in this way 7 — 
The ipso facto provision in paragraph 
(3), sub-paragraph (iv), relates to the 
birth, colour, creed, and so on, of an 
individual. Paragraph (2) at the 
bottom of page 5 says that that shall 
not apply in the case of bounties to new 
companies. 

Marquess of Reading.] I do not under- 
stand it to. 

Sir Joseph Nall.] Or it need not apply. 

Maiquess of Reading.] I do not under- 
stand it so, because, if you look, the pro- 
vision that we were referring to about 
the ipso facto provision is in the case of a 
company which is or may hereafter be "in- 
corporated in Lidia, so, prinia facie, it 
would apply to that. Then, of course, 
3 mu get to what we call the exception 
clause ; that is the one relating to the 
grant of bounties and subsidies, but the 
only provision with regard to that is as 
to the condition of eligibility for a grant, 
bountj' or subsidy. To that extent it is 
an exception. 

Sir Anstcri Chamberlain.] That excep- 
tion is that all the directors are Indian 
and all the shareholders are Indian. 

Marquess of Reading.] Prom the time 
this lias been introduced there has been 
no question of all the shareholdci's being 
Indian. 

ITtdicss.] What we have in mind are 
the recommendations of the External 
Capital Committee which reported in 
1925. I could have copies of it circulated 
to members of the Committee ; but, if 
they will refer to it, thej’ will find, on 
page 16, that these are the condition's 
that were recommended by the Com- 
mittee, and these are the conditions we 
ourselves have in mind : (1) Reasonable 
facilities to be granted for the trading of 
Indians ; (2) in the case of a public com- 
panj’ that it should be formed and regis- 
tered under the Indian Companies Act ; 
(3) that it has a share capital, the 
amount of which is expressed in the 
Memorandum of Association in rupees ; 
and (4) that such proportion of the 
Directors as Government may prescribe 
consist of Indians. 

Sir Austen Chamberlain. 

15,464. The Secretary of State will ob- 
seiwe that he has omitted the qualifying 
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from before 
fnciJitics It may be only an over- 
sight ; and that there is nothing' (o ^av 
a proiiortion of the Board of Birectore 

like nboiit the composition of the Board 
of Director 7-Ycs ; I think that mane 
an error n, drafting. In ariv ca^e Sir 
Austen will see that these con^litioim arc 

must 

S.fclfcXit’ "“■'“''"■I 

15, ‘105. 1 es. I have been very imieh 

Iinns put in the proceedings before flii^ 
Committee; and therefore I fhiidc Is 
'cry necessary (hat thn » 

shoiilrt nvr.,...- ■'o • ^ * . '-■'O'eriiment 

rt e.\prcss their niennin'’' nrcciselv • 
.and that we 'should have if w^ w^ ii ’ 

'lint bn listen has .pist said. 


mhs.Mtnf f homities and 

sj^sidies 7— Lxactly ; that is what I have 


Sir Joseph Xall 

born or domiciled in this comitrv fs IW 

ioned"-^°'‘l company men- 

lic Oofinifely to 

complying with a provi- 

HZm 

Ocfinitelv I.n- provision 

'iciinuelj has cancelled t hi.« snb-n-ira- 

graph which snv= • « mi ■■> <0 pain 

dicated li;“. ^ Pro\nsions in- 

othor r will he subject to two 

one of p-'^cepfion or qualification.” 

^i£ The"'nr""" 

(ivl slni) P oxosions of sub-paragraph 
im^ne 7^«PP i’- I do not want to 
SlnTc win’)^ ^ Secretary of 

view tldl V further to rc- 

’■'XenBon of Tb "i® "PP‘'i’'.onS.v the 

to tlin n ‘7 Seport he has just road 
0 the Committee is not, in fact; referred 

5ve mSI \ ^romorandnm 7- 

Port n7! ■ p reference to the B<‘- 
>o|[fe ft. pcrhajis before ve 


Sir Reginald GraddocI:. 

would °HI P“'"f ^ 

I Sccretao- of 

stand ^ 'inder- 

stand uhat is covered c.xnctly. i will 

H^Lb P‘''"ff^'opl‘ 3,‘snl)-)mra- 

nithei'to H r Alcmorandum. 

nn li ^ o- ‘^’so'jssion has been chieflv 
on the cfiect of the bounties clause, but 
at the present moment, or when Uii-- 
Comstitution Act is passed, mil H be pot- 
Mhle for the Indian Government to re- ‘ 
quire the companies incorporated in the 
United Ipngdom, .sterling companies t" 
convert themselves into nipce companies 7 
lliere are many sterling companies in 
i'mghind now who are trading in India 
in one form or another. Will it he poh- 
Mble for Iheni to he required to convert 
Ihmr capita from sterling into rupees 7 
i^o ; . and I cannot see. even if the 
iederal Government wished to do that, 
ho'v hey could do if. If Sir Bcginnld 
Craddock will look at sub-paragraph (iii) 
lie will see that any attempt of (hat kind 
would he ultra vires, 

Li.dfin. ^Vould it he a statutory dis- 
ability Imscd upon domicile hceause an 
iiKlian Company incorporated in India 
would have rupee eapilnl as a matter of 
course ?— An.yhow, I think itis thoroughlv 
well covered in the -''lemorandunu If it 
is not, it M'ould he certainly covered in 
any Act of Parliament. 


i 

^fv. Hf. if. Jagaher. 

Sltnt^'"whethe”^'tt^ Sccrctarv of 


iMiss Pirhford. 

15,470. If in any future Subsidies Act 
which would lay down certain condition.-- 
sneh as are outlined both in the Memo- 
randum and in the White Paper, 
.supjiosing one of those conditions were 
that all the directors had to he of Indian 
imtionalily. woidd not then that Act he 
in itself discriminatory 7 — I think it 
might he. It would dejiend upon the 
promsions in the Act. If it were, of 
course nothing derogates from the power 
of the Governor-General and the Gover- 
nor to intervene in their field of special 
responsibilitie-. 

15,471. Therefore, if it were la id to be 
discriminatory, all the other protection'- 
as to discriminatorj' legislation would at 
once apply 7 — ^Ycs. 

ij 
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'!!• Marquess of Salishury. 

16j472. I only want to ask the Secre- 
tary of State this question. He and I 
agreed how %'ery complicated this matter 
was at the beginning. I am sure the 
Committee, if I may say so, would very 
much appreciate it if he could let us have 
tlic actual draft of the sort of clauses he 
contemplates — the bounty clauses. Lord 
Ra'likeillour has already suggested it to 
liiiu' ? — ^Lord RitnkciUour asked me a 
siiiiilar question, and I said that at some 
time or other I would certainly tiy to 
do so. I could not do it ollhand. 

li>,473. Perhaps you would consider 
that, , would you ? — Certainly. 

7 

Sir John Wardlaiv-Mihie. 

15.474. The questions I specially wanted 
to as)f, the Secretary of State arc those 
whiel^have been partly put by Sir Joseph 
NaU, and I understand that Sir Samuel 
is going to reconsider Clause (2), in 
whichjiQase I ■jyill not pursue that matter 
any further “? — Yes ; but do not let us 
talk, about a clause here. "We ai'o dealing 
with a ]Memoraij,dum, and I should like to 
make it quite clear fiiat what wo arc tiy- 
ing to do in the Jlcmorandum is not to 
set out a series of clauses of an Act of 
Parliamejtt,^ but to show the Conunittoe 
our intentions. Those being our inten- 
tion^, ,wp should then hope to put them 
into statutorj' form in due course. 

15.475. I am sorry ; I used the m’ong 
u ord when I said “ clause.” If you are 
going to reconsider that question of 
ilirectors and reasonable facilities, I do 
not want to carry the matter any further. 
I lya^ptpd, however^ Sccretaiy of State, to 
ask you a queslion regarding the re- 
ciprocal part of the Memorandum which 
is contained in sub-paragraph (v). I do 
not desire to raise any objection to it, 
except to ask you whether you have con- 
sidered in exactly this fom it is actually 
equal pi its ellect. For example, what is 
in my mind is this : Is it not possible 
that in this c'ouiitry it might he neces- 
sary, say, in the ease of companies which 
make armaments, to stipulate that such 
companies making armaments, and at the 
same time perhaps maldng other kinds of 
steel or iron work, might have to bo 
British companies domiciled in this coun- 

— That would be a natural condition. 


1 suggest, to set up ; but is it not possible 
that India might ‘say that these com- 
panies, because this exists in Gieat 
Britain, should be ban-ed from tendering 
for ordinary materials in India ? I do 
not Icnow whether it has occurred to you, 
but it seems to me there is a pos'^ible 
loophole there. I only suggest it ?— I 
will take note of what Sir John 
Wardlaw-Milne has just said. I think 
it is a point my advisers have had in 
mind. It is not new to me, but I will 
keep it in mind. 

15,475. I only ask for information, 
because I regret to say I am very ignor- 
ant about it, but I take it paragraph 5 
is an entirely new proposal as regaids 
the jiosition between India and the Do- 
minions ? — YThich paragraph ? 

15.477. I do not refer to immigrant--, 
from the Dominions so much as to the 
liosition of Dominion Companies, or com- 
panies trading with India domiciled in 
the Dominions. As I understand this, in 
future whctlier they wilt he allowed to 
cngag(“ in the trade of India will entirely ' 
depend upon the agreement between the 
Dominions and India ? — The Dominions, 
of course, are equally entitled with any 
British Nationals to the general protec- 
tion against discrimination and dis- 
ability. In the case, however, in which 
Gi’ent Britain, from the fact of its long 
association witli India is receiving foi 
itself reciprocal treatment witJi ludi.i 
there we felt that it was a matter of 
negotiation between the Dominions and 
tho Government of India as to whether 
they should receive the additional ad- 
vantages of reciprocity or not. It 
therefore for the Dominions to negotiate 
agreements with India either upon the 
lines upon which we are making this 
agreement or upon other lines. 

15.478. But in each case, it would have 
to be a separate agreement 1 — Yes. 

Mr. M. B. JayaJccr. 

15.479. May I point out that what you 
are doing in that part of the 
randum is in complete accord ^tn t ^ 
Report of tho Second Round Table on 
ference at page 67 ? — That is so. 

15.480. 'Wlierc it is stated “R 
be for the future Indian Legislature 
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(li-cidp ivlicflipr and (o wJiaf. cxfout sucli 
rifjlifs Klioiild 1)0 accorded to others than 
individuals oi'dinnrily resident in tl)c 
United King-doin or companies registcml 
lliero, snl),iccf, of coui'se, to similar rights 
being areordcd to residents in India and 
to Indian Companies.” You are nowhere 
departing from wlnil was at one lime the 
understanding at tlio Eonnd Table Con- 
ference ? — That is so. 

Hfr. Zafrulla IChau.] lilxccpt in one 
particular to whieli attention will be 
drawn ? 

Sir Job)) M^arilhur-Milnr. 

15.481. I am not .suggesting you are 
departing in any way from the Itoiind 
Table Conference, but I was particularlj' 
interested in what was to be tlio po.sition 
of the Dominions' ; and the Hound Table 
Conference, if I 'niay .say so, ivitii great 
re.spect, does not perhaps afl'ect their 
views of the matter. I only wanted to 
Itnow whether this was )i new projm.sid .’ 
— 1 do not wajil to l)e i)edantic about 
word.s. It is not a completely now pro- 
posal ; it is a proposal that wo have di.s- 
enssed a good deal within llie la.st two 
or throe years. 

15.482. On paragrni)h 0, you mention a 
ditbcnlly of which you give jin illu.slra- 
tion at the end, about |ireseribing addi- 
tional qualifications for new entrants to 
professions ; but docs not the word 
“ qualification ” really cover your diffi- 
culty ? If qualifications could bo c.slab- 
li.“hed, the fact of a local knowledge of 
some sort being required, whatever the 
profession, would operate equally 'o-itli 
anybody who applied, would it not ? The 
qualification clause appears to me to 
cover it ? — TJic point in our mind was 
this : In eertain cjiscs, the British quali- 
fication would not bo sufficient in itself. 
Take, for instance, the case of an 
accountant. It might bo necessary for 
an accountant to have a eertain know- 
ledge of Indian Company Law. It would 
also bo necessary for a jiilot to have, not 
only a knowledge of soamaii'^liip, but al.so 
a knowledge of the tidal waters in which 
be was acting. It might also be neee.«- 
sary for a Jilines Jlanager to have a 
knowledge of the Indian Mining, Legis- 
lation. It is cases of that kind that we 
have in mind. 

L109EO 


Sir J'oliti Wardlan-Mihu'.] I thought 
perhaps the basic qualification would 
cover all applicants and the rest ‘ \vmdd 
follow, hut I do not pres.s it. I see your 
difiicnity. 

Marquess of Beading. ' ^ 

15.483. Jlay I a.sk a question upon 
that ? I notice tlie word.s arc very, wide 
in parng)-n])h 5, tlie jmragraph to which 
.Sir John IVardhaw-Jlihie ijas called 
Jitlention. “ It is clearly reasonable that 
India .‘should he in a position to require 
.•iddilioiial qualifications from new en- 
trants to profe.ssions wliieh are, justi- 
fied by the special needs of Indian condi- 
tions.” Docs that language aj)i)ly to 
the Bar ? The langiinge is wide enough 
to cover it '? — A.s lx»rd Heading knows, 
the position with regard to the Bar, I 
think, is that no English barrister ha.s 
the right to practise in India at all. He 
has fnvt to he made an advocate and 
(hen he has to get ccriain other (|nalifica- 
tions ? — (Sir 3faIcolm Thlilcij.) The High 
Courts merely admit barristers n-s advo- 
cates wlio comply with certain - condi- 
tions .such ns luiving stndicd'in cliamhers. 
They do that under their own j)owcrs. 

15.484. Tliat applies to all Jlcmbcrs of 
the Bar, or (ho I^epI Prdfe.ssion. ^ It is 
not cspcci.ally applicable to', the English 
Bar 7 — (Sir Samuel Jloare.) It does 
exactly what we h.ave in mind here : it 
adds something to an English qunlifien- 
fion. 

15.485. It is not intended to do more 
(hnn that : there liavc been questions dis- 
cussed at considemhle lengfh about that- 7 
—I do not follow how that differs from 
the eases I have just given about the 
pilots and necomilants, and so on. In 
each ease, something more i.s rcquirwl in 
India than would qualify the pariienlnr 
jirofe=sional nuan here. 

Lt.-Col. .Sir 77. Gidney. 

15.480. It is not so in Medicine ?— L 
was dealing with eases like those I men- 
tioned. 

8ir IJu'Deri Carr. 

15.487. Jlight I put a further question 
to the Secrct.ary of State on th.af b.-caufe 
it is of such Iremcndous imporfanee to 
the British professional man in India, 

rt 



308 


Mid it seems to me, in regard to the 
additional qualifications, tliat -what _we 
sholild object to would be if IndiaJi 
qualiflyations^’ha'd' to be gained wben 
British qualifications had been granted 
for '^identical purposes ? — could not 
quite hear. 

15,48^. if Indian qualifications had to 
be gained for the identical purpose for 
which'"' British qualifications had been 
granted ? — Yes. .j ’ 

15,489. May I illustiate it ?— The 
Memorandum takes jiilots. To erit'dr the 
pilot .service, one requires a qualifica- 
tion from the Board of Trade ? — Yes. 


15,490. Tn addition they have to seiwe 
as leadsmen and gain their expeiicnec 
and become fully qualified pilots before 
they can handle a vessel. What we 
'ivishcd to guard against was that the 
Board of Trade original certificate which 
qualified tliem for the Pilot Service 
should not be accepted in India, but that 
•some future Legislature might .say : 
“Only those who hold an Indian Board 
of Trade Ceitificate shall be qualified for 
the Pilot Sorvieo-’’ ? — The practical diffi- 
cult}'' is to find accurate language with 
which to carry out Sir Hubert Carr’s 
intention. If he could help us in the 
way of findinc a fomula we should be 
very much obliged. What we have in 
mind is not the kind of discrimination, 
an example of which ho has just men- 
tioned. but the permission to the Indian 
Govaaimont to impose the additional 
neees--’ary qualifications of which I liave 
.fust ventured to give some examples. 

Sir John Wafdiaw-Mthie.] That is 
why 1, ventured to* use the words “basic 
qualifications.” 


Sir Snbert Gnrr.J We do not want to 
have to duplicate them in India if they 
have been gained in England. 

Lt.-Col. Sir Hj. Gidney.} I speak sub- 
ject to porroetion, hut I believe I am 
cornet in ^ stating , that at present the 
only_ certificate accepted by the Pilot 
Bunna is the Board 

fothiifelse 

m.- Zafrxdla Khan.] What we are 
|.™ssmg IS what may happen in th^ 


Dr. Shafa’at Ahmad Khan. 

15.491. It may be necessary to have 
additional qualifications 7 — I think that 
may be so. 

Lieut.-Colonel Sir H. Gidney. 

15.492. To follow up Sir Hubert Garris 
question you come later on to reci- 
procity in examination ? — do not quite 
follow that point. 

Sir Hxibert Carr.] I have further 
questions on the professions when my 
turn comes. 

Chairman.] I do not know whether 
you wish to go any further in that 
matter now 9 

Sir Hubert Carr.] No, not until my 
turn comes. 

Mr. Moryan Jones. 

15.49.3. May I ask you one general 
quc.stioii in regard to these provisos, 
Seeietary of State ? Is there any pre- 
cedent for these in connection with the 
Constitution Acts apjilied to otlier parts 
of the Dominions ? — Offhand J could 
not say whether there was or there was 
not I would imagine there was not, 
and I would say the reason why \ve 
include them in an Indian Constitution 
Act is due to the nature of the partner- 
ship bctw'cen British and Indian trade 
over many years. The position is quite 
different ns compared with that of any 
other Dominionj if you take the great 
British interests that have been created 
during the last 150 years. 

15.494. As I see it, Sir Samuel, you 

provide in respect of two forms of taxa- 
tion. Yon provide against taxation 
generally and against discriminatory 
taxation. Let me leave discriminatory 

taxation alone for the moment. Will 

you turn to paragraph 3 ? It is only 
discriminatory taxation. 

15.495. Then perhaps I am entirely 

UTong in my reading of the position 
If you look at paragraph 3, you will 
find in (ii) (b) (I will read the super- 
scription first) : “As regards British 

subjects domiciled in the United 

Kingdom in so far as they are not covered 
by Clause (i) it is intended subject to 
what is said in Clause (v) . . . . 
proyido a special forin of protection tor 
British subjects domiciled in the Umted 
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ICint^doni, in respect of the following 
ninlters", and then follows the mutters, 
and the first matter is taxation. Then 
you define taxation, “ ' Taxation ’ ” (wc 
are told) "is intended to cover imposts 
of all kinds, including, for example, 
rates and cesses.” Am I right in sup- 
posing that that means that a Britisher 
wirrying on business in India' but not 
domiciled in India is exempted in respect 
of taxation 7 — ^No. 

15,490, I am glad to hear it ? — No such 
luck for him. If Mr. Morgan Jones will 
look at the limiting words at the end 
of the Clause, he will see " against 
slatulory disabilities based upon domicile, 
residence, duration of residence, lan- 
guage, race, religion or place of birth.*' 
That restriefs the field of taxation. 

15.497. I may have misread it ? — It 
simply means you cannot tax a man in 
those respects more because he is a 
Britisher. 

15.498. If that is the e.xjilanation I am 
very mueh obliged, hut I confe.es I have 
rend it over and over again, and that 
is the impression I got from it 7 — I am 
afraid that is perhaps inevitable in a 
Memorandum covering a wide field, hut 
it is definitely our intention -that it 
should bo entirely restricted to the field 
that I have .I'ust described to hfr.* Morgan 
•Tones. 

15.499. Thank you very much. That 
removes that point. On the point of 
discriminalor.v taxation, might I put a 
))ropoBition like this to you, Sir 
Samuel ? There arc at- this moment 
preferential rates given to British traders 
by the Indian Government. Is it not 
true that as a result of Ottawa, certain 
preferences were given 1 Is not that so 7 
— Vas. 

15.500. Suppose a future Indian Gov- 
ernment came to the conclusion that it 
would be in the interests of India to 
have a system of complete free trade, 
that wnntd mean doing away with the 
Imperial Preferences, would it not 7 — I 
am quite ready to go on with Jlr. 
Morgan Jones ^v^th these questions and 
answers, but we did agree at the be- 
ginning of to-day's proceedings (I am 
not sure whether he was in the room 
at Ihe time) (hat wc would leave tariff 
questions In a separate disenssinn. Snb- 
.iect to wliat ho may say, I think that 


that would bo the better course because 
llicro arc a number of issues connected 
until the taritr question, of .which these 
are some. 

15.501. If the Sccrotarj’ of State thinks 
that is a more convenient course, I will 
he glad to leave it. It is my faulty J 
dare say, hut I really failed to', under- 
stand the answer given to l^Ord 
Rankeillonr n few moments ago. I 'do 
not quite understand the exact mbatiing 
of that last sentence in paragraph 5. 
As I ,^undcrstnnd it (I am priving my 
interpretation of it) it is open to the 
future Indian Govenmiont to arrive at a 
Convention with, shall we P.ny, ,iho 
Canadian Goveniment in regard to their 
respective sub.iccts 7 — Yes. 

15.502. Wbnt is the effect of that last 
sentence upon such an ngrccmcnl or 
Convention 7 — Yonc, I would say. ■, 

15.503. 'What ip the meaning of the 
words 7 — The meaning of it is that it i.s 
a means, more than, anything else, of 
drawing the attention of India and the 
Dominions Governments to the advantage 
of making agreements of this kind, hnt 
we tie neither the Dominions Govcni- 
inenls to attempt to malcc the agree- 
ment, nor do we tie tlio Government 
of India to iimke the agreement if the 
offer is made ; it is simply an' enabling 
(irovipo, and it may he that, having no 
statutory force, the reasons against 
.putting it into an Act of Parliament arc 
greater tliaii the reasons for including it. 
Then- is somclliing. however, to ho .said 
for pultinu it in. to show that we are 
contemplating the picture of the future 
as an Imperial picture, and that wc'nn- 
not iimoring the point of view of - (ho 
Dominions. 

15.504. Snppo.sing the clTcct of nirh a 
Convention wore to place the citixen.s of 
Canada, shall we s.ay. in a position less 
favourable than the position of the 
oitixens of this country. Doc.s not the 
last sentence me.an that in spite of that 
they will be entitled to the ramc pro- 
visions as relate to British stibjccls 
domiciled in the Tnitcd Kingdom 7— No, 

I would s.ay that it docs not mean that, 
but if there is .any nnccrt.ainty alvont it, 
wo will make it quite ele.ar in any future 
draft that it does not mean (hat. 

I^Ir. Jforpan Jonra.] Then I will not 
pres.s Ih.at. 
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■^,'y Lord f Banheillour. 

~15,505. On this, Secretary of State, do 
I understand, from what you have now 
said that this is really a superfluous pro- 
vision ? You spoke of it as a pointer. 
Could they make such a convention with- 
out this, provision ? — Yes, I think they 
could ; but I am not sure that I would 
use ^ the word “ superfluous ”, because I 
di'd say there was an advantage in a 
clause of this.'kind in drawing attention 
to tlie Dominion position. Importance 
is attached to it by a good many people. 

■ Marquess of Beading. 

■15,506. Would not the effect. Sir 
Samuel, be that, assuming they did 
enter into agreement which, sub- 
stantially, was to the same effect as pro- 
vided in the Constitution under these 
clduses, those provisions of the Constitu- 
tion would he made applicable to them ? 
—Yes. 


Dr. Shafa’at Ahmad Kham 

15.512. But it does not apply to those 
companies or persons which are at the 
present time operating in India ?— Uo. 

15.513. It only applies to future com- 
panies or person ? — Yes. 

"Sir Austen Ghamherlain. 

15.514. Secretai-y of State, you provide 
that people domiciled in this coiintr)- 
shall have a riglit of free entry in India, 
subject to ordinary treatment? — Yes. 

15.515. You do not mean to say that 
your clause is wide enough to give free 
entry to India to the citizens of a 
Dominion which refuses free entry to 
Indians in that Dominion ? — Sir Austen 
has put in the form of a question exactly 
what is in my mind and exactly what is 
the justification for drawing this dis- 
tinction between British Nationals of the 
United Kingdom and Nationals of tiie 
Dominions. 


15;507. It depends entirely upon their 
coining to an agreement ? — Yes. 

15,608. If they arrive at an agreement, 
they get the benefit of the statutorj' pro- 
visions in the convention ? — That is 
exactly so. 

■ti'' 

Mr. Morgan Jones. 

15,509. And, if they do not arrive at 
a convention, what is their position ? 
Do you protect a citizen of the Empire 
outside the United Kingdom ? — We pro- 
tect the citizens of the Empire under the 
general protection of Clause 122 ; but we 
cannot guarantee to a citizen of the 
Empire the special advantages that arise 
out of a treaty of reciprocity. 

1.5,510. So that actually (forgive me 
again if I am wrong) the effect of these 
..provisos is, first and foremost and, in- 
deed, simply, to protect the citizens of 
the United Kingdom ?— Yes, that is so. 

_ 15,511. And it is a matter for the 
citizens of Canada and Australia to fend 
for- themselves ?— Yes ; upon this field. I 
have said already that they get the 
general protection under Clause 122 
naniely, tbat^ there can be no disability 
imposed upon any sub- 

Ject of tlie 


Major Attlee. 

15.516. Just one fpi'ther question upon 
that. I am clear now as to the position 
with regard to the United Kingdom and 
the Dominions. How about the other 
parts of tbe Empire ? There is ro un- 
restricted entrance, is there, for people 
from other pai'ts of the Empire, bay, 
Kenya, for instance ? — The protection is 
purely to the United Kingdom. 

Sir John Wardlaiu-Milne.} Purely? 

Major Attlee. 

15.517. Therefore I take it .that it 
would be open to tlie Government of 
India to enter into negotiations, let us 
say, with any of the East African 
Colonies, and to make reciprocal agree- 
ments, presumably, through the Colonial 
Office in the same way as they do with 
tlie Dominions ? — ^As Major Attlee says, 
through the Colonial Office. . ■ 

Archbishop of Canterbury.] It-would 
appear that they could not, do it except 
Ihrougb the Colonial Office in 'this 
country. 

Major- Attlee.] Quite. 

Marquess of Ueadinp.j' Except by per- 
mission of the Secretary of State. 
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Sir Aiisten Chamberlain, 

15.518. Secretary of State, I want to 
come bade to Uie question of subsidies 
and tile oxceptioiis in regard to bounties 
and subsidies. Tlic purpose of the ex- 
ception is set out ill the second line. Tlie 
purpose is the encouragement of trade 
or indii-stiTi' in British India 7 I am 
quoting from Paragrapli (2) of your 
ileraoranduin 7 — Yes. 

15.519. Will yon explain to me, that 
being the purpose, why you distinguislv 
between existing companies and futuic 
companies 7 “ For the encouragement of 
trade or industry in British India.” I 
can quite understand that they must 
liave the rigid to give a .subsidy to a 
trader or company established in India 
and manufacturing there, for iusttmee, 
and to refuse to another British trader 
who is manufacturing outside India ; but 
wlij- is it necessary oii the ground of 
tlic date of tlicir incorporation to dis- 
tinguish between two British companies 
both inauufacturing in India, or beiweim 
an Indian company and a British com- 
pany both manufacturing in India 7- -We 
have felt that a distinction ought to be 
made, for this reason, that existing com- 
panies liave hcoii working along existing 
lines for many generations, and that 
therefore you have got to he extremely 
careful in allering the conditions under 
which they arc operating. It seemed to 
ns therefore to be the fair thing to oo 
to make the change when the Act is 
nefimlly passed. A period of time elnp.=p'; : 
they have warning of the new conditions : 
and if cannot be said that, lunang 
operated in Lidia perhaps for many 
generations on certain lines, those linos 
have suddenly to be changed. 

15.520. I am afraid I did not make 
my meaning clear. You would encourage 
industry in India by saying, “ We 'I’iH 
give a subsidy from a future date to one 
class of firm that manufactures in India 
but not to another class of finn that 
manufactures in India 7 — T think Sir 
Austen will sec that we have to take (wo 
sides of the picture info account : on 
the one hand the cnconragcmont of In- 
dian indiistry. and on the other band the 
oblicratioTis, direct or indirect, that have 
grown np ns a resnlt of British compan’cs 
operating in India for many generations. 


15.521. I am not questionmg the pro- 
tection which you are affording to e.vist- 
iiig companies, hut what 1 am putting 
to you iH that if you say a subsidy may 
tic given lo liiduui coinjianies, that is to 
say with Indian sliaitholdcrs only, i« 
new eompanics only if they arc l/ioian 
and not if they are British, even though 
bofii maniifaetiire in India and increase 
trade and cmjilojuncnf, yon are iiialdag 
a distinction which does not hear .otil 
the piirjio.sc of your pre.amhle ? — I\’o feel 
in the matter of subsidies the future Gov- 
ernment of India must Imve a certain 
latitude.' '■ Ko far as I know, every Gov- 
ernincnt in the world which lias rver 
given tiny subsidies at all has made cmi- 
ditions of this kind. For insfaiico, we 
ourselves have made almost exactly simi- 
lar eondilioiis in the case of a company 
that I was instrumental in forming at 
the Air Ministry, namely, Imperial /lir- 
w.ays ; there we make conditions ■ abont 
British eligibility and so on. I think it 
would he very greatly re.stricting the 
aetion of an Indian Government in the 
future if you tied its hand so iightlr 
ns really to give it little or no latitude 
in saying how its money shonld he spent- 
After all, the Govemmerit is vofinir 
money for this purpose. 

itlr. If. 7?. Ja’jal-er. 

15.522. Is it not a fact, Sir Sanutol, 
that at the present moment the Indi.'fn 
Legislature lias the right of attaeliing 
thc'^e ronditioiis even when giring 
bounties to an existing Company 7— That 
is so. 

Sir John irarrflfnr-.Ififnc. 

I5..52.'5. Would Sir Austen allow me to 
ask a supplementary question 7 Is if not 
the ease that all yon are _n=king the 
British company to do is tlint if it wants 
the subsidy it must in fact establish a 
Buhsuliarj- comp.any in India complying 
with (he. ’conditions that would 'apply fo 
anv Indian company that pets Hint nih- 
Pi,ly ?_Tliat Is the way it might work 
out. . 

Sir Atiffert Chamber!/iin.] Wh.lt 
exactly docs that mean 7 The suhridiit^- 
Corapnnv mav have the necesc.ary condi- 
tions with which it is to comply : (1} that 
it shonld he incorporated in Tndin. (2) 
that its capital should he shitcd in 
rupees, and (8) that its Bo.ird of 
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Directors should consist entirely of 
Indiaris. 

' Marquess of ficrtdiny.] There is no sncli 
provision. 

Sir Mttsfen Chamberlain. 

15.524. I do not say there has lieon 
sqch a provision, but I say that so far 
'as this Memorandum -which you Imve 
laid before us goes there is nothing to 
prevent that being made a condition 

r thought I had made it clear that what 
wb intended was to act upon the lines of 
the Report of the Committee that I 
quoted earlier this afternoon. 

15.525. I will put one final question. Is 
there no danger that the result of^this 
provision, expressed as you have ex- 
pressed it, may lie to create a monopoly 
for existing Indian and British finns or 
Companies and prevent a new Company 
from starting ? Take sliipjnng ; Would 
not ‘this mean that no new British Ship- 
ping Company coxild ever got into the 
India trade if there was a snlHidy 
attached ? — No. Surely Sir Austen is 
really, if I may say so without ofl’cnco, 
greatly magnifying this question. We 
are" dealing .only with Companies to which 
subsidies arc given. 

Sir Austen Chamberlain.] There is 
nothing more lilccly to draw a .subsidy, 
I should have thought, than shipping ; at 
any rate there is no trade in the world 
generally which is probably more .‘sub- 
sidised to-day, is there 7 I do not want 
to exaggerate, hut if you can show that 
I am exaggerating I shall be very happj% 

Mai'quess of Iteadinr).] May I suggest 
that all that would 'have to bo done 
would be to form a subsidiai-y Company 
complying with the conditions, as is done 
now,' 

■ Bir Aitsten Chamberlain. 

15,520. 1 do not know how that would 
apply (o this 7 — ^But surely is not Lord 
Reading right _7 In a case of that kind 
if will be possible for a British Company' 
to form an Indian suhsidiai-y Company 
and to conform to those conditions. For 
instance, I am reminded fl had forgotten 
it until Sir Malcolm Hailey reminded 
me of it) that it is exactly what has hap- 
pened in the last few weeks with Im- 
perial Aimvays and the Indian Flyin"- 
■ Company, 
b'p 


Mr. Zafrulla Khan. 

15.527. Secretary of State, you have 
explained that except for the general 
provision in paragrapli 3 (i) the subse- 
quent provisions are based more or 
less upon a question of reciprocity and 
are confined to persons, British subjects 
domicillscd in the United Kingdom’ or 
British Companies iucoiporated in the 
United JCingdom or in India 7 — Yes. 

15.528. But that paragraph 3, .sub- 
paragraph (i), gives to the extent * to 
which it goes general protection to all 
British Subjects. Can you giVo any 
reason why this is not also' based upon 
reciprocity and wJiy it has been neces- 
sary to grive this protection to British 
.‘.ubjecf.s domicili.sed in the Colonies or 
British subjects in the Borainioiis, 
nhereas Indians admittedly do not en- 
joy these rightn in tlic Donnnipns 
and the Colonies ? — ^IVe have felt that 
this has always been one of the priii- 
eiple.s of Indian ndministrnlion .since 
the proclamation of 1858 ; beginning 
with 1833, then Queen Victoria's Pro- 
clamation in 1858, then the rcjietition of 
tbc Pledge in the Act of Ibid, and we 
do feel that it would be a very retro- 
grade step now to go back upon a con- 
sistent line of policy ot that kind that 
has always been in operation. 

3.5,,52D. Is there not this factor that, 
so far a? tlie United Kingdom itself is 
concerned, British subjects from India 
are given the same rights which are 
given to Dritisli subjects domiciled in 
the. T.hiitcd Kingdom when they go to 
India, jind that therefore Her Majesty’s 
Proclamation and other such general 
declarations did establish a certa'm 
amount of reniproeity, almost complete 
r.-eiproeity, beriveen India and the 
United Kingdom and that the same 
hope l\as not been realised with the rest 
of the Empire. Yon me making dis- 
tinctions between India and the Domi- 
• nions in other matters. Is there any real 
reason why’ that distinction should not 
.apply over the whole field 7 — ^That is 
the answer I have ju.sl given, namely, 
that it would be coiitraiy to all .our 
policy’ now for n. whole century. 

Mr. Zafrulla Khan.] Very good. B 
it consistent with your policy that _,ui 
the future a Bntish Indian subject 
should not be eligible for appointmoutr 
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let Ufa sny, to the Civil Service in Ceylon, 
but that n British Subject in Ceylon 
should he cligriblc for appointment to 
the Civil Scnaco in India. 

Sir Phiroze Sethna.] And that is so 
to-dnj'. 

Sir Hari Singh Gour. 

That is a fact to-day 1 — I 
would like to tliinlc about the reactions 
of that question. I do not off-hand 
know what is the position in Ceylon as 
rcs.avds the Civil Service ; I would like 
to look into that, but, generally speak- 
ing, 1 should say, that apart from the' 
general declaration, there ought to bo 
an opportunity for India to make reci- 
procal agreements with the Dominions. 

Mr. Zafrulla Khan. 

15.531. Tiiat we accept, but para- 
giaph 3 (i) would make it imiiossible 
for Ihe Legislature or the Government 
of India to impose restrictions of jthc 
kind on British subjects from the Domi- 
nions and the Colonics which are im- 
po.sed upon British subjects from India 
when they go to tlioso Colonus and the 
Dominions 1 — I should have thought 
there the Government of India would 
have an opportunity of negotiating an 
agreement about ((iiestions of that kind. 
They have got, after all, a very strong 
lever in their power to refuse the right 
of entry. 

15.532. May I put a specific point on 
that to j'ou ? Supposing you in 
England here reciaiitcd a South African 
Britwh subject into the Indian Civil 
Service would it be open to the Legis- 
lature in India to pass a piece of Legis- 
lation which would stop his entry into 
British India 1 — ^I should not like to give 
an answer about a very ad hoc or ad 
homijicm act of that kind, but would 
say certainly it would be possible for 
India to refuse the right of entrj- of 
the nnlioiinls of a Dominion. 

15.533. IVould not then this general 
provision under paragraph 3 (i) force 
the ^ new Indian Legislature at the 
earliest possible moment to restret or 
■■'ton the right of entry in order that if 
the right of entry were left open the.ie 
rights in paragraph 3 (i) shonld not he 
unrcstrictcdlj- open to British subieef-s 
from the Dominions once they have 
entered India because they are not open 


to British Indians when they go to 
those Dominions. Would not you bo 
forcing the Legislature to ajjply the 
greater rcfatrictioii to begin with so that 
the smaller privileges that you want to 
confer should be kept out 1 — I do pot 
think so, but it is a matter of opinion, 
and I do not see in any caso a bettor 
w.ay of dealing with tlie position. 

15.534. You arc aware of the posi- 
tion of British Indian subjects in South 
Africa in the matter oL professions, 
trades and callings, are you not 1 — Yes. 

15.535. Do you think cither public 
opinion in India or the Indian Legisla- 
ture is likely to view with equanimity 
a provision nhicli compels them to give 
equal opportunities with their own 
nationals and British subjects domi- 
ciled in the United Kingdom, with re- 
gard to professions, trades and callings, 
to British subjects from South Africa 7 
— I should still say that even if that 
were the ease, I should not be in favour 
of going back upon the policy of the 
last lOt) years, and starting williiii 
India itself a system of difacriminat'on 
against particular nationals of the 
British Empire. I think a step like 
that would be a retrograde step. 

15,530. But do you think that is coii- 
faifatent, or, rather, that what has 
happened in the past is consistent, that 
the Secretary of State for India has 
not in.sistcd on, or, if lie has insi-itcd, 
he has not been successful in his cllort'i 
to obtain, equal treatment for Indians 
in the Dominions, and that ho should, as 
the result either of his neglect or his 
failui'c to .succeed in his eCforts now in- 
sist that the pre=eut mo.^t inequitable 
position should lie perpetuated by 
Statute ? — I would not accept the strict 
fiire upon my prerlecc-soi-s. I would 
-ay that it had liecn a part of British 
aiid Indian policy in India over this 
century not to dr.aw di-linclions in 
India it-’clf between one nation.al of the 
Briti.sh Empire and another, and it is 
upon that gromul that I “-tand in 
making this proposal. 

35,537. However restrictive might be 
the legislation or regulations in the 
Dominions thcmsolvc.=: against India 7 — 

I would ':ay in that case it i.c a matter 
for negotiation, alw.ays keeping in mind 
the fact that Indi.n retains this very 
powerful instrument of negotiation. 
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namely, the right to withhold tlie power 
of entry. 

35.538. You would lay no restriction 
whatsoever upon the right of India to 
legi-'hite, hairing the right of entry, if 
they chose to do so, barring the right of 
ent'iy of British subjects who wore 
domiciled in the Dominions and the 
Colonies ? — I am soriy. I did not 
follow exactly Mr. Zafrulla Khan’s 
question. Will you repeat it ? 

15.539. My suggestion is this, that 
you do not propose any kind of restric- 
tion upon the power of the Indian Legis- 
lature to pass legislation barring the 
right of entrj’ of British subjects domi- 
ciled in the Dominions or the Colonies ? 
— They have a free right to do that 
under these proposals. 

Mr. Zafrulla Khan,] No sort of re- 
striction is required. 

Sir Hari Singh Gour. 

15.540. One such Act was passed in 
1924 ? — I am not now dealing with the 
e.veeptional ease of Police Cases and un- 
dc'irable cases and so on. 

Mr. Zafrulla Khan.] No. I suppose 
I must accept the position that any 
Legislature must, if they want to stop_ 
the smaller rights in paragi-aph 3 ^i),’ 
altogether bar entry if they desire to 
do So. 

Sir Manuhhai N. Mehta. 

15.541. Secretary of State, am I 
right in understanding that paragraph 
122 will not have any effect of depriv- 
ing Indian States’ subjects of the pro- 
tection against discrimination which 
they at present enjoy ? — It does not 
toueli Indian States’ subjects at all. 

15.542. The language is “ The Pedm-al 
legislature and the Provincial Legisla- 
tures will have no power to make laws 
subjecting in British India any British 
subject.” So can they subject any 
Lidian States’ subject to such discri- 
mination ? — You mean the Federal Gov- 
ernment discriminating against the 
subjects of an Indian State. 

Sir Manuhhai N. Mehta.] Wliieh at 
pre.senl they do not do. 

Mr. N. M. Joshi.] Whnt about the 
power ? The present Qovei-nment has 
the power. 


Sir Manuhhai N. Mehta. 

35.543. That is what I want to ask ?— 
It IS certainly not intended that there 
should be any discrimination of that 
kind. In any ease, the diseiimination 
would have to be made by the Feder.al 
)Govemment in 'Avliich, of course, the 
Indian States would be strongly repre- 
sented, and by a Federal Legislature in 
wJ.ich also the Indian States would be 
strongly represented. 

Mr. N. M. Joshi. 

35.544. May I ask you. Secretary of 
State, in this connection, whether in the 
Treaties of Accession a Clause that 
British Indian subjects will not be dis- 
eriminated against in Indian States will 
be found ? — That will not be found in 
the treaty of Accession. 

15.545. Where can we then secure 
rights of reeipi-ocity in this matter in 
the Indian States ? — ^Mr. Joshi is raising 
quite a new issue. We are not attempt- 
ing to obtain tliose rights of reciprocity 
because we felt it would be a mistake 
and would be also, what is even n\ore 
serious sometimes than a mistake, a 
waste of time to try to impose condi- 
tions of that kind upon the Indian 
States. 

Sir Ahdur JRahim. 

15.546. Secretary of State, I simp- 
ly want infonnation upon one point if 
you can give it me. Are there any 
Indian Companies with Indian capital 
and directors trading in Britain 1 — I 
could not say off-hand. I could find out 
and 'let Sir Ahdur know. 

15.547. Do many Lidian Companies 
like that have olfiees of their own here t 
— There must be several ; how many, I 
cannot say. 

16.548. Will you kindly let me know? 
— If the statistics are available we will 
get them. 

Sir Eari Singh Gour. 

15.549. You said just now. Secret^ 
of State, that you are pursuing a poh^ 
of the Goveimmnnt carried on during the 
last 100 years giving all British subjects 
equiil rights as regards the elementary 
right of citizenship, namely, the ^ight w 
enter and live in British India ?— hot 
the right to enter, no. 
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Sir ZTori Singh Gour.'] Tho right of 
resilience. 

Mr. Zafrulla Khan. 

15,?50. No ; holding public olDce, pur- 
wiiiig a profession, trade or calling ? — It 
is nil .set out in the memorandum and in 
the Government of India Act too. It is 
Section 90 of the Government of India 
Act. 

Sir Hari Singh Gour. 

15.551. Has this practice been ob- 
fcr\-od when they were mere depend- 
encies or more colonies of Great Britain ? 
— I do not know ; I could not say olT- 
linnd. 

15.552. Is it not a fact that the 
lestrietion to the right of enti^' was for 
the first time recognised and enunciated 
in the Imperial Conference, that it is 
the right of the Dominions, including 
India, to control its omi po]nilation by 
restricting the right of entry ?— I do not 
know whether that is so or not. In any 
case, it has been tho practice in India 
for a long time. 

16,55.3. Tho position to which we are 
relented is this. In a place in South 
Africa, or, let ns sav-, Kenya, Indians, 
although they have been resident there 
and have been resident for three or four 
generations, may bo debarred by reason 


of their colour, caste, descent, or religion 
from holding certain offices or from 
following certain trades or professions. 
But India has not got the right of 
retaliating against the offending 
Dominion to that extent by prescribing 
similarly that as the Indians sulTcr fioiii 
certain disqualifications, say, in South 
Africa or Kenya, the Nationals of South 
Africa or Kenya, whether re-;ident 
in India or not, or rather whether 
domiciled or resident in India, shall also 
suffer from the .same disqualification 1 — 
I am veiy well awai-o that India feels 
great grievance upon these points, and 
without saying anything indiscreet, from 
time to time I svanpatbisc with them. 

15,554. And would you not help India 
bj' strengthening her hands and by 
giving her full riehl of reciprocity to 
wbieb she is entitled ? — We have come to 
the view that the way to draw a di-tine- 
tion is to give power to withhold the 
right of entry ; that is our view. Wo 
evidently think that some distinction 
ought to he drawn, and so far wi' have 
taken the view that that is tho wi-cst 
way to do it. 

f/inirmrt«.] I propose to adjourn now 
till half-past 10 to-morrow morning, 
when, according to our arrangements, 
the Secretary of State will continue to 
give evidence upon rommercial Dis- 
crimination. 


{The Witnesses arc directed to tvithdraie.) 

Ordered, That the Committee be adjourned to to-monxm, 10.30 o'clock. 
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The marquess op LINLITHGOW in the Chair. 


The Right Hon. Sir Samuel Hoare, Bt., 
C.b.I., are further examined as 


Sir Eari Singh Gour. 

s "rSul‘ ” I 

perial War Conferee I 9 S l 

implemented by resolution No ixw 
Conference of ms £ 

ImperiS wai words occur . “ The 
2 Sh (it is dated 

ceedingiV tS Confe^.'’ P™' 

by ResoSSxiI -ippiwed 

R^olutiou!' iJ i agi^elYhaT" 

inherent function of tUo n ^ 

the several v® Coi^ernmenls of 

Commonwealth, inc"udiL°^T^*,l'^ 
each should eniov that 

the composifion^oLtn^ 

means of re^tion POP’iiation bv 

any of the ™““F«tiou froiii 

follow certain re^?T”''if •” 

■visitors for temnorm-!^ ""^it of 

draw the atteXTnf "P c"®®' '^’''^n I 
State to t£Tast ® Secretary of 

“The Conference^, Paragraph 
other questions covered bv ^^® 

presented this year and 
Conference by the -r^ to the 

India in so fer as ,iot --'f 

foregoing paraoranhs m the 

*« th. various G.ve„„o„,;= 


G.B.E., C.M.G., M.P., Sir Malcolk 
Stewart, K.C.B., K.C.I.E., 


with a view to early consideration I 

SS/ha\"V^‘' Secretaiyr of Stale whether 
effect has been given to this Ile.solution. 
] aragraph 4 of the Conference of 1918, 
placing India vis-a-vis the other Domi- 
nions of the British Commonwealth in- 
cluding the United Kingdom, in the sa^m 

India^^in® t!’° Kingdom .stands to 

r,w« °ther words to establish a com- 
Tod reciprocity between ludio 

^ct the other units of the British Com- 
monwealth ?— (Sir Samuel Eoare-) The 

cuss It’t, .,^^® P°a*tion we were dis- 

missing yesterday. As to what the other 
Governments have done other than the 
Government of India, I do not know. 

^^® position that we discussed 
amounted to this, that while 
n®®^'^°^®™'"^ Dominions of the 
• * Commonwealth have made laws 
upon the profes- 
nJWi ."°d -occupations of Indians don.i- 
c led in those Dominions, under your 
scheme of the White Pape^- India -.villVot 
i/Il* e corresponding and correlatii-e 
iinr.r, +i Pi^o.mg the same restrictions 
I*fp. , I® nationals of those Dominions f 
9 ;,. TTo yo'^ior our proposals, but, as 
emnL Gour -will remember, I did 

emphasise the importance of the right of 
refusmg the power of entry. 

tl.if ^^® Secretary of State know’s 

of entry was 

conceded to Hidia as far back ns 1917. 
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1 have drawn! tlie attention of the Sccre- 
tao- of State to the Eesolutioa and the 
White Paper makes no improvement 
upon tlic status of India as defined by 
the War Conference of 19J7 ?— I gave the 
reasons yesterday, and I realty have 
nothing to add to wliat I then saul. That 
docs not in the least imply that 1 am 
not conscious of the fact that there is _a 
very deep feeling in India npon this 
question, and, when the Committee come 
to consider this question in detail they 
must not i^oro the depth of tliis feeling, 
for which in my view there is a good deal 
of justification. 

Marquess of Reoding. 

15,558. Slay I say one word, Secretary 
of State ? It is quite clear, is_ it not, 
that what you arc doing here is niercly 
reproducing what is already in Section 9G 
of the Government of India Act and is 
actually in force at this moment. I menu 
the particular first part of your memo- 
randum ?— Generally speaking, that is so. 
As I said yesterday, it is a continuation 
not only of the Jlct of 1919, hut the un- 
broken policy of more than a century. 

Sir Ilari Singh Gour. 

• 15,559. That unbroken policy of a cen- 
tury has been departed from by the 
Ttomin'ion.s in consequence ol liie exalted 
.status which they now enjoy undfr the 
Statute of Westminster and under the 
rights conferred upon tlieiu by several Im- 
perial Coiifcreiices. Therefore, while they 
have improved their po?ition, India re- 
muin.s exactly in the same position a.s it 
was n century .ago ? — I should like to see 
them conform their practice to India 
rntlier than to ."ec India confornung her 
practice with one of the Dominions. 

15.560. That is just the point I wa ■ 
coming to. By stereotyiiing the rights 
and privileges of the Dominion subjects 
in Britisli India by an Act of Parlia- 
ment yon deprive India of the right vvhicli 
'lie possesses of enforcing the ]}vineiple 
of. reciprocity in the future Imperial 
Conferences on the strict basis of 
equality ? — That is Sir Hari Singh Goiii-'s 

y'commcnt upon the jiroposal. My coin- 
Tnent I made yesterday, and I really have 
nothing to add to what I said yesterday. 

15.561. The Secretary of State has 
mentioned in sub-elaiise" (ii) of paragi-ai>li 


1 of his Memoriuidum in which the di-- 
eisioii of the Round Table Conference is 
quoted their recommendation U’at the 
rights of British commercial couiiiiunilics 
should bo rogiilntcd on a reciprocal basis ? 
—Yes. 

15.562. Is that complete reciprocity tC- 
between the United Kingdom and I.idin ‘I 
— ^As near as we can make it. 

15.563. For example, the suhjtct ol 
domicile — British subjects jmssess certain 
rights because they arc domiciled 
Nationals of the country', and hccau.se 
your Constitution is not a codified Coii- 
stitution but is a fluid unwritten Ccii- 
stilution Indians arc excluded at tb'' 
present moment from several Services aSi 
for example, the Officers’ Training Corps, 
and cmifloj-mcnt even in India in the 
Cypher Bureau. Do you think that lire 
proposal you have in view would in any 
way bring about that reciprocity to 
which you have referred in (he pan'- 
graph I have quoted ‘7 — Yes, I think s ’- 
The reciprocity, ns Sir Hnri Singii Qoiir 
will remember, is restricted to rertain 
definite subjects : Ta.xafion, travel and 
i-Osidenee, liokling projicrlj, and 'O on. 

15,5C'i. Then do I take it that in otlk'i' 
inattei-s the White Pnjrer jrropojals giro 
India the freedom to legislate in her own 
inter-e.sts ? — Outside the field of trade 
does Sir Hari Singh Gour mean ? 

15.565. Yes ? — Yes, subject to fire 
various provisions in the WJiite Paper 
(hat is so. 

15.566. Unfortunately those various 
])rovisions of the White Paper cut down 
the power of legislation to one word. 
The Governor-General in his discretion 
may overrule the Lcgi.slature 7 — In t!ie 
field of his special responsibilities. 

15.567. Yes : that is c.xlmn.sfivc of tlie 
rights which the Govenior-Gencral in lii^ 
discretion may c.vcrcise and which mcan- 
tlic control of the Sccrctnrv of State .and 
of the British Cabinet 7 — The ultimate 
eorrtrol. But Sir Hari Sinnh Gour will 
remomher that there is no bar, .speakiut: 
generall.\'. upon the power to legishjti-. 
with one or two detailed e.veeplions. in 
(he Wliite Paper. The Govonior-Gcner-al 
only intervenes where one of the spcctfd 
responsibilities is actually seerr to be in 
darger. It may be in actual practice 
his inteiwontion will be very rare. 
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15.568. But the Secretary of State 
recognises that it is the ultimate control 
that counts ?~No ; I do not think I 
■would ever give an answer Yes or No to 
a very general question of that kind. 

15.569. There is sonac little misappre- 
hension. I am quite sure that the drafts- 
man never intended it, but it is there. 

I drew the attention of Sir Jilalcolm 
llailey yesterdaj', and I wish to draw’ the 
Seeretaiy of State’s attention to-daj’ to 
this : In paragi-aph 3, .sub-clause (ii), 
Clause (a), it is .stated that it is “to 
pro-vide that no laws restricting the 
right of entry into British India shall 
apply to British snb.iects domiciled in the 
UniteiJ' Kingdom, subject to the right of 
authorities empowered by any legislation 
to e,velude or remove undesirable persons 
to exercise that po'wer in respect of an 
indmdual, not-withstanding the fact that 
he is domiciled in the United Kingdom,” 

I understand this clause to mean that 
the right of exclusion and removal of an 
undesirable person is a right inherent in 
the Indian Government, in the exercise 
of which Colonial and other British sub- 
jects might be excluded, and this was in- 
tended to emphasise that persons domi- 
ciled in the United Kingdom arc no ex- 
ception to the general nilc 7 — That is 
so. 

15,570. But I beg to submit that that 
might be made clearer than it is in 
this paragraph 7 — I see Sir Hari Singh 
Gonr’s point ; at least, I think I see it ; 
he will correct me if I am "wrong. This 
para^’aph saj’s that an undesirable 
British subject domiciled in the United 
Kingdom can be e.xcluded. Ho wishes 
to know whether this power of exclu- 
sion also covers the right to exclude an 
undesirable British subject domiciled in 
the Colonics or the Dominions. That is 
so. ^It is meant to malcc both exclusions 
possible. 

15571. I therefore submit that an 
independent clause might be inserted 
giving the Government of India the 
right of exclusion of all persons whether 
members of the British Commonwealth 
or not 7 — ^We can make it clear in the 
draft. 

Sir Ran Singh Gour.] Thank yoxi. 

Mr. N. M. Joshi. 

15,572. In the case of a British subject 
bom in the Colonies, the right to restrict 


entry also includes the right to exclude 
those people and also to deport them. 
It is not nccessarj’ in my judgment in 
that case. There is the right to restrict 
entry which really means to exclude 
those people. It may also bo implica- 
tion go further 7 — But this point hero i« 
a rather ditlercnt point. This deals ^rit!l 
special en«es, say, of a criminal, whereas 
the other right of exclusion would be of 
a more general character. 

15,573, hij’ point was, Secretary of 
State, that the bigger right includes the 
smaller "-—That is a drafting point. 


Sir Hari Singh Gour. 

15,574. I think my friends behind me 
Imvc not really appreciated the point I 
■was making. They seem to suggest that 
the right of prohibition of entry postu- 
lates and carries with it the right of re- 
moY.al. That is not so, because if a per- 
son has unlawfully entered, then he has 
not entered at all under the Act, and 
he is therefore removed, hut the right of 
removal and exclusion contemplated by 
this Clause deals with persons who were 
resident in 'India nnd may even be domi- 
ciled in Tndin, but have proved them- 
selves to he undesirable persons, whicli 
gives the Government the right of re- • 
movnl and exclusion 7 — Yes ; that is so. 


15.575. The two points, therefore, arc 
quite distinct 7 — ^Yes, you arc quite 
right. 

15.576. I have not yet been able to 
understand, Secretary of State, flie real 
clear import of sub-clause (iv) of para- 
grapli 3, which deals "with the case of a 
company incorporated in India where the 
British subjects domiciled in the United 
Kingdom arc deemed to he domiciled 
nnd resident when they arc neither 
domiciled nor resident in British India, 
nnd the olTect of which in plain worp 
would be this : No law_ passed by the 
Indian Legislature imposing any restric- 
tion in respect of domicile, residence, 
etc., upon British subjects domiciled m 
'the United Kingdom shall ho _ of any 
effect. That is the meaning m p’am 
language of this Clause. Is it not so 


No ; not at all. The meaning 
Chause is the meaning that Sir Male 
Hniloy and I explained in answer to » 
question of Lord Reading’s yester 
Tins Clause deals ■with the setting np 


of the 
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cr-mputiies in India, The Indian Lcgis- 
laliiru <-an innkc conditions, but if those 
conditions nfTecf domicile, residence, dur- 
ation of residence, and so on, a United 
Kinj^doin Conipjiny incorporated in India 
would for that purpose count as an 
Indian Company. 

15. 577. That is the point I am making, 
namely, that n person domiciled in the 
United Kingdom shall, notwithstanding 
an Indian Law to the effect that he shall 
he. domiciled in India, be deemed to be 
domiciled in India for the purpose of 
tliis Clause. That i.s the meaning ? — 
Yes ; that is so. 

15.578. That is exactly what I was 
driving at. In other words, you have 
(■nlargcd the meaning of the word 
“ domiciled ” and earned its import to 
tlie e.xtent that persons who arc not 
dtimiciled in India will he deemed to be 
domiciled in India for the purpose of 
tlii.s Clause ? — I could not accept that 
comment, pgent la^vycr as Sir Hari 
Singh Gour is. This Clause deals with 
companic.s of shareholders — the quali- 
fying of shareholders, etc. 

Marquess of Bcadiiifj. 

15,570. It simi)ly means to comply with 
the conditions imposed hy the law in re- 
gard to these various matters. That, is 
the intention of thi.s jinragraph 7 — Yes. 

Ml’, ill. 7?. Jm/a/v-rr.] TJiis Clause docs 
mean this. Secretary of State, that to 
persons wlio liave never heen domiciled 
or resided, and never have liad the 
langnm^e, the race, religion, or descent 
of an Indian, yon arc extendinr: to every 
nisidonl in the United Kingdom tlje benc- 
fits as if they had been domiciled, or 
resided, or had the language, the r.acc, 
the religion, descent, etc., of an Indian. 

Sir Hari Sintjh Gour. 

15,580. Yes 7 — For the restricted pur- 
pose of this Clause. 

Sir Ilari Stnijli Gour.'] Yes. 

Mr. ilf. I?. Jaiiakcr.] That is .so. 
People who have never been out to 
India, even for a month, under this ex- 
tended provision will get all the benefits 
aa if (hey had resided, been domiciled, 
etc., as in this clause proinded. 

Sir TTuhert Carr.] Provided the Com- 
pany is incorporated in Indi.o. Is not 
that .so 7 


Marquess of Jirodiiiif.] It i.s only in 
reference to the conditions imposed oi\ 
the company. It docs not go n7iy fur- 
ther than that. 

Mr. M. It. Jai/al'cr. 

15.581. I am spenlcing for the pnrjjow 
of this cl.ansc ; for the limited purpose 
of this clause you are giving to every 
resident of the United Kingdom all the 
henefits as if he had resided, l]nd heen 
domiciled, etc., in India 7 — '^ir. JaynUcr 
will I’emenihcr, however, tliat the range 
of benefits is a striclly limited range. 

15.582. Yes ? — Por the purposes of 
that restricted limited range, bis answer 
is cMTcet, blit bis qiu'.stions seemed to 
imply a niiieb more extensive range 
than is really the ease under this clause. 

15,58,']. Xo. I said for tbp limited 
range of (bis clause ? — Ye.s. 

Sir Ilnri Siiinh Gour. 

15.584. Even for the limited range of 
this chiii.se, is there any Briti.sh law in 
India whieh gives to Indian subjects the 
same right here at the present, moment 7 
— I could not say oT-hnnd. I know very 
little about the haw on that matter. 

15.585. If there were no law on the 
subject, this clause would not be justi- 
fiable 7 — IVhother there is such a law or 
not I do not know. Imt .supposing we 
did anything to the rontrary, then, under 
the reciproeity arrangement we should 
lose (his advantage. 

Sir Ilnri Sivijh Gour.] Yes ; th.ot is 
so. 

Mr. .11. ft. Jrii/nl'rr. 

15,580. May 1 ask a question on that 
point •? — You remember. Pecrefary of 
.State, only about three or four montlis 
ago there wore certain scholarships given 
here by a public man (I do not want to 
mention names) and if wn.s expressly 
stated that they were only open to per- 
sons who were domiciled in the United 
Kingdom. Would von apply a principle 
like this, that nil those who were domi- 
ciled in India would he. for the purpo'C 
of obtaining those sdiolnrship.s. reganled 
as if they were domiciled in the United 
Kingdom 7 — Surely the e.asp that Mr. 
Jayakcr is putting (I do not know about 
it m 3 ’.se!f) I would imagine is not the .“.et 
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of a government ; it is the act of a private 
individual. 

15.587. I am merely mentioning the 
principle ? — This clause deals ivith the 
act of government. 

Sir Austen Chamberlain.]' Govli^ we 
hear Mr. Jayaheris question ? I missed 
the opening words. 

Mr. M. li. Jayaker. 

16.588. I read in the papers about 
three or four months ago of scholarships 
being given by a public man with the 
express condition that they were to be 
obtained by people who were domiciled 
residents of the United Engdom. I 
know it is the case of a private scholar- 
ship. Therefore, the instance is not 
quite in point. But I am explaining 
the principle of this clause : supposing 
an Act were passed in the Imperial 
Legislature here, in the House of 
Commons, which said that certain bene- 
fits, either of scholarship or educational, 
were only open to residents domiciled in 
the United Kingdom ? — ^Mr. Jayaker, 
this clause, really, so far as I can judge, 
does not deal with an issue of that kind 
at all ; this clause deals only with com- 
panies. 

Mr. M. B. Jayaker.] Yes, I am speak- 
ing of companies. 

Sir Joseph Nall.] May I ask tliis : Is 
not it the fact that this is exactly copy- 
ing the procedure in English law 7 There 
is no discrimination against any English 
company if there is any Indian asso- 
ciated in it or with it. 

Mr. M, B. Jayaker,] I am not aware 
of that. The question was asked by Sir 
Hari Singh Gour, and the Sccretui’y of 
State very properly replied that he could 
not answer the question offhand. That 
is why I am not pursuing it further. 

Marquess of Beading.] I will answer 
that question and say that there is not 
in our Company Law any such restric- 
tion. That is the question I understood 
Sir Joseph Nall to put. 

Sir Tlari Singh Gour. 

15.589. My last question to the Secre- 
tary of State is regarding the coastal 
shipping. By this clause you have pre- 
vented the Indian Government from re- 
serving the coastal shipping to Indian 
companies domiciled in fedia, and it is 


■ftdth reference to that that this clause 
that we have been discussing becomes 
very germane, namely, sub-clause (4) of 
main Clause (3) ? — ^Yes. It is really sub - 
clause (8), is it not ? 

15.590. Tes. The net result of this 
would be that the Government of India 
will never be able to do what the Aus- 
tralian Government have done, namely, 
reserve the coastal traffic to the nationals 
of Australia 1 — I speak with hesitation 
about what any Dominion does, but my 
impression is that that is not the case 
with Australia. 

Sir Phiroze Sethna. 

15.591. Sir Samuel Hoarc, yesterday 
3 'ou mentioned to the Committee the 
recommendations made by the External 
Capital Committee, otherwise known as 
the 'Blackett Committee ? — ^Yes. 

15,692-3. It not there a further recom- 
mendation in that Committee’s Report, 
or has not the Government of Inda 
been enfoi-cing a further conditio'i, 
namelj', that in the case of now com- 
panies to be started in India whidi 
desire to avail themselves of any con- 
cessions offered by the Goveininent, a 
eertnin proportion of the capital should 
be offered to Indians, in the first in- 
stance ? I quote two instances. Li the 
Indian Radio-Telegraph Company the 
Government of India stipulated that 
CO per cent, of the shares should be 
held bj' Indians. Similarly, in regard to 
the Civil Aviation Companies that have 
been formed, it is also laid down tliat 
more than 50 per cent, of the shares 
should be held bj' Indians. Are you 
aware of that ‘1 

Marques? of Beading.] May I ask you. 
Sir Phiroze, when you say, “ held by 
Indians,” do you mean native-born 
Indians or persons domiciled in India i 

Sir Phiroze Sethna.] It is said gener- 
ally. I could not tell you, my Lord, 
whether it is meant domiciled in India 
or otherwise. 

TIYfness.] I could not say offhand 
whether the details are as Sir Riiroze 
states or not. My memory is that 
the condition was that the shares should 
be offered to Indians. 

15,594. In the first instance f-^In fbe 
first instance. 
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15,095. Questions Avorc put to you yes- 
tmiay in regard to slmres in .such com- 
panies, Avhcllier they should he lield by 
IIio.se residing in Indi.e. I do not rc- 
ine/nber your ansAA’cr, but is not it a 
fondition laid down in the Ite.-en’e Bank 
Act that slmres in that Bank will only 
lie allotted to residents in India ? — lleic 
again it is verj' difilcult, v.-itliont rc- 
I'eri-ing to the Rciiort of the Comniittce, 
to give a speeifie answer. Jly memory 
goe.s to show that that m .so. I should 
like to eontinn (he actual Avording of 
the recommendation. 

Mr. ;!/. 1?. Jiujalccr. 

15,590. Under the oj)cratiori of Clau-c 
4, ns you luive Avorded it here, rc-idents 
in the United Kingdom Avho have ncA’cr 
Te.sidcd in India would he entitled to that 
provision 1 — If that is so, I think it 
Acotild he a ease for rather more rigid 
drafting and ensuring the Heson-e Bank 
conditions. JIorcoA'cr, Jlr. Jayakcr Avill 
remember that n.s the Rc.=crve Bank Bill 
Avill bo passed before the Constitution 
eoinos into operation, any conditions laid 
doAA’n in the Rc.scrvc Bank Bill will be 
safeguarded. 

15.597. The point I Avas making to you, 
Secretary of State, Avas this, that the 
Avording of Clause 4 has been UAadc so 
inclusive, that it Avould be ditTicuU to 
draft a condition which is intended only 
to coA'cr native-born Indians e.vcept by 
putting in the Avords “ iintiA-e-born 
Indians.” It Avould be difficult to in- 
clude them by any conditions based upon 
domicile or residence because you haA'C 
got in this clause nearly every test by 
Avhich a nativc-boni Indian must bo dis- 
tinguished from residents of the United 
Kingdom ? — If that is so, it is a case for 
more careful and comprehensive drafting 
in the nc.xt stage of our discussions. 

Mr. ZafritUa Khnii, 

15.598. Secretary of State, with refer- 
ence to the second' consideration that you 
have ])ut fonvard, as regards the Reserve 
Bank Bill, that the Bill will have be- 
come a Statute before the new Constitu- 
tion comes into force, supposing after 
the coming into force of the new Con- 
stitution a block of shares in the Reserve 
Bank were sought to be acquired by 
somebody who under vour definition in 
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Clause 4 of your Mesnorandum could be 
regarded n.s a domiciled Indian or an 
Indian resident in Indi.'A, Avonkl he he 
able (0 acquire that block of .shares f— 
The .‘•■afcgitard, Mr. Zafnilla Klmii, Avoiild 
ho fh.nt in that ca<^o tlio Bonid tould le- 
fiwe to register flie transfer of the .sliarcs 
under the Act. 

Sir J’liiro^r Sctli)}n. 

1.5. . 599. IVIiat reason Avould they :id- 

A’linee for such rcfu.s.'il ? — I imagine the 
eondilions under Avhich the Bunk A'.imld 
be set up. 1 iniagiAic (I am uoav U'Dig 
the phi.ase in a general Avay) it A\ould 
really ho oul'-ide tlieir artieles of n-'O- 
ciation. j 

lAlarqiioss of Reodiiig. 

15.000. If (he Re-eiA'e Ban': Act, Avhtii 
it comes from the Ix’gislnture, contains 
any sneh clause, it AA-ouhl necessitate, 
A\-oiild it not, .some provision Avhieh Avould 
meet the o\ee]Ation AvhicU you have put 
here in )Aaragraph 4 ? — It is a question 
then of drafting so ns to meet that par- 
ticular clause ? — It might avcH he so. If 
it is not met in another AA-ny, avo might 
liaA-e to meet it here. 

Ijord Zaiilrillour. 

15.001. Will the Re.-cn-e Bank he an 
iiicoriAoratcd company Avithin the mean- 
ing of these avotcIs 1 — ^Thnt is a laAA-ycr's 
question, I am afraid. 

Sir JIar! Siii^h Gour.] If it is a share- 
holders’ Bank it aaIII be an incorpornUd 
company. 

Jlarqncss of Rcodnig.] It mu'-t be. 

iri7»ic.«.] It Avill be an incorporated 
company under special condition^. ■ 

Sir ITari Singh Gour. 

15.002. Incorjiorntcd under the pro- 
A'isions of that special Act” — Yc=. 

ilr. -V, R. Jct’jakcT. 

15.003. But ii is incorporated in India j 
those are the Avords in Clause 4 * — Yc.=. 

Sir Phirozr Sethna. 

15.004. Mr. Secretary of State, you 
have headed SAib-paragraph (S) : " A 
Special PrOAUsiou for Ships and Ship- 
ping.” Is not this quite iicav 1 M ns tins 
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discussed at any one of the three pre- 
vious Round Table Conferences ? — I can- 
not remember -whether we discussed it. 
I cerfiiinly remember the question of 
shipping came vip now and then. It is 
in (lie White Paper. This is merely a 
comment upon what is in the White 
Papi'r. There is nothing now here as 
compared with , the White Paper. 

35,005. Was it ever intended in any 
discussions at the three Round Table 
Conferences, or is there anytliing to 
show in the White Paper, that ships 
registered in the British register can 
also be i-cgisterod in the Indian register 
on terms of equality, as is proposed 7 — 
The Clause is 123 in the White Paper : 
“ Provision will be made on the sa.ine 
lincb for equal treatment on .a reeii'i-ocal 
basis of ships registered respeotively in 
British India and the United King- 
dom.” 

16,600. We do not remember having 
discussed this at any of the Round 
Table Conferences. I do not know how 
it has crept in in the White Paper 7 — 
I do remember discussions. I do not 
remember how detailed they were. 

15,007. Will not this mean that India 
will be deprived of the advantage of a 
separate Indian register, such as is 
maintained by other countries, in order 
to distinguish its Iilercantile idarinc 
from the Jlereantile Marine of other 
countries 7 — Ko, that is not so, Sir 
Phiroze. 

15,608. Why not, Mr. Secretary of 
State 7 — ^I do not know why not, but it 
is not so, anyhow. I tliink it would be 
an unnecessary restriction upon the 
Indian Government. 


Mr. N. 21. Joshi. 

15,609. Cp ships registered in India 
have any kind of preference over sliips 
registered in the United Kingdom 7— 
No. 

1.5,610. Sir Phiroze Scthn.a’s question 
i.s : Why should people register their 
ships in India 7— It is a part of the 
general reciprocal arrangement— the 
same treatment for both. 


Sir Phiroze Sethia. 

15,611. The, second sentence of 
sub-paragraph rends ; "It is usua: 
all treaties relating to matters of c 


inerce to specify not only individuals 
and companies but also ships, where it 
is intended to give rights in regard to 
maltci's of ship'ping and navigation.” 
This, surely, Secretary of State, is not 
n treaty between two separate entities, 
but this is more a matter of the Consti- 
tution in the making. Would you still 
in.iist upon this clause 7 — We certainly 
insist upon the clause, and Sir 
Phiioze’s point about its not being a 
treaty is not quite accurate. The ob- 
ject of this reference is to show that 
in legal documents, for instance, 
trcalics, you would have to make this dis- 
tinction between ships and persons and 
companies. 

35.012. You just now replied to Mr. 
Jo.shi that your suggestion is on the 
basis of reciprocity 7 — Y^cs. 

35.013. AVould you regard reciprocity 
between such diverse interests as 
British shqiping and Indian, shipping 
a.s the difi'orence between a giant and 
a dunrf 7 Would you regard that as 
a fair means 7 The diil'ereiicc between 
Indian .shipping and Briti.-h shipping is 
..so very vn.st limt the British shipping 
lia.s everytliing to gain and nothing to 
give 7 — I would not say that at all- 
1 would say that if Sir Pliirozc, with 
his bu.«iness experience, would look at 
the profit and loss account of British 
shipjtiug companies within recent years, 
ho would find lhat that is \ery far from 
the case. 

15, Old. That m.ay he so within recent 
years, hut it has not been so in the past, 
.os yon cannot but admit. Thcse_ ship- 
ping companies have all paid dividends 
and very large dividends. It is only on 
accnniit of the world deiircssion at 
])VQsc)it that British shipping, like 
other shijiping, is not doing as well- 
It would simply' junonnt to this, tu;d 
the all- 2 )OwerfuI British shipping will 
confimic to crush Indian shipping as it 
lm=' done in the pa.st 7 — ^I should demur 
to every' jiart of this statement. 

15.615. Has not that been our ci- 
porionce in the jiast 7—1 should say. it 
liud not. 

15.616. Are you aware, Mr. Secretary 
of State, that "between 1860 and- 1925 a* 
many as 120 Indian shipping companies 
wore formed with a capital of about 
crores of rupees, which in sterling 
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auioiiiit.s to more than 30 million.^, and 
that of liiosc only a vciy few remain, 
and all Ijecansc of competition 7—1 
should very much doubt if it ^vas all 
heenuse of the competition of jiarti- 
ciilar British Companies. 

15,017. If you would like proof of 
that I will quote from an English autho- 
rity, namely, the Chairman of the 
ifadras Cliamher of Commerce, who in 
his evidence before the Itoyal Commis- 
sioii s!iid as follows — the gentleman 
whoso opinion 1 am quothig is the lion. 
V. G. Lynn, Chainnau of the Chamber 
of Commerce of Madras : “It is not 
generally known what is the nature of 
the combination, agreement, or under- 
standing between the steamship lines 
serving Indian ports, but an agreement 
or understanding of some sort undoubt- 
edly docs exist between the British 
’India Steam Kavigalion Comiiany am! 
the Asiatic Steamsbip Kavigation 
Company to maintain frciglit.s and 
passenger rnte.s and to create a mo:io- 
poly for themselves in the Indo-iuter- 
coastal, Indo-Coj'lon and Indo-Burman 
trades.’’ lie stilted further ; “ From 
lime to time eCort.s h.avo hoen made by 
independent lines to participate in the 
Indo-intcreoastal, Imlo-Ceylon and 
Indo-Burman trades, but the active 
competition of the B. I. S. N. Co. and 
the tiicit .sujiport of the A.«iatic Com- 
pany lias invarifibly resulted in the 
opposing' steamers and line.^ being 
withdrawn after a short time.’’ Bir 
Hubert Carr .say.s that the B. I. must 
be very eflicient. I would like to 
pursue tliat point. Did not the B. I. 
iittain (he .success that it did because of 
the subsidies that it received trom the 
Government, or otherwise it would not 
have started 7 — I really could not 
answer Yes or Ho to .a emostion of this 
kind. These are detailed questions 
connected with the past of a lot of 
pxivate companies. It is verj' difiicnlt 
for me to go in detail into their records 
over a mimbcr of yeav.s. I should still 
baj% whether it bo so or not — and I am 
inclined to think that it is not so — it 
Is necessary to have an agreement of 
■ rociproeity between governments in 
' question of this kind. 

35,618. My point H Hint the reci]ir-'>- 
eity is not possible between (he very 
strong and jtowerfnl British shijiiting in- 
terests and Indian Interests. For 
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e.xamjilc, 1 take it that you would ad- 
vance tlie theory tliat Indians, if they 
wanted to do so, could come here and 
start in the coastal trade, ami there i.-5 
no olijcction to the .^ame 7 — Ye.-:. 

15.619. 1 supjiose you aic aware '.viia- 
is the percentage of foreign shippim: 
interested in the coastal trade of thii 
country 7 — No. 

Sir Phirozc Sethm.] Not more tha i 
2 per cent., and that in spite of such 
.strong and well developed organixa- 
lions as the Dutch ami the Gcrmaii- 
Imve ; so it is next to impo.^siblc i< r 
India to compete with Britisli sliippjng 
interests unless they arc alTorded som" 
Iirivilcges. Ijord Irwin will correct me 
it I am wrong, hut I think even he men- 
tioned during his Yiccroyally in India 
(I believe at Cawnpore) tliut it wn-- 
dillicult in modern days of competition 
for Indian shipping to continue witb- 
cut State aid, and 1 think Sir Auslcu 
Cliambcrlain made the obscrvaticin 
night that there is no trade which 
lequires .subsidization or* is subsidized 
more than is shipping. 

Sir Aiisfrii Chnmhcrlain.] 1 did no. 
say “ wliicJi requires.” j3o not let 
me be represented ns an advocate of 
that .sy.stem. 

Sir Phiro:c SrUnia.] You may not be 
an advocate, Sir Austen, but jou re- 
cognize the fact. 

Sir Ausicit Chamberlain.] I recognize 
the fact. 

Sir Phirozc Sethua.] Th.at is all I 
w.onted. 

ll’fJacs'.] Blit before we pass from, 
I will not -ay questions, beoausc I think 
really .Sir Pbiroze has been e.vjn'e.-sing 
a view, a view willi which on the wimle 
I do not agree, I would n=l: him to con- 
sider the iinplic.ations of hi.": argument, 
laamcly, that there should be di.'-criini- 
nation against British trade. Th.at 
implication mean.c the complete con- 
tradiction of the gener.il ngreoment that 
wc h.ivc Imd in the pa.st, nanieh-, th.nt 
there should not he commerti.il di-fri- 
mination. 

15.620. Not generally speaking. !nit 
in some cases such as tiiis. w.nild you 
not rciommend it 7- — No. 

35.621. Th.at would mc.an that L.d’ri 
.•:hipping would never ndv.ance beyond 

xZ 
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wliat it is to-dny ?— I should not agree 
with that comment either. 

15,022. You are aware tJiat the navi- 
gational lau’s of this country prevented 
goods from being brought into tins 
countiy in Indian bottoms, _ so that 
there was discrimination against Indian 
interests in this matter years ago I 
fcVippose. in theory there was such dis- 
eriminatioii in the .seventeenth century, 
but how far that has any bearing .upon 
oifPi present discussions I fail to see. 

15.623. You say that becai se that 
was in the 17th centuiy it dots not 
appl.v to-day. Is that your answer ? — 
I (Should have said that it had no bear- 
ing at all npon our present discussions. 

15.624. But according to you. Sir 
Samuel, it has a bearing because in 
answer to Mr. Morgan Jones ycsterda. 5 ', 
ymi said that you are recommending 
this process of reciprocity on account 
ot the nature of the jiartiier-ship that 
h.a^ existed between England aud India 
for decades or centuries 1 — ^But does Sir 
Phiroze Sotlina really mean to imply 
that India has a grievance because in 
the 17th century W'e had a discrimina- 
tion 7 Tliere was not a single. Indian 
6 hi]^,j sailing in European ivatcrs then. 

'15,625. Yes, there was. There was 
the famous case of the steamship “ Corn- 
wallis ” ? — There could not have been a 
steam, er in the 17th century. 

15.626. You are perfectly right ? — 
I should have thought this was dragging 
up historical instances as imaginary 
gi'ievances at the present time. 

15.627. I have brought it out for the 
simple reason that there are certain in- 
dustries in India which will require to 
be hcljied, aud this is one of those, 
othei-wise Indian shipping will never 
advance, and it does require to be sup- 
ported 7 — But Indian shipping has ad- 
vanced considerably in recent years. 

15.628. I ivould not saj' so ? — I have 
.seen many memoranda showing the 
great advance that Indian companies 
have made in the coastal trade. 

16.629. There is only one company 
■which is able to live to-day, because of 
an arrangement arrived at Avith its 

. powerful rivals._ Otherwise the other 
sliip'ping companies have all gone to the 
wall ?— Shipping companies have gone 


to the wall in large numbers all over the 
world in recent years. 

15.630. I know that, but 'the reasons all 
over the world are different from the 
reasons which prevail in India. That 
is what I want to bring out. In the Im- 
perial Conference of 1926, it was laid 
down that there would no longer be any 
doubt as to the iuW and complete power 
of any Dominion Parliament to cjiaet 
legislation in respect of merchant ship- 
l)ing, nor 'U’ould Dominion laws be liable 
to be held inoperative on (he ground of 
repugnancy to laws published by (he Par- 
liament of the United Kingdom. In 
spite of that you are imposing (his hard 
condition on India and I am requesting 
the Committee to consider whether they 
will, in the ease of Indian shipping, 
extend to them some privileges ns have 
been frequently asked for 7 — As Sir . 
Phiroze Sethna is quoting these instances 
from the deliberations of Imperial IVar 
Conferences, he should also quote at the 
same time Part IV of the British 
Commonwealth Merchant ShippiDo 
Agreement, 1929, and particularly 
Article 10 ; “Each Part of the British 
Commonwealth agi’ees to grant access 
to its ports to all sliips registered in the 
British Commonwealth on equal tenus, 
and undertakes that no laws or regula- 
tions relating to sea-going ships, at any 
time in force in that part, shall apply 
more favourably to .ships registered in 
that part, or to the ships of any foreign 
country, than they apply to any shipping 
registered in any other part of the 
Commonweal th." 

15.631. I am not aware of that. Thank 
you for drawing my attention to it ^ 
But ■what I have quoted shows that 
the Dominions and the Possessions are 
given a freedom which you arc denying 
to Indians. Now, Mr. Secretary of 
State, I am not going to touch on (he 
subject of the Fiscal Convention, as you 
have suggested that that will be taken 
up later, but may I read to you the 
sentence from Mr. Montagu’s Speech 
as follows: “After that Report ”i 
namely, the Report of the 1919 Joint 
Select Committee, “ bj' an authorita- , 
tive Committee of both Houses and Lord 
Curzon’s promise in the House of Lords, . 
it was absolutely impossible for me _ to ■ 
interfere with the right which I believe. 



325 


was wi?elj' given nnd wJiich I am deler- 
inincd to maintain, to ^dve to tlie 
Government of India the riglit to con- 
sider file interests of India first, just 
ns we, witliont any complaint from any 
otlicr parts of tlie Empire, and the other 
parts of the Empire witliont any eonir 
plaint from ns, have always chosen the 
tariff arramreinents which they think 
best fitted for their need-:, thinking of 
fheir own citizens first.” Of conrsc, 
Fi.scal Convention and commercial dis- 
crimination are two different things, hut 
do not you agree that since the object 
in view is the same, namely, the develop- 
ment of Indian industries, the same 
principle shotdd ajiidy, .subject to one im- 
portant inodifieufion which you mentioned 
in rojjly fo Iflr. Morgan doncs’ (ine.slioii. 
"We recognise that in the case of British 
Companies already e.sfchli-hed and oper- 
ating in India there is a moral claim for 
protection ; but can you explain why in 
future and in the ca.se of compnuio.s not 
operating in India at present India 
.should not have the same rights and 
liberties ns regnrd.s internal regulation 
ns Great Britain and the Dominions? — 
Sir Phiroze has made a Second Beading 
Speech in favour of eonimcrcial dis- 
ci'imiimtion. I can only reply that I do 
not agree with it. 

15,032. Do you agree with the Conven- 
tiou about purcha.=o of stores as laid 
down in the Simon Commission Beport ? 
Toil do not projio.sc to disturb that, do 
you ? — ^To. 

Jlr. JL i?. Japakcr. 

15,633. Jlay I just ask your attention 
to paragrajih 3, Secretary of State ? “It 
is proposed that the Constitution Act 
should contain a general declaration that 
no British subject (Indian or othenvi.se) 
shall be disabled etc. May I sugge.'t 
to you that for the purpo=:c of clennic.-s 
it would be better if you separated the 
case of Indians in India from tho.-e who 
come into India, either, iho re.-idents of 
the United Kingdom or Colonials or 
others, heoniwe the ca«e of India stands 
on a different footing and it will lend 
to clearness in India if you look out the 
e.aso of Indi.an horn Indians, like minori- 
ties and their rights, because they stand 
on a different footing 7 I am therefore 
asking if you will consider the sjilitting 


up of this clause into two, one dealing 
with rights of Indian minorities, bceauso 
they will he fundamental rights like tho 
rights ot iiolding property, etc., and 
another clause draling with the rights of 
non-Indians to whom yon give protection 
in the country ? — I v.ill attend to Mr. 
.layaker's .sugge.^liun. I would not like 
to c.\pre-s an ojiiniou one way or the 
other without looking into it further. 

15,()3'1. You make no distinction 
throughout your Tilcmorandum, Secre- 
tary of State, as regards bodies wbicli 
were trading with India at the date -of 
the Co''-titutinu Act, but which were 
not resident in India nor had cstablirh- 
ment.s there. You make no distinction 
hctv.eei! hoiiic^ wliich were trading and 
had re'idenee and estaldishmcnts and 
those which were merely trading hut who 
had no residence and no e.stahlishments ? 
— Yo •. and I do not think you can make 
any distinction of (hat kind. 

15.635. Becau-e 1 am nslcing your 
atlrhtion to tho llejmri of tho Second 
Bound Table Confereneo at page 57 of 
the eoi>ios supplied to us, paragraph 2-1. 
This was the Beport of tho Committee : 
“The tjuestion of persons and bodies in 
the United Kingdom trading with India 
hut neither resident nor possessing estab- 
lishments there requires rather different 
treatment. Such jicrsons and bodies 
clearly do not stand on the same footing 
as those with whom this Beport has 
hitherto lieeu dealing. Xevertheless, the 
Committee were generally of opinion that, 
subject to certain re-ervatinus, they 
ought to he freely accorded, upon a basis- 
of reeiprneity. the right to outer and 
trade with India.” You have made no 
such distinction between these two ckasscs 
in the memorandum or in Projins.als 122 
to 124. of tho White Pajicr ‘7 — Mr. 
.layaker’s point, if I under-tand him 
rightly, is that reciprocity ought only 
to cover genuine tradci.s in and irith 
India, 

15.636. Yes 7 — I will look into the poi'-’-t 
and communicate further with liim about 
it. 

3.5.637. Although we difiered materially 
on ra.any of the points the utmo-t r.griC- 
ment that w.is recorded was on this pri::- 
ciple, th.".t those who w.tc gcnuit.e 
traders de.aling with India who had --stah- 
li.shed themselves had a moral claim 
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■ivhich did not belong to anybods' else. 
That was the basis on which we pro- 
ceeded thronghont, and I think those 
Indians who agreed with the views went 
on this principle, that those who were in 
India already under a different system of 
government should in no way he pre- 
judiced by a change of Governroent. 
That moral claim, I am putting it to 
yon, cannot possibly apply to others who 
come in for the first time after the Act 
is passed or who are not genuine traders 
with India 1 — (Sir Malcolm Hailey.) The 
distinction, I think, Mr. Jay alter, will 
apply mainly to eligibility for bounties. 
It was that," I think, which he had in 
his mind. 

15.638. No, it will apply beyond that, 
Sir Malcolm. For instance, if India liad 
the liberty of laying down conditions 
which you prescribe for bounties only in 
this memorandum, in tlie ease of all com- 
panies which come in for the first tiine 
after the Constitution Act, India will 
certainly have a very strong leverage for 
Indianising those companies not only in 
respect of bounties, ))ut in the terms of 
incorporation ; but do you see any justi- 
fication for according to people who come 
into India after the Constitution Act, or 
who are not genuine traders with India 
at all, the same protection as those com- 
panies which have acquired an equitable 
and moral claim to be protected under the 
New Constitution ? — ^We only protect the 
new Companies coming in against certain 
regulations in regard to their composi- 
tion. That is the extent of the protec- 
tion for new Companies coming in. The 
ground for doing so is that if you did 
not give them that precise form of pro- 
tection you would be to that extent pre- 
judicing not companies, but British sub- 
jects as such. 

15.639. If that is your contention, may 
I point out to you in paragraph 3, sun- 
paragraph (iii) : “As regards companies 
which are or may hereafter be incorpor- 
ated in' the United Kingdom,” you must 
necessarily limit that expression “incor- 
porated in the United Kingdom ” by tbe 
residents of the United Kingdom ? — 
tlnnk the only way which you have, in 
point of law, of distinguishing in this 
re.speet is incorporation. 

Marquess of Heading.) There is no such 
thing as a resident company. It is .a 


company which is incorporated in a par- 
ticular place, which makes it equivalent 
to residence or domicile in the case of a 
subject. 

Mr. M. a. Jayaher. 

15.640. What would happen to a Com- 
pany incorporated in England, but which 
was composed mainly or entirely of 
Colonials coming from a country which 
did not give equality to Indians ? It 
would fall under your definition “incor- 
porated in the United IGngdom”, 
although the members who foi-msd that 
company were all Colonial or Dominion 
men ? — We have to admit that there is 
point in what Jlr. Jayaker says,, that as 
our only legal basis of distinction is in- 
corporation that might allow Colonials 
starting a company incorporated in Great 
Britain to get the advantage of this Sec- 
tion, but the difficulty is that yon can 
never tell at one particular time what 
exactly is the composition of your share- 
holder.s’ list. If you laid down that the 
company must not only be inooqiorated 
in the United Kingdom, but must consist 
of residents of the United Kingdom it- 
self, you would be dealing with a con- 
stantly shifting body, and it would he 
very difficult in point of law at one time 
or another to say whether your sli.^re- 
holders were residents in the United King- 
dom or were Colonial to take Jlr. 
JayakeFs instance. It is a contimuiHy 
shifting list. The only test we have been 
iible to find for a satisfactory discrimina- 
tion in point of law is incoiqioration, as 
Lord Reading says. 

35.641. But supposing you took the 
nature of the company at the time of 
its incorporation. I am aware of what 
you say, and I quite agree it would be 
difficult to say that the conditions were 
.satisfied at all stages by the same toin- 
pany. but supiiosing you take the c.ise 
of incorporation, do not you think d 
will prevent many Colonials getting the 
rights of trading in India. You are 
aware how strong is the feeling against 
Colonials trading in India coming from 
countries -whieli do not - allow the .'anie 
advantages to India. I want to ensure 
that the benefit given by this clause m ^ 
entirely in favour of residenf.s in the.. 
United Kingdom and not in favour u 
Colonials who wiU come and form a fom- 
pany in England and go and get t'm 
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l)rivilege3 tihich this country is "iyen ii> 
liulin 7 — (Sir Samii/’I Jlonrc.) Wo will 
look into the point, htil 1 do not vlisguise 
fliat it is a very difilcult question. 

15,(;]2. You could .say that a propor- 
tion of directors or .simreholders must lie 
rc.sidcnts of llio United Ivingdoin, just 
ns you do in the case of the bounties. 
Tlicrc you recognise that a certain pio- 
portion of the directors must be of a cer- 
tain nationality. You can do tlic same 
lierc. I am only anxious to jirevent that 
this clause should be made the occasion 
of Colonials getting in India trading 
rights whioh they would not get other- 
wise ? — (Sir 2ialcohn Hailr;/,) It is oj:- 
ccedingly diflicult, no doubt, because 
there is the case of the holding company. 
One company may' hold the shaves in 
another. Jt is exceedingly diffie.ult if 
you arc to look behind your list of share- 
holders at any time and say whet her 
they arc residents of one iiarticnlar 
place. I am sure everyone accustomed to 
dealing with companies' lists will reali'-e 
that difficulty. 

Sir John Wardlaw-Miliie.] Would not 
there be a difficulty in a case such as Mr. 
.Tayakcr suggests, that you might have 
nominees appointed ? That seems to me 
to he a eni'dinnl difficulty at once. 

^larquess of Heading.] Or a holding 
comjiany registered ns the shareholders. 

Earl ^yvtlcrtol!.] I think wc onghl to 
understand what is meant in the ques- 
tions and answers by (he use of the term 
“ Colonial.” The term “ Colonial ” 
njiplied to Briti.sh snhjeets in the 
Dominions is quite out of use. I>y tlie 
term “ Colonial ” do you mean British 
residents in tlie Crown Colonics or 
British residents in the Dominions ? 

Mr. M. J?. Jnt/nJ.-cr.] I meant both. 
I me.ant residenl.s in the Crown Colonie.s 
and residents in the Dominions. 

Earl BYiifcrtoij.l There is a very vital 
distinction. 

i\rr. .If. 7?. Jai/ahcr. 

15,G43. I know ; I am much obliged to 
you for reminding me. In Clause -1 (ivl, 
to wliieh your attention has been c.alled 
by several Jlembers, what is it you want 
to secure. Sir Samuel, by that e.xtended 
definition ? You agree tliat in the vase 
of private companies it will have no 
operation, because a private company, if 


it wants to exclude non-Indians, can 
always use the cxprc-Nsiou “Indian Ivrn 
Indians,’’ and then your Claii-c becomes 
migaton-. In the case of Legislation, 
that is to say, a company which is in- 
corporated by Legislation) only in .>-ucli 
cases will this Clause come into opera- 
tion, and, in such en-;es, vnay I jioint out, 
ns you pointed out rightly in reply fo a 
previous question, that it is always in 
the option of the directors to accept 
shareholders' application, so it is als > 
in the hands of tlie slmrehohh’rs to 
appoint direelor-. .Similarly agents and 
servants is a matter entirely in the 
hands of the company. Therefore, even 
in (he ease of a conqinny which is in- 
corporated by an Act of the Legidaliire, 
to which this alone would apply, it wnii’d 
be so easy to defeat this Clause. Iiy 
putting the words “Indian boni.” In 
what cases do you think this Clause is 
operative ? — (Sir Malcnivi TJaile’/.) Wo 
fully realise what JIi-. .Tayaker says. 
There is full liberty for (be eonipauy to 
constitute itself under it.s Articles of 
Association, to appoint what dircclors it 
likes, and so on. The object of tbi« 
Clause is (o [irevent legislation making 
requirements in the case of companies 
which would art fo the prejudice of 
United Kingdom residents ; that is all. 

15,C4-L Thi.s Clan-e would mean (hi-', 
fo jiut it in plain English ; British sub- 
jeefs domiciled in the L'nitcd Kingdom 
will be entitled to become diti'cloi.s, 
sbareboldcrs. agents and servnnf.s. Ls not 
that so 7 It does not go beyond that 
“will be entitled to beeome directors, 
shareholders, agents and servants " 7 — 
Or. rather, (lint the eompany will not 
snfi’er in any w.ay ns a eompany if ibc 
directors, sliareliolders and so forll!, .".re 
T'nited Kingdom residents instead of 
re-idents of India. That is the exfeiif of 
the Clause, and no more. It crinfcr.- no 
title on anyone (o be a dircr*or a 
sbarebolder. 

15.G45. Therefore, it comes to thi.s : At 
the most this Clause only givc.s the right 
to the re.sidenfs of the United Kinrrdom 
fo become diroeior.s. shareholder-, a rents 
or serv.ants, as if they were Indian-. I 
am pnttincr a s]iort (xpri'—ion 7 — Yes. 

lo.r>4(i. But it does not ta’se the t'!au.-e 
bpvond tii.at because if the comp.any was 
so minded .as to discriminate ln'twtvn 
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Indian born Indians and tbe Statutory 
Indians, it I may use tbe expression, 
they can ahvaj’s say that the directors 
•will be Indian born Indians ? un- 
doubtedly. 

15,617. Therefore, -^rhat is the opera- 
tion of this Clause 7—1 think Mr. Jayaker 
must read the Clause as though it con- 
ferred certain rights on British Indian 
residents to take part in the company 
.as shareholders or directors. The inten- 
tion of the Clause is merely to p-rcvent 
a company from being prejudiced if the 
la-w ’lays do-wn that at its incorporation 
it should include a certain proportion of 
Indians and the like. In that case, 
United Kingdom residents ■would come as 
Indians and therefore comply -with the 
la-w. The company having complied rvilh 
the law to that extent would not be pre- 
judiced in point of taxation, and so 
forth. 

15.648. I see. Then in sub-paragraph 
(vi) you say “in addition, it is pro- 
posed that the Constitution Act shall 
require the reservation for the significa- 
tion of His Majesty’s pleasure of any 
Bill wliicli, though not in fonn repug- 
nant to the provisions indicated in 
Clauses (ii), (iii) or (iv), the Governor- 
Genoi'al in his discretion considers likely 
to subject to unfair discrimination anv 
class of His Majesty’s subjects.” Is it 
anything more than paragraph 39 of the 
AViiite Paper ? You have in paragr.'iph 
39, a very unlimited power to the 
Governor-General : “ The Governor-Gon- 
eral ■\GI1 bo empowered at his discretion, 
but subject to the pro'visions of the C<)n- 
stitution Act and to his Listramont of 
Instructions, to a.ssent in His Majesty’s 
name to a Bill which has been passed 
by both Chambers, or to -withlioid his 
as.cent, or to reserve the Bill for the 
signification of the King’s pleasure.” Is 
it .anything more than this 7 — The im- 
portant words in sub-paragraph (vi) are 
“ though not ifi form repugniint to the 
pro-ia'sions indicated in Clauses (ii), (iii) 
or (iv).” 

15.649. But surely the Governor-Gen- 
eral will always consider it. He will not 
ho blinded by tbe form of tbe Bill. I 
want to know wbetber it takes ]jar.a- 
gi’aph 39 furtlier ? — Yon ■will notice it 
makes the rcseiwation obligatory. 

15.650. Therefore, yon say in such a 
case, out of the three alternatives which 


are open to the Governor-General in 
paragraph 39, he ■will not be at liberty to 
follow two out pf tbe three. Is that what 
you mean 7 — (Sir Samuel Scare.) Yes. 
that is so. 

15.651. If so, whj' are you making it 
strict, especially in the ease of unfair 
discrimination in the case of llis 
Majesty’s _ subjects 7 I can underettmd 
3 'our making it strict in the case of dis- 
crimination in favour of the residents 
of His Majesty’s Kingdom, but why aie 
you so tender about His Majesty's sub- 
jects in other parts of the Dominions and 
the Colonies 7 — ^But, Mr. Jayaker, this is 
not simply British subjects or Dominion 
subjects. It is all subjects, iiieluding 
Indians, protected by these clauses. 

15.652. As I was mentioning to j'oii, 
the case of Indians should be entirely 
in a different clause, because it ■will create 
a lot of confusion if you treat the case 
of Indians in all these clauses as on a par 
with residents of the United Kingdom or 
Colonials or Dominion people. I am sug- 
gesting that the case of Indian minorities 
should be treated separately. A.ssumiiig 
you leave Indians out, I am suggesting, 
if jmu must make the Clause .s ) strict as 
to limit the liberty of the Govei'nor- 
General which is given by paragraph 39, 
why not confine it to eases of unfair dis- 
crimination as' against the residents of the 
United Kingdom only 7 — I understand 
the Clauses to be so in effect. 

15.653. It is “ His Majesty’s subjects ” ; 
that is the expression 7 — (Sir Salcolm 
Hailey.) It only refers to sub-clauses 
(ii), (iii) and (iv).^ 

15.654. Suh-elause ' (vi) 7 — (Sir Samuel 
Scare.) Yes, but hlr. -Jayaker will see 
that this clause only refers to sub -clauses 

(ii) , (iii) and (iv). 

15.655. Yes. it is mentioned there, (ii), 

(iii) and (iv). That is just the reason. 
I just want j’ou to follow my point be- 
cause it is a little intricate. You h.ave 
mentioned Clause (ii) to which this prin- 
ciple will apply. If you refer to Clause 
(ii), it refers to the right of preventing 
the enti-y as you explained yesterday in 
answer to Mr. Zafmlla IShan. 7 — Yes. 

.15,656. Therefore, if there is a Bill (I 
am explaining how sub-clause (vi) will 
operate) whieli prevents the entry of any 
class of His Majestj’’s subjects resident 
in the Colonies and the Dominions, tins 
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fitrict Clniisc will appiy, and the Govern- 
or-General in sudi a case will lie com- 
pelled not to net upon the (wo altenintivcs. 
init in every ea=e he must rcseiwe it for 
the sifrniflention o£ Ilis Majesty’s plea- 
sure. ^Vhy i.s such a striclnc.^s necessai-y 
in (lie ease of Ilis ifajesty’s ’Uhjecls in 
the Dominions 7 — Mr. Jnyaker’s c.vplana- 
tion of .suh-elanso (ii) I do not think is 
accurate. 

3.0, C57. T (hongliL you said j'csterday. 
in answer to IVlr. Znfrulla Khan, (lu.l 
suh-clanse (ii) pave the rigid of restrict- 
ing (lie entry of the Dominions’ and 
Colonie.s’ subjects into India 7 — (Sir I/d- 
colm IJaUci/.) It gives the right of. re- 
stricting (he entry of residents from the 
Dominions and Colonies merely heeau.ic 
it doe.i not a])i)Iy to them the jirotection 
that i.s e.vlended to rc.sidents of the United 
Kingdom. 

35,058. That may ho the way in which 
the ])rinciple eomc.s in, Imt it doe.-! come 
in, 1 think. Take the words ‘‘ to pro- 
.vido (hat no laws ro.strieting the right of 
entry into Briti.^h India shall apply to 
Briti.-'h snlijeets domiciled in the United 
Kingdom.’’ 'i'ho necessary imjilieation is 
that sneh a law can ho made with vefor- 
cncp to peoph* who arc not Briti.sh sidj- 
ject.s domieiled in the United Kingdom. 
Therefore, it doc.s give the right to the 
Legislature of India to prevent the entry 
of British subjects not domiciled in the 
United Kingdom ? — I think it might he 
fair to say that if snh-clanse (vi) seems 
to have the preei-o effeel wliicli T^lr. 
Jayakcr thinks, then it will he very easy 
to alter it in order to give its tree iiii- 
pliention, namely, that it only .=taiKl.s as 
a proteelion to Briti.sh subjects domiciled 
in (he United Kingdom ; that is what it 
was intended for, and it can in draftir.-g 
he restricted to that. 

15.050. Tlicii I proeced now i.i jiara- 
graph (2). There you nientiim. 51 1 . fsn-- 
rclary of Stale, some eonditioii.s. 1 am 
speaking of hoinitics. You .•'o-ervui 
yesterday that those conditions .no tin- 
same as were mentioned in the Rt pi rt r ' 
the Conmiittee on External Capual 7— 
(Sir Fomitcl IToarc.) Y'es. 

3.5.()G0. Am I to understand tliai iln.-o 
e.onuttions are illustrative and not o-X- 
hanstive ? I will make mv ipi.-stion 
clc.arer. For instance, at page 1(1, if you 
have a oojn- of the Report, yon iiiid in 


Clause 2, Snh-claiiso (2), wlicj-e the con- 
ditions arc mentioned, one condition is, 
“ it has a share capital the awotmt of 
which is exiire.ssed in the Mcmorriuinm 
of A'sociation in rupee.-; ". That condi- 
tion is not mentioned here ?— -No ; lutt 
(ho-e are the eonditions we have in luiuil. 

3 5, (KB. Therefore they are not ex- 
h.austive a.s mentioned there. That is the 
only thing I wanted to know. Yen have 
similar cemlitioiis to those wliieh are 
mentioned in tlii.s Rejiorl ? — ^Te-. Ton 
mean they are not exlnnistive in our 
Meiuoran.inni ! 

].5.Cfi2. Yi-.- Y'es. 

15.5(18 For instance, as fsir Phirmto 
.Si-tlina pill it to you, a condition like this, 
tli.at a ecrtniii proportion of capital should 
he made available for subscription in 
India would be a condition of this 
cliaraeter ? — Yes. Tlie conditions we 
have in mind arc the eonditiont of the 
External Capital Committee. 

15,CG-i. And .similar coiiditio.as, bccenso 
(hey do not exhans! the conditions. I 
do not want any answer which will ttn- 
ncee.ssarily create confusion, but what I 
want to know is this. Yon bav.i men- 
tioned only two condition.? here, Sir 
Snmucl ; composition of the Dive.'.lot-s and 
fneililic.s — reasonable facilities, ns Sir 
Au.sten Cbamberlniu pointed out — !■' bo 
given for the training of Indians ; there 
are only two, .and I want to know whetl’.rr 
you restrict yourself only to tw.-i or 
whether they are men'ly illu.stralive of 
the conditions you have in view ?— No. 

I did not read tlic whole of the Repot t of 
the External Capital Committee. It is 
the text hook upon which we aio v.-ork- 
ing. 

Mr. .V. .31. Jr>shi. 

15.055. 3ray I n.-k oue f|ne.=tion 7 Are 
the conditions .>iveu in tl'.e External 
C.-initai t'i.:itinitl.'.''s Rcpo:-t (!;•• l;,-t word, 
or .‘oidd they he added to 7 — I ilniik sub- 
sla!.lial!> this i- the b.asi- of v mit wo 
intend. 

15.5>K1. I lei! yell. Sicn-tavy of State, 
why I am asking this tiiie-tion. '(Vun 
tlii' ijiiestinii wa- di.'0us-e,l in the ’ f/egis- 
lalnre I rai-ed the que-timi whether vre 
pould not make a conditinn a- regards 
the employment of a certain numb.cr of 
Indians in t!io=e indn-tries. S uae indus- 
tries mav be started and foro’gn labour 
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may be imported. I am not aiiggcsting 
that it is probable tp-day, but it may 
happen that foreign labour may be im- 
ported. 1 therefore suggested tliat one of 
"the conditions should be that not more 
than a certain percentage shall consist 
of foreign labour. TTould such a condi- 
tion be inconsistent with what >ou arc 
proposing to do ? — I do not think it 
would be inconsi.stent with tbe.se condi- 
tions, but I do not want it to be thought 
that we wish to go outside the general 
scheme of the Report of the External 
Capital Committee. I should have 
imagined myself that the real safeguard 
against any fear of that kind in the case 
that Mr. Joshi has just suggested is the 
universal feeling in India. I cannot con- 
ceive my.oelf of any Government here or 
anwherc else giving a subsidy to a Com- 
pany for the encouragement of its in- 
ternal development and allowing the work 
of the Company to he eanaed out liy im- 
ported labour. I should have thought 
myself that public opinion would have 
been so strong as to make the immigra- 
tion of that kind of labour <pii(e im- 
possible. 

Jlr. ill. I}. JayaVer, 

15.667. Now take a condition like this, 
Sir Samuel : that a certain proportion of 
the capita! should he offered for sub- 
scription in India. You would not re- 
gard that condition as inconsistent with 
the scheme of the Report, would you ? — 
I would not like to commit myself to an 
ansAver Y'es or No, hut I will take account 
of what ]\Iv. .Tayaker has said. 

Sir Kuhert Carr. 

15.668. May I ask one question 'with 
regard to that 1 Speaking from memory, 
does not that Committee report very 
definitely against a special allotment of 
capital to anj^ special body of people, 
Indians or othenvise ? — I slionl.l like to 
look up the Report before I gave an 
ansAver upon that point. 

Mr. 21 . n. Jay alter. 

15.669. Then you are aAvare that at 
the present moment the Indian Legisla- 
ture has the right and’ has exercised the 
right to attach such conditions AA'henever 
bounties are given to any Company, 
whether that Company is existing or 
future ?— Yes. 


15.670. I am asking you this : In your 
sehem-j you limit the right W attach these 
conditions only to those Companies Avhich 
are incorporated after the Subsidy Act ? 
—Yes. 

15.671. Now supposing there i.s an old 
Company which is a Company which tos 
existing at the date of the Subsidy Act 
and it refuses to change Avitli tlie nature 
of the times, for instance it refuses to 
alloAv Indians to become Directors ; it 
Tcfiise.s to alloAv Indians to become share- 
holders ; it rpfuse.s to change with the 
spirit of the times, and it applies for a 
bounty out of the national funds : what 
equity is there that under your scheme 
it -riionld he entitled to receive this 
bounty and .support from national funds, 
AA-hile all the time it keeps the nationals 
out by ref 11, sing to allow them to become 
Direct or.s or shareholders ? What equity 
i.s there that it .should receive money 
from the Indian taxpayers and yet re- 
fuse to alloAv the Indians to come in at 
any door ? — The equity is really found- 
ed upon AA-hnt I snid yesterday, that I do 
not think it AA-ould he fair to impose new 
conditions. The conditions would he new 
conditions oAving to the change of gov- 
ernment. I Avonld say that the altera- 
tion in the fonn of government did 
materially alter the position. That being 
so, AA'c felt it Avns fairest to leaA'o exist- 
ing Companies untrammelled by restric- 
tions of this kind. 

15.672. I quite agree Avith the prin- 
ciple so far as tliej' exist and the rights 
of these Companies are concerned. I 
can see the principle although I may 
differ from it ; hut if the Company 
applies for funds or applies for money, 
do you mean to say that the man who 
p.ays the money has no right to say and 
the Legj.slature Avliich pays the money 
has no right to sny, “ If 3’ou want help 
from Indian funds j'ou must take in In- 
dians ’’ ? — Jlr. Jayaker Avill remember 
that the object of bounties and subsidies 
is the encouragement of Indian tiudo 
and industry. Can j'ou really draw the 
distinction between one Company mo 
another ns a result of the particular tan 
of Board of Directors which they have 
got or their shareholders, wlien^ each o 
them is equally encouraging Indian trn e 
and Tndiistrj' ? 
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] 5,073. Perfectly tnie, but is not the 
lnxj)nyor who pay.s the money enfitlctl to 
fny timt ns between two BritLch Com- 
panies one of wliom is clianping with the 
times, nllowin" Inrlians to exjmc in ami 
to on,' and another BnUsh Company, 
both exi.stiri" at tlic date of tlic Subsidy 
Act I mil assume — one British Company 
chanpnpr wifli the times : it lias allowed 
Indians to eome in ; Indians are getting 
experieneo of trading and management ; 
and another British Compnnj- wbicli bolts 
its door and say.s, “Ko, hands oh'” — why 
should not the Legislature say as between 
the two Comjianies, “ We tliink Indian 
industry is inore encouraged liy the Com- 
pany which has clianged with the times 
and is not encouraged by the Company 
which refuses to change willi the limes, 
and therefore we sliall give onr money 
to the Company wliicli is helping Indian 
Directors ” ? What is there wrong in 
such an altitude ? — To say what is right 
or what is wrong is a practical cpie.slion, 
and I cannot .see myself how, when the 
object of the bounty or (he subsidy is 
the encouragement of Indian trade, you 
can draw distinctions lietween one Com- 
pany and another. 

Sir Jo!!('j)h XalL] Ought not some 
consideration to be given to tlie Company 
which is already esfahli.shed and is em- 
ploying 'Indian labour? Would it be 
fair to prejudice the further emplo\-ment 
of that labour merely to gel another 
Director nominated to the Board ? 

^Ir. ^f. 7?. JatjaVer. 

15,07-1. It would certainly get a long 
way in favour of a Comimny which i^ 
taking in Indians and training them, but 
it comes to this, .“sir Samuel, that the 
Indian taxpayer, although he pays the 
money, h.as no right to attach conditions 
that ills countmanen will be taken in and 
taught the industry or anything of that 
kind ■? — For future Companies and not 
existing Companies. Way I remind Wr. 
.Tayaker that this is .again, a.s far as I 
remember, the explicit proposal of the 
Re]iort of the External Capital Com- 
mittee 7 

15.07.5. I know ; it is also the specific 
proposal of the Round Table Conference', 
but we all differed from (bat. you know, 
Sir Samuel ? — I would not say all. 


15,070. At least I did. I am merely 
jjainting it out on grounds of equity. 
Why cannot the Indian Lcgi.slaturc say 
this : “ We will give you money provided 
yon helj) the Indians to become trained,'’ 
or anything of that .sort ? — Let Wr. 
•Tayaker again, jinst as 1 asked Sir 
Phiro7.e Scibna a minute or two .ago, look 
to the alternative, the alternative in which 
restrictions of this kind could be 
generally imposed. The effect of that 
might be commercial di'cn'minatioii of 
(he most extreme form .-igainst Biiti-!i 
Companic.s. 

15,077. How ? — In the form of grant- 
ing suhsidic.s. Take the ca.se that -Sir 
Austen Chamberlain mentioned yesterday; 
take the c.-ise of shipping. The procedure 
suggested by Mr. .Tayaker might be used 
for destroying the British Sliipping Com- 
panies altogether. 

15,C7S. It is one di.'criminntion n.s 
against another discrimination. Dis- 
crimination meets discrimination. The 
Company discriminates against Indi.an«. 
the Ijegislature. discriminates against that 
Company. Discrimination often cures 
discrimination ? — There again I do not 
agree. I i)Ut the discrimination he*'has 
mentioned, namely, the insistence upon 
a i)articular kind of Board, upon a veiy 
difTerent level from the kind of di.s- 
erimination which is going to destroy the 
whole of a great shi])ping industry. 

15,070. I do not wi«h to carry the point 
any further, but T am t.aking the c.ose 
of a Company which diseriminates 
against Indians and which continues to 
di.scriminate against Indians. I a.sk you 
why should not di'crimination of this 
kind he met by anolher kind of dis- 
crimination by the I/'gi=lature in order 
(hat that discrimination might i)c cun.‘d ? 

I think Mr. .Tayaker lass made his point 
]>erfectlv clear to me .at any rate, and 
we must take it into account. I also 
have made my point clc.ar, wheth.cr they 
a^ree with it or whether they do not. 

Mr. Tltihrrt Cnm] Mieht I suggest 
to the fsecrctary of State that this ques- 
tion of the employment of Indians j-cally 
seems more tlieorctic.nl than practic.nl. T 
do not know of any roncerns out there 
who .are importing English la'.'onr at 
high cost when they have got Indian 
employees pos-ibh' on tiie spot. 
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Mr. M. li. Jayaker.] I did not take 
the instance of labour. That was Mr 
Joshi’s point. I took the point of the 
refusal to take in Indian Directors. 

^ Sir Hari Singh Goiir.] And appren- 
tices. 

Sir Austen Chamberlain. 

15,680. Secretary of State, in the 
argument you have been conducting with 
Mr Jayaker you have defended the pre- 
vention o£ this discriniination against an 
existing Company. Am I right in under- 
standing from your answera to me yester- 
day that any such discrimination would 
be permissible in regard to a future Com- 
pany non-existent at the moment wlien 

-^ct was passed ? 
— U ithin the limits of these Clauses, yes. 

Mr. Jf. 7?. Jayaker. 

qdo«foHs I wish 
Scerefarv of 

State ; lour attention was drawn by 
Sir Phiro/e Setlma to cases of unfair 
competition They are rare, but stiH 
the}’’ are there ? — Ye.s. 

a I'dPPens is that 

Company, strong in its public 

ri- capital and strong 

L nit it impossible fo? 

VvZ «dt saying ncces- ' 

Indian to come into existence or to 
IS by offenng very favourable terms and 

2 e Si . I give you a 

of of t P ^ 'jo aware ! 

of, of a Company which took its passen- ’ 

geis free and in addition to that Ft gave 1 
them clothes or a pair of ai ' f- 

to wear "--T ulv of dhoties J 

Company. ji 

whlftci^-f I ^'dll not say c' 

“ i£“ " t 


there ought to be some legislation by 
-H-hich the Legislature would brin^ 
pressure to bear upon such a Company 
which made it possible that teims of 
equality and equal competition may be 
established between the strong Company 
and the •n'eak Company lybich is just 
struggling into existence, apart from 
jacial questions ?— I should have thought 
that if there are eases of that kind they 
would be dealt with by local legislation, 
legislation against trusts and so on. I 
do not SCO how they come into this eatc- 
goiy of cases. 

Sii- John Wardlaio-Milne. 

15,684. I would ask the Secretary of 
State whether, in giving that answer, he 
Ls a^yare_ that exactly the same conditions 
applied in this country in li\ong memory 
in which not only were fares free between 
this country and Ireland, but presents 
wore given to people going on board ?— 
It does seem to me very ^liineult to re- 
strict compelition by this kind of Con- 
stitution Act. 


chfel.^"" I'dddker- 

Mr. ilf. H. Jayaker. 


^Ir. ill. i?.. Jayaker. 

15,685. The most ehcctivo way for the 
Legislature would bo by using some kind 
of discnminnlion to prevent this unfair 
compelition. If we are agreed that it is 
necessary that such unfair competition 
should be prevented, then the question 
IS how to do it, and the easiest way 
would be to leave the Legislature free- 
dom in this exceptional case to pass a 
measure which may look like discrimina- 
tion. That is wlint I am suggesting to 
.you, but what diseriminatiou is there to 
prevent such unfair competition as you 
have submitted for our consideration ? — 

I think the great safeguard really judg- 
ing from the experience of most countries 
in the world is that that kind of rate- 
cutting^ comjietition in the end is un- 
economic. Certainly from my own 
knowledge, I can think of many eases in 
tb(! last^ few years in particular in which 
companies have tried that kind of policy, 
and w-ithin my own kno’wledge it has time 
after time failed. 

15,686. The company I have in view 
is very prosperous. Sir Samuel. It has 
not failed at all ?— I was also thinking 
ot an Indian Company. Mr. .Jayaker, 
and. if my information i-^ correct, that 
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kinti. of policy hns not answered and 
llicre is now a change faking place. 

Archbisliop of Caiiterbun/. 

15,08/. ^fay I iisk a (jiicslion, Secretarv 
of State : Supposins: (lie Ije^HsIaturc 
broiigJit in Koine J’.ill to deal witli this 
kind of nbiises whieli :^rr. Javakcr lias 
inentioned, it would be open to the 
Oovernor-deneral to decide that (hey 
were not diseiiininalioii;, of the kind'coii- 
teinphited in thoM' |)ro])oKal^ ?— That is 


i\Ir. .V. 7f. Jaijabcr. 

do.GSS. I3iit that does not ineei inv 
point because your jtro|)osal, Secretarv 
of State, is to malce the act aiitoinaticallv 
invalid. The fiovernor-Oeneral '.s iiiter- 
foienee conies under Itis .stiecial responsi- 
bilities under paragraidi IS. That only 
aipilies to non-legislative discrimination. 
Legislative diseriniination, according to 
your proposals, is deelared to bo void. 
The Oovernnr does not come in there, 
Sir Samuel. The Act it.self .i.s void, uUrn 
rirc.s (ho Indian Legislature 7— But, 
surely, (he po.sition i? this, Jlr. J.aynkor. 
that in (he.se clauses we are attempting 
to (loni with coiiimcrcial (li?criniination 
and notiiin-r oIst\ TIio kind of that 
you have mentioned fall into another 
eategoiy of ease and (hey would have to 
bo dealt uith, say, in (he wav in which 
the Auienean Federal Government has 
attempted to deal with rates, trusts, and 
so on. In (he second altemative. as Ilis 
Grace has Just said, the Ix^gislation 
might veil go through as not trenching 
upon (he field of commercial discrimina- 
tion. 

It) (iSn. But (h.at will not depend upon 
(he Governor-Generals decision : that is 
what I am pointing out : it will be a 
question for the Federal Court to decide. 

Foiiiphodv thi'^ 

legislation as being vUra r/rcs the Legis- 
latiii'c.^ (he^ Governor-General will not 
^mo ill ; if vdll bo a question for (he 
Federal Court 7— Yes. 

Iti.fiflO. That is what I am pointing 
mi’ Grace's question: 
that the Govemor-Gcner.al’s special re- 
sponsibility comes in when questions of 
non-I(^islative discrimination are con- 
cenied : _ que.stions of Icgislafivc dis- 
cnminafion go to the Court. Thev do 
not come to the Governor at all. 'That ^ 


1 is the position here. Kither it is ,, valid 
act or a void Act. L, cither case it 
nmst go to the only body competent to 

Com-f Ti i"' ‘I'" F-dera! 

~Yci' ^ docs not come in f 

Ivingdom port-. I( j. ,, ,,, - 
.‘■•euire the right of United Kin rv!m .h',? 
m.ners !.. enq.loy in Indian ir.o!,. ‘„qi 
l>o!d,ng I nip.,, , uV i,-.' ; ? 

eompetenev.’’ J f,,M„,,. ,, /‘•'''•*>Cs ot 

trade of India Th; 1 ■ .'’"a-tal 

a"ainst Indho, i-'e '• discnminate 

emplov pilots nr onirm.i tat' retii-e to 

SnCi? <l'’'’'inea(S::1 

wilr th^re^-e'be’ nu/r?'"'''’"-' = 

have met the eas,, 'c /• V!’'’ 


"Ot in anv wav mai-in- o ‘ 

eonipanies n-hieh do no*' ^«r 

lahonr. but it ' i " ™''doy British 

dWculf to re.strict (hcTHd or'a^n^^T 
n oonn>nTi\- # oi ronfrnrf 

-h. if, 7'”%" 

Ser" 

one par 1 o/ft ^ r>ulv 

The other part is L'T Tr 

P-ah and I J-a’t p,‘ Pm- 

e-aso. whether the Wslh ' " 

some rioht 7 Ta’-n ' ‘‘ ’’re woipd have 

■'! . li. i: 'is'W'U ^ 

Indians ; jf wonPt 'British 

British eompany (o I,' f^^efinfr 
obligation of that kfr,,! r - 
would be equally difilciilt' for eT^n U 
company to be forced into ifi 
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Sir John Wardlaiv-Milne- 

15.693. May I ask tlic Secretary of 
State on that, before he finally replies, 
is not it open under this clause for an 
Indian-owned shipping company to em- 
ploy nothing but Indian qualified officers 
if thev chose, just as a British company 
could ?— It is so, and it is with that fact 
in mind that I just gave the ansiver to 
Mr. Jayakcr : that our arrangement was 
a governmental aiTangemcnt founded 
upon reciprocity, and we are _ not 
attempting to interfere with the private 
right of contract either in the case of 
the British or of the Indians. 

Earl IVinIcrton.] Might I venture to 
bring out another point in connection 
with this ■? I venture to suggest that by 
the proposal Mr. Jayaker makes, the 
aims that he seeks will not be reached, 
because if you were to make it a matter 
of governmental action in the_ case of 
these ships the Government might ah^o 
take action in this country ; it might 
take such action as not to allow Lascars 
to be employed in P. & 0. ships. There 
was very strong ]iressure of that kind 
at one time. Up to now it has been re- 
sisted by successive British Governments. 

Mr. 31. jR. Jai/aher. 

15.694. Then the sum total of your pro- 
posal, Sir Samuel, is this, very briefly : 
that the Indian Legislature will have no 
right to see that certain ira)inrtant key 
industries, which, by reason of the im- 
portance of the manufactured aiiielc. or 
the importance of the times through 
which they are passing, should bo left 
entirely in the hands of Indian nation- 
als ? — I am always rather nervous in 
answering questions about key indus- 
tries — 

15.695. Vital industries ? — because I 
nes'er knosv exactly what is in the mind 
of the questioner. Hero we imderstnnd 
by key industries a few industries de- 
voted to producing particular commodi- 
ties that are necessary- for defence ; we 
do not go further than that. I am not 
quite sure whether kir. .Tayakor means 
th,nt. 

15.696. I am taking the expression 
from your Key Industries Act, Sir 
Samuel. You have got an expression in 
tnat Act which is on your Statute Book ? 


— The Key Industries Act is rcali-iricd 
to a very few necessities of war, if I 
remember it — nothing else. 

15,697. It might be optical glass in 
India ; it may be something else ; but I 
take the definition from you : articles 
which niav have an importance owing to 
the emergency through which the coun- 
tiy is passing ? — The contingency is 
war in this case. 

- 15,698. The scheme leaves no power in 
the hands of the Indian Legislature so 
as to aiTange matters that industries 
which it regards for (ho pur]) 0 sc of de- 
fence or for self-jirotcetion iw necessary 
and vital should he left entirely in the 
hands of Indians 7 — kir. .Tayakcr. I 
uiidor.stand, accepts t!ie definition that 
wo have here of Key Tiidu.slrics, namely, 
a very restricted definition. I should 
have thought in that ease what is really 
important is tlmt these particular things 
that are necessary for Indian defence 
.should be made in the country. That is 
(he whole basis of our Key Industries 
Act. If they are made in the country 
it does not seem to me to matter whether 
they are made by a British Company 
or an Indiaii Company. kVlmt does 
mnttei' to India is that these goods 
.should readily he nv.ailnble there and 
(bat India is quite certain of having 
(hem at tlie nioinent of cmcigencv. 

Lient.-Coloiiel Sir IT. Girhicn. 

15.699. kly Lord Chairman, niy qiic- 
tioiis will only refer lo paragraph 6 of 
the kremorntidum rag-wling the profes- 
sional qualifications, and the Secretary 
of State said that he would have some- 
thing to say upon that subject in the 
course of his evidence ? — Yes. 

15.700. Would it be appropriate io ask 
YOU that now ? — ^Yes, I do not niiim, Sir 
Henry. 

15.701. Continuing what klr Jayaher 
has rcfciTcd to, Seerctary of State, r<^ 
garding the discrimination of emplo.v- 
ment, we will take, for in-sfance, British 
ships. It is a well-known fact that 
British shipping refuses to cmplov any 
but British labour in certain of its dc; 
partments, the reason being that they 
insist upon certain standards of examina- 
tions which are obtainable only m 
^England ; to quote one case ; the Board 
of Tz-ade. To my mind, it seems that 
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this placc-< tho Indian and tho'C who 
aro trained in India at a distinct dis- 
ndvantape, c.si)ecially in tliO'e British 
companies who Iiave a big coastal tralhc 
in India. Would the Scerrtan' of State 
aprrcc with me that one of the ways of 
countering this disadvantage is hy having 
examinations equal in India ns in 
England — in other words, following that 
benevolent act of reciprocity ? In that 
case wo would have an examination 
equivalent to the Board of Trade in India 
as we have in England, .so as to allow 
British or Indian companies to select 
their employees ns they want 7 — It is 
difficult for me to give a general answer 
dealing with a lot of rather technical 
features like the qualifications of the pro- 
fessions, hut, speaknig quite generally, I 
should he in favour of that line of ad- 
vance. Sir Ilenry will rememher that it 
is aetually what is happening now svilh 
some of the pilots of India. I under- 
stand the Hooglie pilots are mainly being 
trained in India. 

15,702. The apprentice pilots are to-day 
being taken from the “ Dufi'rvni,'’ which 
was -never done before, alid that i.s cer- 
tainly, ns the Secretarj" of State states, a 
line of advance, hut that only touehes 
the fringe of the subject. I am talking 
about tlie ships which trade along the 
coasts of India and Burma. I know that 
some companies do employ certain stntu- 
torj' Indians and Indian Indians, hut it 
is a hard and fast law that any shipping 
coming from India to England gets rid 
of its Indian nationals and re-employs 
Europeans : in other words, there seems 
to ho a distinct racial discrimination in 
even the p.assnge of thc=o officers to 
India 7 — But would not there he the .same 
discrimination in the Indian lines again't 
British cuqdoyces 7 

15.70.1. I do not think if is there 
heoause the few Indian lines that do exist 
to-day have both Briti.sh and Indi.an 
officers. I think they t.ake the cheapest 
and the he.st 7 — ^IJoro again the difficulty 
is that if is not a Govenimenf.al arrancc- 
ment. This is really a question of private 
contract. 

15,754. I quite agree 7 — That does not 
me.an that I am in favour of any racial 
discrimination ; I am not ; hut what T .am 
raving is Hint it is very difficult to deal 


with a situation of that kind hv legiil.a- 
tion. 

15,705. I stress this point to implement 
what Mr. Jayakcr said. There i.s the 
practice of racial discrimination h.v Ship- 
ping Companies in Engl.and, and that 
will he allowed to continue, and India 
will have no way hy which slip, can force 
her voice and have that checked and 
slopped. It will continue arl {nfmUum 
because, as I .say, of this inequality of 
c.x.amination and qualification ? — I should 
like to know more of the detailed farts 
of the position, both in the British and 
the Indian lines, before I accepted a 
very general statement of that kind. 

Lieut. -Colonel Sir II. GWnci/.] I think 
it is quite right. IVoiild it lie right if 
I asked the .Sceretan- of .State whether I 
can lefer either hrictl.v or in full to .some 
Iioinfs as regards the medical profession 7 

.Sir Phirozc Sclliiia. 

15,700. That is resetx'cd to a later date, 
is it not. Secretary of State 7— Xo ; I did 
not make any suggestion one way nr the 
other about the medical que-tion, did I 7 

Lieut.-Colonel Sir II, Gichici/, 

15.707. Secretarj- of State, will we have 
another opportunity of taking this a- a 
whole ? it is no use fairing if piecemeal 7 
I do not mind whether we take if nt.w 
or later. 

.Sir .Iiisfcj? ( liatnficrlittii. 

15.708. Did not you a-k that we .should 
not now discuss the medical profession 
hec.ausp negotiations are going on 7 — Yes, 
hut I am now ready at the proper time. 

I do not .suggest that this is the proper 
time to jnake a .statement, hut I think, 
I'erhaps it might he ho-t if, before I 
made a statement or answered quo-tions 
I .should cireulato a memorandum ; hut I 
am in the hands of the Committee. If 
they like to go on vritli the e.xainin.ation 
now, I am ready. 

I.t.-Coloncl Sir II. GWa.!/.] I would 
rather defer my questions. 

Mr. .V. M. Jo‘hi. 

15,<00. jlay I n.sk flic Seen tarv of 
Stale the exact meaning of tlir- words 
“ British s,,hjpets " domieikd in the 
L niled Ivingdom 7 YTliat do you m.ean 
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l)j' '■ domiciled in the United liing- 
dom ’’ — a resident of the United King- 
dom ?— The lawyers tell me that there is 
no such thing as United Kingdom 
citizenship or United Kingdom nation- 
ality. You therefore have to make 
it clear that the British nationals about 
whom wo are talking are British nationals 
whose domicile is here. That is the rea- 
son why the addition of “ domicile " is 
put in. 

Mr. N. M. Joshi.] In reply to Mr. 
Jayakcr, you said that there is the difii- 
cuUy of excluding the Colonials. This 
right does not apply only to Companies. 
Paragraph 3 (lij applies to British sub- 
jects domiciled in the United Kingdom. 
This refers to much more than Com- 
panies. ily fear is that if you Uac the 
words ‘‘ British subjects domiciled in the 
United lUngdom” without! any defini- 
tion, the Colonial British subjects will 
be included. 

Marquess of Beading.] Only those domi- 
ciled in the United Kingdom. 

Earl ir«?itcr/on.] In view of the fact 
that, as great exception is taken in the 
Dominions to the tenn “ Colonial ” as 
is taken in India to the term “ Native ”, 
could not we refer to these people by 
their proper name, namely, “ Dominion 
British subjects ” ? That is the teclmical 
term. 

Mr. M. M. Joshi. 

15.710. What is the exact meaning of 
“ domiciled ” ? Does it mean bom in 
Great Britain 1 — Sir klalcolm Hailey is 
more of a lawyer that I am. He will 
tell you about domicile. (Sir ilalcolm 
Uaiicij.) There are various ingredients 
in the legal composition of “ domicile ”, 
but I think for the ])resent purpose Mr. 
Joshi might take it that it means resi- 
dence, very broadly. 

Sir Rari Singh Gonr. 

15.711. Permanent residence ? — Yes. 

Mr. Zafrnlla Khan. 

15.712. The difficulty is, is it not, that 
it depends upon intention. Therefore, 
when the question arises it has to be 
judged whether a person is or is not 
domiciled in a particular place ? — There 
are so many ingredients in it, but for 
Sir. Joshi’s purpose I thought “resi- 


dence” or “permanent residence” would 
be the best test. 

Sir. N. M. Joshi. 

15.713. In regard to paragraph 3, sub- 
paragraph (ii) (5), I warrt to ask you, 
Secretary of State, to give rrre some con- 
crete instances of disabilities based upon, 
say, duration of residence or language. 
What sort of disability will be imposed 
which is based upon duratiorr of residence 
or Imrgnnge ?— (Sir Samuel Iloare.) Sup- 
posing, to take a ver-y simple case, there 
was the intention in India to say that 
nobody could earr’y on busirress who had 
rrot an intimate larowledge of the 250 
Indian languages or who had not lived 
there for 50 years. 

15.714. I would draw your attention, 
Secretary of State, to the holding of 
proirerty and the holding of public office, 
especially the holding of public office. If 
the Legislature makes a rule that, in 
order to be a member of a local district 
board, a man must be a resident in that 
district for one year, will that be a dis- 
ability imposed upon anyone based upon 
duration of residence ? — I should have 
thought a question of that kind is really 
a‘ question of franchise. This does not 
affect electoral qualifications or qualifica- 
tions for sitting in a public body. 

•15,715. “ Holding a public office ” } that 
is what you say ? — Surely what is meant 
is this, that supposing two people are 
qualified, the one an Indian and the one 
a British citizen, living in India, pro- 
vided their electoral qualification is 
correct, no distinction should be drawn 
between them. 

15,710. What you really mean is that 
there should be no discrimination, but 
the paragraph, as it is Avorded, means 
that you Avill give protection against dis- 
abilities based upon duration of resi- 
dence ? — (Sir Malcolm Hailey.) Which 
paragraph ? 

15.717. 3 (ii) (b) 9— That is not only 
referring to the holding of office ; if 
refers also to other disabilities. 

15.718. It refers to “ a special fonn of 
protection for British subjects domiciled 
in the United Kingdom, in respect of 
the follo'wing matters (in British India) •’ 
Taxation, travel and residence, the hold- 
insr of nroticrtv. the holding of public 
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nlRw, fli(! cnrr\7ng on oil any trade or 
l)tininc.--s.’’ Jly position is tliis, that, in 
eorlnin matters, it will be justifiable to 
lay down certain conditions as regards 
duration of rcaidence iiiid even ot lan- 
guage. If no disability can l)e nnpo-ed 
on these two grounds a certain amount 
of justifiable legislation will be 
prevented. (Sir jSfnaind Ifonre.) Mr. 
Jo'-hi, there is no inlontiun under this 
paragraph of pre\enting a loeal body 
having its own qualifications lor voting 
or for being a member. 'J bat must be 
really a question of franebiso. 

il/r, jS\ M. ,7os7/i‘.] iMay I therefore 
suggest a clmngc in Hit wording ? 
Von say ; “ agaititl statnlory disabi- 
lities based upon domicile.” Wliat yon 
really mean is : ‘‘ In tin' mnUer of 
domicile ; in the mutter of duration of 
residence that is, there is to be no 
diserimination, and oiic period laid 
down for Europeans and anollier pcjiod 
laid down for Indians, 'fb.il i-. your 
meaning ? 

Mr. ZafruUa Khnv.] There is no ques- 
tioji of any pciiod for on Indian. An 
Ind.'an who was born there would be 
prosnnied to li.tve an Indian domicile, 
lie docs not need to acquire an Indian 
domicile by residence in addition to 
having been born flicrc. 

Mr. N. M. Joshi. 

15,719. Is the condition of residence 
in a particular di.“liict or Province an 
iinjustiliab’c one ? — If it i- a matter 
of drafting I will look into it. Our in- 
tenfien, I think, is clear, and we do not 
want to go further flinn our intention. 

Mr. Ak .1/. I wauled to ask- 

yon a question which I have raised 
formerly in e.vamining one of the wit- 
nesses. In India b.v a rule of the 
Foreign Department. Imlians cannot bo 
appointed to certain post.-. The posts 
vbioli I had in mind at that time were 
posts of those people who dccj-plier 
Government code.s. 

Sir Hart Siiig/i Goar.] The Cyqihcr 
Purenn. 

-Mr. .V. M. Joalii. 

I:\72l). Tliat has been done b.v .a rale 
of the Forc'gn Department. The 
Foreign Department has tlm power. 
perJinps, under certain icgi-Iation. to 
LIO.OEO 


make such rules. Thi.s rule discrimi- 
nates .ngainsl Indians in favour of 
Dritish subjects. I wanf. to know 
whether the constitution which you are 
providing will prevent -such kind of 
tli crimiiialion not ngainsi Britishcr.s 
but against Indians. I mu -.peak'ng of 
the Cypher lJurcau in India. My ques- 
tion is that there is definite disci iini- 
natton ag.aill^l Indian.s by rule in 
India ? — Let me say at once that I do 
not know about tbeso rules at all. I 
ilo not know wliellii-r fbero is such a 
iiile or is not. In any case it -.vonld bo 
an administrative airaiigomcnt within 
the Denavfmcnl. 

Mr, fif. li, Jauakcr, 

15,721. iVilli .ill Ibis talk of equality 
there are occasions when a country 
dcsire.s, on a ver.v fickiis|i question, 
that ecrlniii parts of the ndni.’ni.stra- 
tioii or of industry .should he in the 
hands of its own nntioimls. That is 
tie- point I am putting to Sir Samiuil ? — 
I( is the point wbicli Mr. .Tnyakcr was 
p.illitig to me, but niiotber point that 
is worth remembering is that Die point 
nliieb. ^Ir. .loslii bn.s raised row dor.s 
not really come into this provision at 
all, because here we me dealing witli 
•statutory disability. There is no ques- 
tion of .sfatnlory disabilities here. 

.Mr. .V. M. .TocM. 

]5.72'2. Disabilities wbieh are im- 
po-cd by statute or regulations m.ido 
under a power given by statute. I am 
coming to that point now ; I --iiall tell 
you bow. In paragraph fi, .s-.ihqiara- 
grapli (vii) (c), yon arc giving power 
to the novernors and the Govenior- 
(tciieral to discriniiiialo when there is 
a .grave menace to the mnintenanee of 
jH'.nep j'nd trnnq-aiility. Under th.at 
clause a Governor-General may make a 
rule that to certain posts Indians shall 
not bo appointed, but that only F.riUsh- 
born subjects slial! be appointed, so 
this would bo n .st.atntovy disability f — 
It might cqmll.v be the other wn.v 
round. 

35,723. It may be the other way 
lonnd ; it is quite possible ; but you 
are gi'.-ing pnwcr.s to the Gotornor- 
General to discriminate- ' not merely 
mminsl .-ny romninnity hat e-.en in 
favenr of cert-iin. communities, nnd 
perhaiis the |>nmt which I have raised 

V 
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iiboiit the Foreign Department rule niaj' 
bo brought in under this clause. In 
spite of your constitution, the fiov- 
trnor-Gcneral may say that in employ- 
ing Indians in the Foreign and Politi- 
cal Department there 'will be a grave 
menace to the peace and tranquillity, 
and, therefore, certain posts in the’ 
Forcigji and Political Department can- 
not bo held by Indians '? — In any ease, 
1 do not see how yon can deal with it 
by statute. Anyhow, we do not pro- 
pose to deal with it by statute. Things, 
of this kind must be a matter of office 
administration. 

Mr. ZafruUa Khan. 

15,731. If a provision of that kind 
were made by administrative lule.s, you 
would have no objection to that ?--I 
cannot give an answer Yes or hto to a 
question like that, because it must 
'legend upon the ease itself. 

15,725. Supposing the Federal Gov- 
ernment made it a rule that certain 
posts for certain reasons of secrecy <.r 
reasons of a political kind, should be 
held only by Indian-born Indians and 
that nobody should be recruited to those 
posts, would that be a kind of thing 
which you would thiidc was discrimijia- 
tion and should not be porniittod, or 
W'uild you think that was the kind of 
thing which was done in the Foreign 
Department for certain reasons, and 
therefore should be permitted to the 
Federal Government, too ? — ^I should 
say the case must be judged on its 
merits. 

15,725. Would not the genei’al provi- 
sion rule it out altogether 1 Where is 
the discretion left to any authority, 
the Federal Government or the Gov- 
ernor-General, or anybody, to say itiat 
in certain eases and for certain reasons 
an exception may be made 7— Surelv a 
discretion must always reside in the 
head of nnv Department to say how 
h's office shall be run. You do not de.il 
with that by statute, either here or ' 
anywhere else. If it were found that 
the Minister or the head of a Depai-t- i 
roent was making diserimination in the i 
administration of his Department, then ( 
the case would come within the field of ] 
""''ernoj’-CfeneraPs special respon- j 
sibihties, jnd he -Wpuld have to decide, c 


lo,i27. 1 am afraid there is some con- 
1 fn.sion between the two kimis. Sun- 
posing a Min.ster, m passing his orders 
• or making any appointments which may 

■ be in Ins gift, actually makes disciimi- 
1 nation, no doubt the Governor-General 
; would intervene and say ; “ You are 
i discriminating and it is my snekl 

■ responsilnlity to see that that is not 

I clone, and he can intervene ? 

lo,728. ‘VYhat I am saying is would 
It be_ possible to have rules permitting 
discrimination for certain gou.l and 
valid reasons, and would not this rule 
be automatically involved under the 
provisions you are putting 'in vou^ 
Memoiandiini, whereas, on the other 
side, there is the discretion that where 
disenminatiou may be desirable it 
would be permissible either witn or 
without the permission of the Governor- 
General ? Would not the effect of the 
provisions yon want to put inco the 
Constitution Act be that sucu things 
cue automatically involved, even if the 
Governor-General 1ms agreed that tier 
are valid and tliere are good reasons 
for fJietn ?-I will look into t!ie posi- 
tion again with my advisers, Imt my 
own view is vei^ definitely iliat'vou 
cannot deal with matters of this kind 

15,72.9. True ; therefore, all we are 
pressing for is that your Staliite should 
be so framed that this kind of dis- 
cnmiiiation that may be desirable 
should not be ruled out automatiSilIy 
by your .-statute ?— I see. r will lake 
note of this point, and I will look into 
It again with my advisers. 

Sir Austen Chambcrlam. 

. 15,730. Secretary of State, cniiid if, 
in your opinion, be held that tin exe’u- 
poi-tieular class from a parti- 
cniar office on the "round of sccnrily 
of the State was discriminat’on ivith'n 
the meaning of your Paper,— No; it 
could not. 


Sir Atistcn Chatnbcriain.] As I under- 
stand^ the questions, they relate 'o some 
occasions in which the seciuicv ..f the 
country is involved, and. in that case, 
I should have thought that the neces- 
sary course could not' bo held- to be dis- 
cnniination. 
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Mr. X. M. Joshi. 

L',731. "We were not tlcjilinj wi'Ii in- 
clt\uiu.i!s. We are dealing \Mtli cla-s- 
cs Sir Au-len’b point, '.bieh 1 i c- 
ctpl, IS coicicd by sub'ClauiC (vii) (c). 

15.732. I ^\ant to know eic.u’tly what 
ib tlic kind ot scope of discumnn.tory 
Jcgisletioii which the Gcteittora ui'ct the 
GoAcmot-Ucneial will puss, what kind 
of kgi>-liitioii do jou cu\is>;o wl.ere 
the Governors nnd Govcinm-Geneial 
Will hiivc the powir to discrii linate 
between vanous eln-i-es of Uiitsh sub- 
jtds ?— I do not think wc contemplate 
any legislation of that kind. 

15.733. Then wbv' do you give power 
to Governors and the Govoinoi Gene- 
ral to discriminate between vanous 
el.i'-sc-, ol Ills Male G-’s subjects 2 — 
The object of tins k to deil witli t,ii te 
t\ee],tional ca-'CS, Police cases, and so 
oil. 

].'>.731. I wanted to ask you one (pirs- 
tion nl.out sliipjiirg. You ate pnviding 
that tlicio will be no Indian legislation 
innsting upon flio emplojraent of any 
people belonging to any raea Voii nuiy 
be perhaps aware that Indian crews ate 
not allowed under some kind of rule or 
regulation of the Board of the Tiade liei'e 
to be employed beyond a eert.ain degree 
of latitude. I want to know vvlictlicr 
Unit kind of discrimination again=t 
Indian crews will bo prohibited under 
the kind of provisions whieli von aie 
making ? — The jiaiticular case 'that Mr. 
Josbi montioiicd, I think, de.als vvith 
Lascars, and it is a logulation made in 
the intou’sts of the health of the La=cars. 

15,735 Secictary of State, vour 
advisers tell von that it is a regulation 
made in the intcrc=ts of tlic health of 
the Lascars, but I li.ivo knowledge that 
lU'itlior the shipping eonipanics in India, 
nor the Lascar-, in India want that regu- 
lation On the contrary they have been 
agitating for some vears, to see that that 
regulation is terminatod It does not 
serve any useful pinpo'^e becau-e. if 
Iiidi.ans are not emploved Malavs and 
Cliinc'o are employed in tl eir p'ato ? — 
It is very diflicnlt to go into a detailed 
ca'C of this kind I would Inv c "laid rli.at 
it does not come within tlic que-tion of 
discrimination at all. This was sunply, 
rightly or wrongly, a health rogukatioa 
I.1CHKO 


15,730. You ate providing that there 
-hail he no legi^ ation passed disonniinat- 
ing, and. if there is any dwcnmination, 
it will be reciprocal. The Indian Lcgis- 
Idtuie cannot pats any i-egulation s.aying 
that British sailors should not bo oin- 
ptoved in the Indian costal traffic. 
.Similarlv it Indian Lascars ako desire 
that there should be no restriction on 
their crnplovmciit, win should not such 
restriction he prohibited 7 — ^fr. Joshi 
le.iliv IS laising a case that I do not 
tliMik tonics into these categories ot dis- 
ci iniination eases at .all. I am informed, 
and I will confnin niy information, that 
it Is a jirovision, first of all, in the in- 
terests ot health We have no intention 
vvliatcver ol making it impossible (hat 
citl’ci the Biitish Government or tlm 
Indian Government should i--sne lie.altl' 
legnl.atioiis, and, sccondl}’, it is a ease 
(it pi IV ale contract in vvliich tins eon- 
ditioii, 1 am told, appeals, papers 

that are sjgued. 

15,737. My information is that it is not 
pnvatc (oiitiaict ; it is a icgulatioii of 
tli“ Ho.ird of Trade heic ? — They are 
under the Indian .iiticlcs ot AgrcciiKut. 
1 should h.ive used that phrase lather 
than the jdiiaso “ jirivate contract.” 

1,1,73S Th('v are based upon the 
stalut'", the Indian .Marine Shipping Act. 
I do not wisli to raise (he pniticular 
qiie-tion I w.int to r.n’se the Constitu- 
tional que-tion, whether any discriraina- 
tnm tan lie imposed against Indians. 
That w.is tlie iioiiit 1 want to ask jou 
now one question aliout these restrictions 
against British suhjcits loliowitig certain 
pio’iibilioi'-. The point which I want lo 
put lo vou Is tin-, tbai by jiuttiug down 
siiigtiaids lor the benefit of a few in- 
dividuals a-, for instance. Indian- who 
will go to India as birri-tirs, \ou .are 
overlondiiig the Constitution witii .safo- 
Luaid On that point I vaiit to draw 
vo.ii attention to this f.itt, tint there 
aie many Iiulrins who come to England 
.'•nd .'eqiilie tl n-e ciualilie itmi - Mv sug 
ge-tion to >011 IS tin-, ili.il ihi- verv 
t.'Kt IS a great safeguard, lli.it there 
V I'l be no ligislation in India prohibit- 
ing them from following those profes- 
sions, and if tint i- a safeguard why 
-ho'ild vou overload the Constitution 
with more safertiards to f.acilitato the 
British subivets followang eome of the 

tS 
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professions in India 7 — The reciprocity 
IS certanly a safeguard. I fully admit 
that fact, but you do want this insurance 
against the lUjisuse of powers in the 
future. I hope they %vill not be misused. 

Mr. ill. i?. Jayaher. 

15.739. I thought you were not asking 
for any safeguard in your Memorandum 
against professional qualifications ? — We 
are not. Mr. Jayaker is quite right. 

Mr. N. jSL Joslii. 

15.740. In your paragi'apli G, sub-para- 
graph (ii) you .say : ‘‘ preferablj’ that the 
Constitution should pronde that no law 
or regulations made in India for the 
purpose of pi-eseribing the qualifications 
for any given profession shall have the 
effect of disabling from practice in India 
on the strength of his British qualifica- 
tion any holder of a British qualifica- 
tion” ? — (Sir Malcolm Hailey.) We say 
it has been proposed. There is no con- 
clusion put forward in this Memorandum. 

Mr. Zafridla Khan.] The Secretary of 
State has not supported you. 

Mr. K. 31. Joshi.] I am not suggest- 
ing that you have adopted it. I wanted 
to ask you whether the adoption is not 
really necessary at all, because there are 
many Indians who have acquired those 
qualifications, and the fact that Indians 
would like to follow those professions in 
India is a safeguard in itself. 

Dr, B. B. Avibedhar. 

15.741. Just one question. Secretary 
of Stale, dealing with the exceptions in 
(c), “Special Powers”, as I understand, 
tile position is this : Generally speaking, 
the Legislature cannot pass a diserimi- 
untory Act. I am speaking quite gen- 
erally^ ? — Yes. 

15.742. Administratively the Govern- 
ment of the day cannot discriminate un- 
less it satisfies the Governor that there 
is no discrimination in fact 1 — ^No. » 

Mr. If. B. Jayaher.] The Governor- 
General. 

Dr. B. E. Ambedhar. 

15.743. The Governor-General or the 
Governor, because the proviso refers to 
both. That is theoretically and generally 
the position, is it not ? — -Yes. 

15.744. Now under sub-clause (c) the 
Governor-General will have the power to 


pass a legislative enactment making a 
discrimination if it came within the terms 
of this* proviso. I mean, this power you 
give to the Governor not only for ad- 
ministrative purposes, but also for legis- 
lative puiqioses ? — It is the general power 
.under Proposal 18 of the White, Paper. 

15,745. Govoniiiig both ; so that the 
Governor may disoriminale although the 
Government may not ? — ^Por the preven- 
tion of any grave menace to peace and 
tranquillity. 

JL5,740, Yes, Now I want to ask what 

the import of this. I will put one 
or two specific illustrations to see if lhat 
is what you meim. I supjmse under this 
clatise it would be possible for (be 
Goveruor-Gciicral, by way of prevention 
of .any grave menace, to say that cer- 
tain persons shall not be employed in 
tlie Army. Would it he open to the 
Governor to do so under this ? — I sup- 
pose tlieorctiealJy it would he, but the 
ease would be* very remote in connec- 
tion with a grave anenaec to peace and 
tranquillity. , I cannot, for instance, 
imagine putting the concrete case which 
is ])crhni)S in Dr. Ambedkaris mind, n 
Governor-General saying that a proposal 
to start a unit endangered the peace 
.'iiid tranquillity of India. 

15.747. I am glad to bear that. That 
is what ratJjer disturbed me ? — I am not 
sajnng whether from a military point of 
view it would be a good or a bad plan 
Imt I cannot .=ee that this would come 
within the scope of this safeguard. 

15.748. Nor would it come within the 
s])ecial powers of the Governor in this 
clause to say that the Depressed Classes 
shall not he employed in the Police ? — 
No. 

Mr. 31. B. Jayaher. 

15.749. I suppose it is quite clear from 
what you say in paragu’aph (vii) sub- 
paragraph (o') that this power of passing 
discriminatin.g laws which the Governor- 
General employs will not he extended to 
Clauses (6), (c), (d), (e) and (/) of his 
special responsibilities under Proposal 
18. It is only confined to Clause (a)- 
Have I made my point clear 7 — Certainly. 

15.750. It is not extended is only 
confined to (a) here. Off-hand/ I cannot 
contemplate - the type of legislation that- 
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might bn ncces?ary. I have not got any- 
thing in iniiul. 1 would have s-nid yon 
would have to take tiic power both ior 
IrgiMlalion and ndminifttration. I nan- 
not eoiieeive ofi-hand of the kind of legis- 
lation that might even he remotely 
needed. 

Sir Hubert Carr. 

15.751. Secretary of State, I Avould like 
to get clear in my mind one or two 
))oints with reference to jiaragraph 3 of 
your Memorandum. It is proposed that 
the Constitution j\et. should contain a 
general declaration, etc. Tliat will not 
ho so narrow as not to cinhody the general 
protection given in Pro])osal 122, will it 7 
Proposal 122 gives protection against dis- 
crimination and enahlos generally c.vil 
rights to he held, hut paragraph 3 seems 
to he much narrower — the general declara- 
tion which you have mentioned in pnra- 
gi'aph 3 ■? — Sir riuhert Carr must read 
the wliolo of the Jlcmorandnm together. 
T think then ho will find that, instead of 
Chuiso 122 we have something moi'e si)eci- 
flcally defined in our jremor.andum, 
namely, paragraph 3 (i), and then, in- 
stead of 123, again, we make our inten- 
tions more precise. IVe have done that 
for this reason, that as long as ouv in- 
tentions wore in the general form in 
which they are in paragraphs 122 and 
123. Indians were vcn- suspicious of 
them fice.'cuse they felt that we were in- 
definitely restricting the j)ower of the 
Indian Government, hnl I understood 
that also British traders were suspicions 
of them, heeanso they felt that they were 
not piTci.so enough. The main ohjeel of 
our amended proposals is to meet lho.=e 
two .anxieties, namely, by making our 
]>ropt)snl.s more pi-eeiso, to remove the.=o 
snsi)ieinns both in India and amongst the 
trading eomimmity hero. 

Sir Hubert Carr.] Thank yon. That 
was what I wanted to get clear. It is 
only making it more precise. It is not 
narrowing it in any way. 

'Sir. ZafruUct Khuu. 

15.752. I do not know whether Sir 
Hnheri put a question to the Seerei.ary 
of State or made a comment, or if he 
did make a comment, wiiether it w.as re- 
cepted by the Sccretan' of Stare. Sir 
nuhert Carr .said : “ I ‘.am glad 'o icam 
it is not for the sake of procedure and 


doe.s not n.arrow the scope of Frojtosal 
122." It definitely narrows tlie .-icoiie of 
l^roposal 122 ? — It narrows the form, but 
let me put it in the form of a concrete 
case, and Sir Uuhert will see lioiv nee. s- 
saiy tlii.s narrowing was. A man wh" 
heeomes a h.ankriipt .should cease to be 
the director of n company : that is I he 
]du(l oJ' case. It was nccess.-jiy, there- 
fore, to icstrict the provi.=ioiH in such a 
w.iy a.s to avoid jiievcnting the Indian 
G.n'erntiient taking action. Time I think 
wo .should all agree was quite i!oe..s. 
sarv. 

Sir Aiisfeii Chambcrlnin. 

J5.753. I understand, Secretary of 
State, ymi have not changed your pur- 
pose, hut yon thought your original words 
wore not apt for the purpose ? — Certainly, 
the piirposo rcm.ain.s just the same. 

.Mr. Sf. I{. Jayakcr. 

15,731. But in certain matters it doe.s 
go beyond I’rojio.saLs 122 to 124. For in- 
stanee. in that mueh disputed elausi. fiv), 
the //wo fwtn clause, I find there i.s no 
jirovi'inn lietween Proposals 122 and 124 
xvhieh I.a- the .-ame eftect as (his pro- 
posed clause will have ? — It i.s assumed 
to he in Propo.sal 122. 

15.755. It Is assumed, I say, hut it is 
not clear whether Proposals 122 to “124 
go the length of saying what yon say in 
the ptop'i-ed e/aii-e (iv) 7—K-}, !( i> just 
a ca-e ol that kind lliat .chows the iK‘ee=- 
■-ity Ilf being moie prcci.ee. 

•Sir Hubert Carr. 

1.5,750. Then the eommcreial discrimi- 
nation, which is a special rcsponsihility 
of the Viceroy, inll include such items as 
are set forth in yonr paragraphs 3 (i) 
and (ii) ? — Yes. 

15,757. The nest point I wi-ili to ;wk 
you about is with referenee to i.nng'iagc, 
I fully rccogni-c that the Engli-h lau- 
fnnige alone will not he suffieieut to quali- 
fy anyone domiciled in the United King- 
dom for nil posts in India, hut i/ it 
intended that, English, .os the oTicial 
language of the lYderation. sdmll he 
.siitheienl, ana that any other language 
t> that may be tvquired for a eeitan 
post 'hall he rceonnnended by the Gov- 
ernor-General ; .any legislation all.iwing 
for an extr.o language shall he wiih the 
prior eotisent of the Govcmor-Gcnci-.ol k 
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By Clause 3 (6) we mean a man's natural 
language. IVe cannot discriminate be- 
tween liim and another man on the 
ground of his own language. Wlien it 
comes to a question of clmngi.ng the 
oflieial language — is that Sir iiubtrt 
Carr’s point '? 

Sir liuberl Carr.] May I illnstiate it 
by what is in my mind ; Suppo.'-ing there 
is a post in Madras : a man willi hnow- 
ledge of the Englisli language applies for 
it, and the Gowrnnient passes log.slation 
to the effect that nobody who docs not 
know Telugu and Tamil, in addition to 
English, shall be eligible for that post. 
My .suggestion is that sncli legislation 
should be with the prior assent of the 
Governor-General, so that it may avoid 
any easy method of discrimination. 

Dr. Ultafa’at Ahmad Khun.] He must 
have a knowledge of Englisli in any 
case. 

Sir Hubert Carr. 

15.758. Yes ; that is the otUcial lan- 
guage ? — Sir Hubert Can- will see that 
it is a difficult quest ion to deal with 
by legislation ; he would, I think, agree 
with tne that a knowledge of certain 
Indian languages would be necessary in 
certain cases. 1 think we are all agreed 
aboitt that. 

15.759. Absolutely •? — That being to, I 
should have thought the wise.st way to 
deal with it was to deal with it in the 
general eategoi'y of discriminatory eases. 
Take the case upon its merits with the 
Governor-General’s jiower and the Gover- 
nor’s power to intervene in u case of 
definite discrimination. I think it is very 
difficult to deal with a ease of that Idnd 
other than on its merits. 

Mr. Zafridla Khan.] Surely in the 
rase that Sir Hubert put it could not be 
said that it was discriminatory. That 
would keep you out and keep me out, 
and it would necessitate if you mid I 
Avanted to apply, for that post that Ave 
must learn Telugu. .Where is the dis- 
crimination ‘? 

Mr. 21. li. Jayakcr. 

16.760. ,It is discrimination against' the 

AA-hole of India except ^Madras 7 — Does not 
that all go ,to shoAvithat you had better 
deal Avith cases of .that kind on ' their 
merits ? ' 


Sir Hubert Carr. 

15.761. I quite agree ; but in answer to 
Air. Znfnilla Klian, that is exactly the 
kind of legislation Avhich I gather i= 
refen-cd to in Clause 3 (vi). It might 
be discriminatory although not on the face 
of it discrimijiatory ?— Paragraph (vi) 
deals Avith legislation. A case of this 
kind I think almost ineA-itably will be 
administrative. 

Dr. B. It. JLmhedkar.] Take, for in- 
stance, the ca*e of ,1 school teacher ap- 
pointed in a training school to train 
teachers Avho are to teach in vernacular 
.‘••ehools ; such a man must know the 
A-ernacidar in order that he may be in a 
position to train the teachers aa'Iio come 
there. 

Sir Ilari Sinyh Goar.] And also in the 
case of an interpreter ; he cannot he an 
interpreter unless he knoAvs the language. 

Sir Jlnbrrt Carr. 

15.762. In putting the question I fu'ly 
realised the diflicnltics, and that is Avliy 
1^ asked Avhether it ivns intended that the 
GoA’ernor-General should giw his ])rior 
assent rather than try to make a statu- 
tory rule Avhich I think Avould be im- 
possible ■? — I do not think a'ou can dta! 
by prior assent. Sir Hubert*. I think in 
nine hundred and ninety-nine ea.s’cs out 
of a thousand it Avill not be a ease of 
legislation at all ; in fact, I am not sure 
ilmt in a thousand cases it Avill not be 
administration. Thai being so, I think 
A OH must de))cnd upon the case being 
dealt Avith on its merits by the GoA’crnor- 
General and the GoA-cimor .under their 
special responsibilities. 

tiir JJari Sinyh Goar. 

I.),i(i3. Bill iii'i. thcA' not special rases 
ol diseriniiimtinn ?— 1 think they are, 1 
think they ahvays should be ; init siqi- 
posiiig unserupuloiis people Used them as 
a IcA'cr for inaking jinlitical discrimina- 
tion, then it ' would be a ease f-n- the 
(JoA’ornor to intervene. 

Ur. Shafa’at Ahmad Khan. 

15,764. These cases are. purely adniinis- 
tiatiA’e acts, and you cannot expect the 
TOAernor-General to intei-vene in these 
raalterst 
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iSir Hubert Carr. 

ir),7().'>. Till- ficxi l>oint I wislicil In a^-k 

was "'hen an apgrioved parly, Iiidinu or 
to ilu* (icjvovnov-Oi'ncJ ftij it 
was siiircested hv the Assoeittlel ( ham' 
lier.s <,1 (.'oinmeive tliat.tliat apniieved 
party bliaald have the njrlit to demand 
an ini|iiiry, and the evidence rather went, 
it 1 may remind yon, to tlie enfoet that 
perliaps it Wiis not wise to allow them to 
deniiind an Jmpiiry. But would the pr*)- 
liosals envisaee s-onie referenee (o llie 
possibility of tin Inquiry heintr ordered ns 
1 would ■sii'r'rc'l, that if, as we Itopc. 
matters run smootlily, and perhaps lor 
two or three year.s there will he no cases 
hroitfrht to the iioliee of (he Govemor- 
Oeni'ral, (hen whrn a eoinplaint is made 
tinless some referenee to his power to 
direct an Inquiry is made in the Act such 
a mi'tliod of jtroccdttrc mi"ht lie over- 
looked '? — 1 am not myself very inuelt 
jittraeted by the idi'ti of putting the pos- 
'ihi'ity of an Inquiry into the Consti- 
Intion Act. Tlic Governor-fieneral is Irce 
to have an Iminiry when he tliinks fit : 
Jiis hands are nntiod, and I would linve 
lliotighl myself- from (he point of view of 
British traders they would he unwi.se to 
iii'isl upon one parlienlar kind of In- 
quiry. The mere fael of mentioning it 
in the Coiisfitntinit Act might make it 
itppenr to he the nonnal course to lie 
takt'ii, and I .should have fhonght fb.at 
from their jioint of view the normal 
eotir.se liad niitch hotter he .something of 
!t more expeditions eharaeter. When yon 
talk about an Inquiry in an Act of Par- 
limner.l it mentis lathcr a formidable 
afTnir ; a nttinber of people are aititoinled, 
taking weeks, it may be montbs, to enme 
to a decision and so so. I .should iia\e 
tboiiglif roy-elf (I do not want to dogma- 
tise upon a point of this kuid) that 
elasticity and freedom in the bands of 
tile Govontor-General were really the 
better course. 

15,700. ^ly point in asking tb'* Secre- 
t.'tn' of State whether ho would consider 
that is heeatise the complaint, for in- 
st.ance, might be agiiir.st a ^linistcr. and 
if is obvious that no inquiry couM be 
lirougbt abmit except by appointing 
probably a Higli Court Judge or some- 
body of that kird in an independent 
position, and it is .inst to indicate the 
possibility of an Inquiry. ' Otherwise 


one is a itUlc inelincd to fear that after 
two or three yetirs of plain sainiig and 
a eompluint is made, the Governor would 
very natiiialy ask Itib Alinister if there 
was any reason for the eompjaint, and if 
he told him ‘ Xo’ lie might be saiisticd '/ — 
We ean certainly take the point into 
nceouiit. As I say, I am not much 
attracted by it. hut we can discuss it 
later on. 

Jfr. J/. H. Jaj/nher.] I want to ask 
Sii Ilnhert Carr in the interests of the 
British trader which he tliinks is bettor : 
that tlic Governor should decide this 
qiieslion after making a secret investi- 
gation (>r that there .should he an open 
imlilie Inquiry where evidence should be 
given on both .sides, and apdtation will 
grow lip on both sides ? 

Sir Hubert Carr. 

15,7f)7. In answer to that, I would .say 
III.* class of Inquiry 1 bad in mind was 
the Governor appointing one man in 
.wlioni he had eonfidenee to go and in- 
vestigate the riiiise of the complaint, 
which inicht In* three or four hundred 
miles away from the GovernorV sent 7 — 
He ean do tliat. 1 would -ay that would 
be !i miteh more expeditions way tlinn 
liaving .'omelbing in the iinture of n 
Itoyal Commission or even a Joint Select 
Committee. 

15,7(58. Xow may I refer to tbe posi- 
tion of Dominion .subjects in India. As 
I nnder'tand it. India ivill have the 
right to make agreements with tlie 
Dominions with reference to the entry of 
(heir subjects but I am referring to thosn 
Dominion subjects wlio are already in 
Trdia holding positions. I imagine that 
those men when they go on leave, for in- 
stance. will have tlie right of re-entiw 
irrisspoetive of any arrangemDiits which 
may be madi* between India and tbo 
Dominion tbemafter ? — I think in cases 
of that kind there must ho an agree- 
ment. I Imve m.ade cnonirios. and wba* 
I understand lianpens in Australia is- 
that (he return of noonle from leave is 
not regarded ns n new entrv. Tliev have 
a svsfem of passes that admit of that, 
.and T imagine that that is what would 
happen in tlie Indian ease ns well. 

15.760. Then there is no reference in 
the ^teffiorandtim to the oncefion of eon- 
fisration which i= referred to in para- 
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j^aph 75 of the Introduction. I tahe it 
that that -nill be a special Part of the 
Act, but it does not come under this pro- 
posal ? — We have ahvaj-s assumed that 
somewhere in the Act there should be a 
Clause prohibiting' confiscation, expro- 
priation, and also dealing mth compen- 
sation. 

Dr. Shafa’at Ahmad Khan. 

15.770. That ■will be in the Act ? — I 
think so, probably. 

Sir Sari Sin/jh Goar.] One of the fun- 
damental rights, perhaps. 

Dr. Shafa’at Ahmad Khan.] Kcs. 

Sir Suheri Carr. 

15.771. Then may I refer to a question 
■which I was aUo'wed to ask as a supple- 
roentai-y question yesterday regarding 
the position of the professions. The 
British community in India do feel that 
this is really a very important matter, 
and while recognising the difficulties 
■u’hieh you pointed out yesterday,^ I 
•u’ould suggest that it might bo possible 
to arrange that qualifications received in 
England for the identical purposes for 
which future Indian Legislatures might 
demand qualifications should carry in 
India ? — Sir Hubert means, does he not, 
that the basic qualifications should be 
accepted on both sides y 

15.772. On both sides, yes ? — ^Yes. 
Then that there should be a latitude for 
imposing reasonable local conditions over 
and above that ? 

15.773. Yes. "Wc feel that there coidd 
be no objection to that. It must 1)e 
necessary' that there may be certain 
o\f-rriding qualifications required by 
Indian Legislatures, but what the British 
community particularly -wish to avoid is 
that having gained qualifications for a 
specific object here, when they go to 
India to practise, to put into action that 
object, they should not have occasion to 
qualify under Indian rales ? — That would 
appear to mo to be a very reasonable 
request. The difficulty is to put it into 
a precise form -without unduly t-vdng the 
hands either of the British Government 
or of the Indian Government. Sir 
Hubert has been Irind enough to give me 
a foi-m of words. I will look into that 
form of Avords. Off-hand, I do not think 
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it quite meets his point, but I think it 
is the general desire of everyone that it 
should not be necessary either for an 
Indian coming to Great Britain or an 
Englishman going to India to have to 
do all his basic examinations over agaui, 
taldng an extreme case, but that there 
should be this latitude for local condi- 
tions. 

Mr. 31. R. Jat/aker. 

15.774. I hoiJe the Secretary of State 
Avill make it clear at some stage that he 
docs not regard conditions like that as 
discrimination. Take, for instance, the 
ease in this country ; you make it neces- 
sary that any person who comes to prac- 
tise here as a medical man should know 
blnglish. That would not be regarded 
in India as a discrimination because it is 
a necessary condition which makes for 
hi.s living hero. Therefore I do hope the 
Secretary of .State will make it clear 
that when he uses the word “ discrimina- 
tion ” he has not in ric'.v conditions of 
this character. For instance, a police 
officer .should know Mahratta it he is 
working in the Mahratta country, or the 
language of that district ? — Yes ; I agree 
Av'lh Mr. .Tnynker that somehow or other 
we Jjavc to Jiiakc a distinction behveeii 
discrimination and necess.ary qiralifica- 
tions. 

Sir Siihert Carr. 

15.775. There arc many points of very 
deep intere.st, of course, to the British 
community in India in connection with 
thi.s_ quc.'jtion, but from Section 29 of the 
White Paper I understand that it is the 
intention of Goverament to lay down in 
the Act that British .subjects trading in 
India shall in no ease be in a less favour- 
able position than Indians. That is the 
principle for Avhich avc strive, and I 
should like to know whether it is accent- 
ed in the White Paper ? — The prineiTile 
of paragraph 20 of the Introduction ? 

15.770. Yes ? — That is cortainh’' so, 
and our proposals ai'o based upon this 
theory and practice of reciprocity. 

Sir Snbert Carr.] That is all I have 
to ask, my Lord Chaiianan.. 

Chairman.] Thank yon very much, 
Secrctan' of St.ate : that concludes your 
evidence. 

directed Ao wHhdrcno.) 




